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running touring cinema—Licence іп {Йе name 
of one person’ only—Partnership business illé- 
gal— One partner retiring from: business— Otter 
partners executing promissory note in his favour, 


























GENERAL INDER 


GONTRACT ACT (1872)— (Cond) 
for the amount due to him—Suit on promisory 
notes-Retiring partner entitled to the amount 
.. 198 
—— 8s. 55, 2 (1)—Sale of Goods Act (III of 
1939), S. 64-A (a)—Contract for supply of 
"empty tin containers—Suit by buyer for breach 
of contract—Delivery postponed at instance 
of buyer from time to time—Effect—Excise 
duty levied pending contract—Statutory lia- 
bility of purchaser for excise duty—Plaintiff 
cannot claim damages if price payable was 
пої agreed to - ve 5l 
— — $5.65 and 235— Limitation Act (XXXVI 
of 1963), Art. 55—Suit filed within three years 
for recovery of advance—Suit is not barred by 
Jimitation ‚411 


S. 70—Suit for injunction and recovery 
of money for supply made—Scope of S. 70 
and it requirements, ` . 257 


DEED—Construction—No- express provision 
prohibiting alienation—Absence of the term 
© єтєй e 5 5 отш  —Document , created 
only life interestand not absolute interest.. 326 
DOMESTIC ENQUIRY— Witnesses not exa-. 
mined by Enquiry Officer in chief—$tate- 
ments from witnesses-taken behind the back of 
the person charged—Copies of statemeifts 
furnished for cross-examination— Violation of 
principles of natural justice—Removal liable 
to beset aside x S096, 


EJECTMENT SUIT—Notice to quit given by 
landlord—Landlord accepting rent thereafter 
—kEflect .. 280 
EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV OF 1948), S. 2 (9) —Part-time doctor 
attached to a factory—Whether ВЕ with- 
in the meaning of S. 2 (9) ~ . 511 


^ — —S$.2 (12) —Factory—Ayurvedic Vydia- 
sala—Water pumped out from well with the 
use Ofelectric motor—Water used in cleaning 
bottles and soaking the herbs—Vydiasala not 
a factory within the Act—Refund of contii- 
butions—Proper order as to interest .. 477 
EVIDENCE ACT (I OF 1872), 8s. 92 (4) and 
ll4—Production `of original .document hy 
the defendant—Endorsement of муше 
Burden -of proof —Presumption ..528 


FOREIGN EXCHANGE REGULATION 
ACT (XLVI OF 1973), Ss. 19-G, 23-D, 41— 
Seizure of documents*by Enforcement Officer 
on 13th September, 1974—Notice dated 315% 
March, 1976 issued by authorities for adjudi. 
‘cation—Petitio@ Фог -issue of mandamus fo, 
‘return of documents—Granting - mandamus 
whether Фоггесі--Осег competent to summon 
the docuníents under S. 23-D (2) . .. 497 
HINDU LAW—Gift of ancestral property by 
husband to wife—Son conceived at the time— 
Gift void—Son in possession can retoin posses- 
sion e 121 





|[HINDU LAW (1872) —(Сопа.) 


Intestate ^ succession— One С dying 
intestate in 1927 leaving wife ‘P’ and daughter 
‘A’—*P’ in possession and enjoyment of ‘С° 
ргорегіу—4° marrying and later leaving 
husband's family—Whereabouts not known 
for many: years—Death of P in 1946— M’ 
son of ‘A’ in possession of the properties— 
Death of ‘A’? in 1958 leaving a son “М” and 
daughter *R? —Succession to the estate of *G'— 
When opens .. 371 
Joint family property—Suit for decla- 
ration—Partition alleged—Document unregis- 
tered—Inadmissible in evidence—Oral evi- 
dence inadmissible to prove partition .. 42 
—-— —Samadhi to a Holy Saint—Installation 
of Sivalingam over the samadhi building with 
Vinayakar temple on one side and fixing Vel 
of Lord Murugan on the other side—Annual 
gurupuja performed—Members of public wor- 
shipping at the samadhi—Samadhi whether 
had evolved into a temple—Public temple— 
Tests, . . 125 


HINDU MINORITY AND GUARDIAN- 
SHIP ACT (XXXII OF 1956), S. 8 (3)—Sale 
of immovable property of minor by natural 
guardian—Court’s permission not obtained— 
Suit by transferee from minor after she attained 
majority tosetaside sale by natural guardian— 
Апу person claiming under the minor''—Scope 
—Includes a transferee from minor (Е. В.).. 1 


HINDU SUCCESSION ACT (XXX OF 
1956),. 5з. 8 and 14, 20. 871 


HINDU WOMEN'S RIGHTS ТО PRO- 
PERTY. ACT (XVIII of 1937), prior to its 
amendment by Madras Act (XXVI of 1947)— 
С.Р.Соде (V of 1908), S 60 (1)—Death of 
Hindu coparcener in 1940—Widow’s suitfor a 
share in non-agricultural property and also. 
for maintenance— Claim for share in the value 
of pumpset—Pumpset not tools of agriculturist 
orimplements of husbandry . 485s 
INDIAN CONTRACT: ACT (IX OF 1872), 
S. 23 —Owner of theatre entering into agree- 
ment of lease with another—Stipulation for 
transfer of ‘G’ Form licence in the name of the 
lessee—Agreement not illegal ^o... 107 
— —— $s. 129, 130 and 131—Continuing | gua- 
antee—Revocation by notice to creditor— 
Method of giving notice .. 86 
INDIAN LUNACV ACT av OF: -1912), 
55.38 апа 41—Score and applicability—Court’s 
power to order personal appearance of lunatic 
before making an order for inquisition . 306 
INDIAN RAILWAYS ACT, (IX OF 1890), 
$; 77 (5)—Torts—Negligence—Cotton goods 
sent by rail—Bales stored up in open platform— 
Destruction by fire—Suit against Railway for 
‘damages—IMability of Railway Administration 
Puty of the Railway Administf&tion apo 
` 10 
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INDIAN STAMP ACT (II OF 1899, Ss. 
2 (15), 2 (24) —Document distributing properties 
among- married. and unmarried daughters— 
Properties ancestral as well as self-acquired— 
Document’ styled partition deed—Registrar 
holding: document as settlement—Reference to 
High Court —Document held to.be asettlement 
"EDAM i (F.B.) .. 216 
——S. 2 (17)—Sale deed—Another property 
given as indemnity under the sale deed—Pro- 
perty given. as indemnity substituted later by 
another property by an indemnity bond— 
Document. whether indemnity bond or mort- 
gage deed .. з (F.B.) .. 218 


Sch. I, Art. 40 (a) —Madras City Manici- 
palCorporation Act (IV-of 1919), section 135— 
Mortgage —Lease of mortgaged property to 
the mortgagee for a period of ten years-with 
power to-terminate lease earlier—Rent to be 
adjusted against mortgage amount —Mortgage 
deed not liable to surcharge under section 135 
Of the City Municipal Corporation Act— 
Document to be charged under Art.40 (a) ot 
Sch. Ftothe Indian Stamp Act (F.B.) .. 209 


+ ——t—S$ch. ‘I, Art. 55—Money sent by ‘Al’ 
living abroad to his brother ‘S’—Purchase of 
property by 'S'in his own namé with the money 
—М returning to India—‘Benami release deed’ 
executed by ‘S’ in favour of M'—Document 
whether chargeable as release deed or convey- 

' ance ` (F.B) .7215 
INDUSTRIAL DISPUTES АСТ (XIV OF 
1947), S. 2 (j)—Madras Flying Club an industry 

: хаР .. 99 

Ss. 25-6, 25-Е and 11-A—Retrenchment 
of workmen—Duty under S. 25-G—Payment of 
compensation by cheque at thé time ofretrench- 
inent—Effect—Retrenchment found -invalid by 
Labour Court—Discretion of Labour Courteithe, 
to order reinstatement or compensation .. 389 

$. 33: (2)—Pendency of Industrial Dis- 
pute—Departmental action against employee— 

Application to Tribunal for approval—Crimi- 
nal Court acquitting employee giving benefit 

Of doubt—Powers of management to proceed 
with enquiry—Bona fides—Duty of Tribunal 
in testing—Domestic tribunal—Rules of evi- 
dence in an enquiry not applicable > .. 52] 
INSURANGE ACT (IV OF 1938), Ss. 38,39 
and 44— Life Insurguce Corporation Act (XXXI 
of 1956), S. 43 —Government of India Notifi- 
cation, 1962—Certain provisions of Insurance 
Act made applicable to Life Insurance Corpo- 
ration. of India—Insurance agent—Renewal 
commission payable—Nomination of wife to 

. тесеіұе commission—Death of, agent—Other 
heirs, of agent, claiming share in commission— 

- Whether entitled to е a 59 
INTERPRETATION OF à STATUTES— 
Petitionfor Eviction—Demolition ind recons- 
truction-—Eviation ordered —Agpeals dismissed— 
Pendingeapbgals С.О. issued exempting build- 
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INTERPRETATION OF STATUTES—(Contd.) 
ings owned by Hindu, Christian and Muslim 


Religious Trusts and Charitable Institutions— 


Landlord—Charitable ^ Institution— NotXica- 
tion issued under section 29 of Rent Control 
Act—Whether tenants can claim advantage 
of the Notification—Legislation cannót have 
cetrospective effect unless specific—Notification 
cannot affect pending proceedings .. 244 


LAND ACQUISITION ACT(I OF189£)--Acqui- 
sitionfor Housing Scheme—Petitioner purchaser 
of land in question оп 25th October, 1962— 
Change of patta in the name of the petitioner 
on 15th June, 1963—Notification under S. 4 (1) 
ofthe Act on 25th December, 1963—Enqviry 
under S. 5 (A) on 9th March, 1964—Declara- 
tion under S. 6 on 18th January, 1969—4A ward 
enquiry on,25th March; 1969—Award passed 
on 14th December, 1973—Petitjoner not issued 


any ofthe above notices—Issue of notice to the . 


petitioner on 22nd December, 1973 to be pre- 
sent to deliver possession—Proceedings quashed 

a .. 328 
————Ss. 4 (I) and 5-A—Notification there-' 
under—Writ to quash S. 4 (1) notification— 
Does notlie e.. 4067 


LETTERS PATENT APPEAL-Intérference 


in findings of fact made by Judge sitting singly 


ifpermissible ` q 14] 
LIMITATION АСТ (IX OF 1908), Art. 183 


“Limitation Act (XXXVI of 1963), Art. 136, 


— General Clauses Act (X of 1897), 5. 6— 
Money decree—Payments made by judgment- 
debtor—Suit by judgment-debtor for^ declara- 
tion that the decree was obtained by fraud— 
Interim order ofinjunction passed staying execu- 
tion of decree—Suit dismissed—Act XXXVI of 
1963 coming into force repealing the Limita- 
tion Act of 1908—Original decree dated 23rd 
March, 1952—Last payment 
debtor on the decree on 2nd April, 1958— 
Execution filed in 1972 not barred .. 908 
LIMITATION ACT (XXXVI OF 1963), 
Art.65, Explanation (b) —M’s possession of pro» 
perty after death о ‘P’—Not adverse to the 
interest of ‘R’ a ux 
MADRAS CINEMAS (REGULATION) er 
А .. 198. 


'(IX OF 1955) 


MADRAS CITY MUNICIPAL CORPORA- 
TION АСТ. (ІУ OF 1919), Ss. 86, 93 (2) and 
349—Petitioner upper division clerk—Appoint- 
ment Committee evolvifig formulafor promo- 
tion ofupper division clerks as section officers 
—Formula not placed before the Council nor, 
approved by it—Appointmér* made on the* 


basis of the formula—Validity— Corporation * 


Code, Para 1021—Eflect ж 116 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S.31—Resignation of Chair- 
man of the Municipal Council—Notice given 
to commissioner—Not sufficient compfiance o$ 
the procedure с 


by judgment- · 


.. 488, _ 


П 


E GBNERAL іх. 


MADRAS HINDU RELIGIOUS . AND 
CHARITABLE ENDOWMENTS ACT 
(XXII OF 1959), Ss. 26 (6),47 and 53—Scheme 
settled by the Hindu Religious and Charitable 
Endówments Board—Provision for manage- 
ment ef temple and its properties by hereditary 
trustees—Power to nominate a managing trusiee 
from hereditary trustees for each fasli year— 
On failure to nominete, vacancy to be filed 
up by nomination by Board—Duties oftrustees 
ipecified i& the scheme—Reservation of power 
with Board regardinginternal management of 
temple—Failure by some hereditary trustees to 
attend three meetings consecutively—Effect 
` . 146 
MADRAS INAM ESTATES (ABOLITION 
CONVERSION INTO RYOTWARI) 

ACT (XXVI OF 1963), S. 2—'* Existing Іпат” 
and “Рагі Village Inam Estate'"—Meaning— 


Marasandram village in Hosur Taluk, whether - 


6*Inam Estate’’ .. 902 


Madras Minor Inams Abolition Act 
(XXX of 1963), S.3 (1) and S. 13—Lease of 
vacant land—Tenant putting up superstructure 
—Landlords’ suit for possession of site - after 
removing superstructure—Ex parte décree grant- 
ed—Petition to set aside ex parte decree— 
Dismissed — Appeal‘ against that order» also 
dismissed—Petition by tenant under City 
Tenant’s Protection Act dismissed—Appeal 
with petition to excuse delay also dismissed— 
Execution of decree for possession—Obstruction 

* by tenant—Petition for removal of obstruction 
—Act XXVI of 1963 and Act XXX of 1963 
coming into force—Effect .. 986 


**Kyrati"—Meaning of—Personal grant 
inconsistent with theory of being wakf .. 324 
MADRAS PORT TRUST ACT (II -OF 
1905), Ss. 42, 43—Scale of Rates, Chapter IV, 
rule 13 (а) and (5)—Detention certificate— 
Issue of--Not enforceable by statute—Rules 
13 (a) and (b) in the nature ОЁ contract—Not 
enforceable by writ—Constitution of India 
(1950), Art. 226 : .. 15 
MADRAS REVENUE RECOVERY ACT 
(XVIIL OF 1965), Ss. 14, 22, 39 and 44— 
Civil Procedure Code (V of 1908),,O. 1, Rr. 3 
and, 10 and О. 21, Rr. 90. and 93—Revenue 
sale—Suit to set aside sale and for injunction— 
Allegation of non-existence of arrears, and 
sale consequently null and void—Government 
necessary party to | proceeding .. 517 


MOHAMMADAN. LAW—Sale of property 
belonging to minors—Mother executing sale 
“еей as guagdjan—Sale incompetent and 
. void—Sale proceeds’ utilised in ‘discharge of 
‘liabilities of minors’ father—Flaintiffs liable 
for Drojfortionate share of the debts—Specific 

Relief Act (XLVII of 1963), 5. 33 ^. .. 473 
Settlement by way of giftin favour of 
. ethe setfleefor life without any-.right of aliena- 
tion and thereafter on her. children absolutely 











MOHAMMADAN LAW—(Contd.) 


—Natyre of estate conferred on settlee—Life 
estate whether valid in Mohamedan Law. 291 
MOTOR. VEHICLES ACT (IV OF 1939), . 
Ss. 94,95 and Sch. VII—Insurance and torts— 
Rash and negligent driving of motor vehicle— 
Contravention of S. 94 (i)—Criminal as. civil 
liability result—Insurance company liable for 
breach of S. 94 (i)—Tourist taxi business 
hiring vehicle—Person driving vehicle deemed 
to have the implied authority of the owner— 


Owner liable vicariously ‚. 464 
MUSLIM PERSONAL LAW  (SHARIAT) 
APPLICATION АСТ (XXVI OF 1937), 


S. 2—Madras Civil Courts Act (III of 1873), 
S. 16—Muslim woman—Child born within 
three months after marriage—Legitimacy of 
chi]d—Indian Evidence Act (I of 1872), S. 112 
—Presumption as to legitimacy—Applicablity 
to Muslims И .. 482 
NEGOTIABLE INSTRUMENT—Promissory 
note—Material alteration—Principle ` under- 
ping А ` . ae 86 
OATHS ACT (X OF 1873), S. 10—Special 
oath—Repeal of Act—Absence of provision in 
the new Act for taking special oath— Party 
taking special oath in ignorance of repealed 


provision—Decree passed on oath whether 
becomes a nullity 7 .. 358 
PRESIDENCY TOWNS —_ INSOLVENCY 


ACT (IH OF 1909), S.-52 (2) (i)—Official 
Assignee—Application for delivery of machi- 
nery—Machinery pledged by insolvent— 
Possession continuing with insolvent—Whether. 
Official Assignee eatitled to the machinery— 
Doctrine of reputed ownership .. 36 


PROVINCIAL INSOLVENCY ACT (V OF 
1920) 5. 28 (¢)—Levy of execution on foreign 
judgment—Adjudication of judgment-debtor 
by foreign Court after decree but before levy 
of execution—Insolvency of the judgment- 
debtor whether bar to execetion in India— 


Civil Procedure Code (V of 1908), S. 44-A.. 349 


— —— Ss. 28, 34—Suit for maintenance— 
Husbandinsolvent—Leave of Insolvency Court 
not necesssary—-Suit falls within S. 84 (1)— 
Impact Of Insolvency Act on Civil Procedure ` 
Code (V of 1908), S. 60 y А .. 80 


REGISTRATION АСТ (ХУІ OF `1908), 
$5.17 (1) (b) and 49—Suit on а mortgage— 
Mortgagor pleading discharge—Endorsement 
of payment towarés principal on the document · 
relied on— Waiver of interest not noted— 
Endorsement not registered—Effect .. 528 


SPECIFIC PERFORMANCE—Suit for—Con- 
tract of sale—Plaintift put in possession of pro- 
perty on paying a portion of the consideration 
—Saletothird party pending agreement—Plain- 
tiff filing su itforspecific performance—Purcha- 
serin the same“pillage and ower, of adjacent 
- Р 


6 


SPEGIFIG PERFORMANCE ~(Contd.) 


land—Not а bona fide purchaser—Specific 
performance ordered .. 385 
, SPECIFIC RELIEF ACT (I OF 1877), S. 19 
—Suit for specific performance—Prayer ` for 
specific performance or in the alternativé for 
dainages—Damages granted—Appeal by-succes- 
ful plaintiff for specific performance—Appeal 
not mintainable Е .. 911 

S. 20 (2)—Suit for specific performance 
of.agreement of sale—[nadequacy of conside- 
ration ' no. ground for refusing relief —Gross 
inadequacy. different— *Unfair advantage", 
nieaning of Я ` .. 231 
SPECIFIC RELIEF ACT (XLVII -OF 
1963), S. 55—Mandatory injunction—Plain- 
tiff"s acquiescence for long time in act com- 
plained of—Discretionary remedy cannot Бе 
granted = ^: - | o 67 
TAMIL NADU AGRICULTURAL LANDS 
RECORD OF TENANCY RIGHTS ACT 
(X OF 1969); S. 16-A—Declaration by civil 
Court as. cultivating tenant—Appeal prefe:red 
and pending-—Amendment to Асі coming 
into force—Efléct of civil Court decree .. 189 


TAMIL NADU AGRICULTURAL PRO- 

DUCE MARKETS ACT (XXIII OF 1959), 

S. 6—Petitioner—Hulling paddy in the rice 

mill—Whether a licence should be taken out 

VS А ta .. 433 
TAMIL NADU AGRICULTURISTS RELIEF 

ACT (IV OF 1938) . 411 

———5.. 19 (3). (1) —Юесгее for money— 

Execution—Judgment-debtor  filiig petition 
under 5. 19 of the’ Act—Judgment-debtor own: 
ing bus and paying profession tax—Judgment- 
debtor:not entitled to benefit under the Act 
2 : s s tes 440 

Аз amended by Act (VIII of 1973)— 
Legal rerepsentatives of deceased agriculturist 
—Judgment-debtor, whether can claim the 
benefits. of the ‘Act ER . 264 
TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 
S.. I0—Eviction petition—Consent order for 
eviction passed—Suit by tenant for declaration 
that the consent/order has not valid .. 533 
———8з. 10 (2), 10 (3) (c) —Petition for evic- 
tion on grounds of wilful defaultand additional 
accommodation—Evtction ordered on joint 
endorsément —Tenant givin four years’ time 
to vacate—After the expiry of four years tenant 
challenging the eviction order—Rent Control- 
ler whether exercised his mind before passing 
the order—Eviction order valid ` .. 435 


——— Ss. 10 (3) (a) (i) and 25—**Is not occu- 
pying residential building of his oww''—Meaning 
—Landlord having a right of residence in premi- 
sesin which he was residing—Letting - another 
building of which he was owner—Petition: for 
eviction against tenant—Bona fe requrements 
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Т.М. BUILDINGS (LEASE & RENT 
CONTROL) ACT (1960)—(Contd.) 


for personal occupation by landlord alleged— - 
Petition maintainable—Interference on ‘facts 
in revision not warranted 20 275 
— ——8. 10 (3) (a) (iii)—Petition for eviction—- 
Co-owners—One co-owner requiring the pre 
mises for business—Expression “апу member 
ofhisfamily’’ includes a co-owner or a member’ 
ofan association—Petition maintainable .. 40 
=S. 10 (3) (ec) —Petition for eviction on 
ground of need for additional accommoda- 
tion—G.O. exempting building from the Act 
during pendency of proceedings—G.O. can. 
not have retrospective effect and affect pend. 
ing proceedings : ' D. 25 
— ——$. 11 (4)—Petitionfor eviction—Wilful 
default in paying rent—Petition dismissed by 
Rent Controller—Revision by landlady— 
Direction by Court to tenants to deposit rents 
— Failure by the tenants—Petition under S. 11 
by landlady—Held maintainable and tenants 
Ordered to vacate | .. 962 


———— Ss. 14 (1) (b) and 19— Petition for evic- 
tion by landlord for demolition and reconst: uc- 
tion—Dismissal—Second application for evic- 
tion ой the very same ground—Not maintain 
able .. 223 
~——S. 25 (1)—Petition for eviction—Tenant 
set ex farte and eviction ordered —Common 
order—Appeal, to set aside ex parte order and 
further revision dismissed —Dismiss:l of con- 
temporaneous appeal against order of eviction 
by Appellate Authority as not maintainable— 
Validity 26g 
————S. 29—Government Notification exempt- 
ing buildings owned by Hindu, Christian, 
Muslim charitable institutions—Proceedings 
for eviction pending—Rent Controller whether 
has jurisdiction to proceed ~.. 425 
— ——$.:29—Government Order, dated 12th 
August, 1974 exempting certain buildings 
—Valid - Д ~ 204 
TAMIL NADU COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), S. 44 
— Suit for possessión and mesne profits— ` 
Decree passed for possession and for lesser 
mesne profits—Appeal—Lower Appellate Court 
ordering payment of difference in Court- 
fee—Validity .. 491 


TAMIL NADU CULTIVATING TENANT'S 
ARREARS OF RENT (RELIEF) ACT: 
(XXI OF 1972),5. 5 (i) (4) (ii) —Tenant deposite e 
ing rent on 9th February, 19%@®—Application 
for declaration ofentire atrears being wiped out ° 
—Landlord disputing correctness of depos— 
Authorised Officer finding amount depositedas 
not correct —No time granted for depositing 
balance—Application dismissed—Revision— 
Time takenfor disposal of application t$ be ex- e • 
cluded for depositingrent e 99 





GENERAL INDEX . 


ËN. CULTIVATING TENANTS’ ARREARS 
OF RENT RELIEF, ACT (1972)—(C ontd.) 


— —— Ss. (1) (a), (b) and (c) and 3 (3)—Appli- 
catión by landlord for eviction of tenant on the 
ground of non-payment of arrears of rent—Ex 
parte order of eviction—Petition to set aside the 
order dismissed—Revision—Conditional order 


of stay granted—-Condition not complied with— 


Revision dismissed—Landlordtaking possession 
— Famil Nadu Act (XXXI of 1972) passed during 
pendency of petition—Tenant seeking relief 
under the Act—Making deposit of rent for fasli 
1381—Application dismissed for  non-appea- 
rance—One and a half year later tenant filing 
petition for vacating order of eviction—Rejec- 
tion of petition justified .. 353 


TAMIL NADU DISTRICT MUNICIPALI- 


TIES АСТ (V OF 1920), S. 82 (2)—Property. 
tax—A‘sessment—Textile mill premises—Assess- . 


ment made based on capital value—Validity— 
Scope of section (F.B.) 163 
TAMIL NADU INDEBTED AGRICULTU- 
RISTS (TEMPORARY RELIEF) ACT (X OF 
1975), S. 2 (c)—Debt—Definition— Claim for 
return of advance paid under agreement of sale 
and damages for breach of contract, whether 
debt | a 253 
———8.2 (¢)—Debt—Mahar amount not'debt 
within the meaning ofthe section .. 255 
Ss. 3, 4—Civil Procedure Gode (V of 
1908), О. 21, R. 95—Court-auction-sale— 
Purchaser’s application fordelivery of possession, 
—Application by judgment-debtor for stay 
under Act (X of 1975)—Grant of stay not cor- 
rect : 49 
TAMIL NADU INDEBTED AGRICULTU- 
RISTS (TEMPORARY RELIEF) ORDI- 
NANCE (I OF 1975), Ss. 3 and 4—Mesne pro. 
fit not a ‘debt’ within the meaning of the Ordi. 
nance x -. 348 
TAMIL NADU LAND ENCROACHMENT 
ACT (III OF 1905), Ss. 6 and 7—Petitioner 
owning premises—Saw mill and other super- 





structures put up—Sanction obtained from: 


Municipality—Respondent started demolishing 
compound wall—Resistance by petitioner— 
. Petitioner served with memo. for removal of en- 
croachment—No notice to petitioner under S. 7 
--Proceedings liable to be quashed .. 162 
TAMIL NADU LAND REFORMS АСТ 
(LVIII OF 1961), Ss. 3 (42) and 10 (4)—Stri- 
dhana Land—Definitien—Land inherited from 
son under Hindu Succession Act—No mutation 
proceedings nor change in the public register— 
-Eflect—Provisig ef the Act of 1961, applica- 
-ble to such holdings—Scope of S. 10 (4) .. 241 
—-—,-S.74.—Deletion of section by Amending 
Act XLI of 1971—Effect—Deletion has no 
retrospective effect —Amending Act XXXII 
of 1974. substituting new S. 23—Effect .. 119 


STAMIL'NADU MOTOR VEHICLES TAXA- 
TION ACT (IH OF 1931), 5.4 (1), Rel (b— 


E 


TAMIL NADU M. V. TAXATION ACT 
(1931)— (Cont d.) . 
Motor vehicle Fitness certificate expiring оп ` 
27th December, 1973—Stoppege Report sent 
to Regional Transport Officer— Vehicle kept in 
garage from Ist January, 1974 to 31st March, 
1974 —Application for tax exemption—Regional 
"Transport Officer holding owner guilty of non- 
payment of tax for first quarter and calling on 
him to pay tax pluspenalty— Order not valid— 
Сепіотагі issued—Constitution of India (1950), 
Art. 226 .. 227 
TAMIL NADU  PANCHAYATS АСТ 
(XXXV OF 1958), Ss. 108 and 109—Vending 
of mutton--Regulation by Panchayat—By-laws 
framed—Avction held for putting up stalls— 
Validity—Taxpayers right to question when 
arises ^ — . ^... 319 
Ss. 178 and 173—Former President of 
Panchayat—President during 1951-54—Alleged 
misapplication ofmoneys ofthe panchayat—Sur- 
charge notice issuedin April, 19683—Absence of 
power at the time of coming into force of Act 
XXXV -of 1958 and till enactment of Act 
XVIII of 1964 —Ейесі—Сацѕе of action for 
issue of'surcharge notice arises only when Audi- 
tor completes report and issues surcharge certifi- 
cate .. 328 
TAMIL NADU PRIVATE COLLEGES 
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TRANSFER, OF PROPERTY ACT (IV OF 
1882), S. 43-—Property belonging “to wife— 
General power-of-attorney by wifein favour of 
liusband—No authority specifically given to 
borrow onsecurity—Husband mortgaging wife's 
property as power-of-attorney-holder and re- 
ceiving money—Death of wife—Huskand one 
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eu ge 114— Purchase ОМ Асса of 
tenancy. by tenant to purchaser—Default 
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—Petitioner running three factories—Total nvm- 
ber of workers exceeding 500—* Establishment.’ 

whether includes all factories or refers to 
each factory—Intention underlying S. 9 (4)—Re- 
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RECORD OF TENANCY ACP (X OF 
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ARREARS OF RENT (RELIEF) ACT (XXI 
OF 1972). S..3—Suit *for arrears. of rent— 
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9. 249 and Sch. V, clause (0) —'*Agricul- 
tural produce’’, meaning of—Rice is not an 
agricultural produce—Collection of licence fee‘ 
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MUSINGS ON 1976 
b 
Pror: S. VENKATARAMAN, 


Each year lcaves its footprints en'the 
sands of time. The year 1976 is no 
exception. The old ycar is almcst over 
and the new one will be in soon with 
all. the’ seasonal hopes of better days 
ahead as though the worst will be ever 
with the mere tick of the midnight hour 
heralding: the change-over from tlc: past 
to the future. “The sccond half. of 
December is: regarded as a twilight 
‘period even at the best of times, inas- 
much as it serves as a stepping stone for 
moving away from the frustrations of 
the past and looking forward more hope- 
fully to the .promiscs of the future. 
Though it is truc that there i is no single 
way of life of proven virtue, no one reyo- 
lutionary solution that сал: provide the 
‘necessary alchemy for the creation of a 
just and cquitable economic and social 
`- ordet, yet it is onc of the riddles of today 
‘how ina world growing smaller and sm al- 
‘Jer with a population growing larger and 
‘larger pcople -can -be anne further 

' and further. - 


The. Inte eae Scene: The Problem of 
Kimbabwe (Souther? Rhodesia). —The. inter- 
‘national situation shows no marked 

"signs of imggevcment in the relations 
‘of the super-powers towards onc another 

or ¢owards the- third world States. A 
silver lining in the cloud is the bringing 
toge ther face to face, ovcr a conference 
*table at Geneva, Ian Smith, th» Prime 


JOURNAL 
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“politics, second. only to Dr, 


‘earlicr dischssions, 


[1977 


Minister of Southern Rhcdesia and a 
devoted votarv of aparthcid polici s and 
Vorster 
Prime Minister of South Africa in tha 


‘field and the leaders of the black African: 


to find a solution for the achievemen: 


‘of black majority rule over the territory 


Force of circurrstances has: brought reali 
sation to Тап Smith ofthe inevitability 


-of black majority rule and-that tte onl 
"course now open to the minority whitc 


is to adjust and get on with -thc African 
or to pull out of the territory,- Time i 


‘running out and it- will be a- tragedy i 
the Confcrc nce breaks up by the ша 


sigenoc of the рио, а 


International law of the sea, —Si mc of th 
interesting. questions: poscd . conccrnin 
the:use of the seas’ апа scabeds are: T 
whom do the scas belong? By wha 
authority and оп what basis do countri 
stake claims for large chunks of marin 
resources and marine rcal estate ? Wha 


‘is the! position of the landlocked: Statc 


vis-a-visthe seas? Can they have a finge 
in the ‘pic’? How is sea polluticn to b 
rcgulatcd ? Who may deny to others th 
right to sail through seas and straits 
Who should control sca-bed exploitatio: 
of mineral resourccs? A Conference c 
the nations of the world under U.N 
auspices has becn meeting from time t 
time during thc last few ycers to, drat 
up a Code of international law of the scc 
An cight we k meeting was held at Nes 
York during this year which was cxpectc 
to result in agreement over a single to 
for negbtiating drawn up in the light c 
The ing hai 
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however, achieved precious little. with 


[1977 


Bombay holds prospects of achicve- 


the par ticipating. States still far. apart „ment, of 561-50 сіспсу in oil to meet the 


f 
from onc another: “The! hope’ ‘that, ! wisér 
from the disastrous experiences of land- 
grabbing in-the past, a. genuine and-realis- 


‘country’ stequirements inabouta degade. 
The Indian attitude at thc Ncw, York 
-meeting was influenced by the aforcsaid 


tid attempt will be made to evolye {t ‘éonsiderations tempered to suit a global 


orderly arrangement-has been belied: The- 
alignment of the participating countrics 
onthe several questions discussed is: re- 
miniscent ofthe adage that misery rakes 
strangé bedfellows. Highly complex pro- 
blems; no: doubt made more so by, the 
divisions ameng the 157 countries partici- 
pating in the Conference, cut across the 
„known ideological and political barriers. 
Thus: the United States and ‘the Soviet . 
Union: found themselves in, cach other's. 
company; maritime Statcs like the United 
‘Kingdom, Norway, Greecc and Japan had 
identical interest; and mineral States like 
„Реги; Chile, Zambia and Zaire felt worricd 
Љу. the threat posed to their prosperity - 
by the prospects of off-shore mining. In 
the jumblc of new, alliances, the developed . 
nations were on the side of the landlocked 
countries id the struggle foria share in tlie 


.approach.as far-as possible; ~It~was a 
realistic and flexible policy mmrk-d by 
good sense, India; urged that*in:the 
exclusive cconomic zone of 200 milcs 


measured from the eppropriate besclines,. 


the coastal State shall cxercise sovercign 
rights and exclusive jurisdicticn суст its 
living and non-living rcsourccs, that 
express conscnt of the coastal Statcs shall 
be obtaincd for establishing artificial 
islands, installations and structurcs or for 
delineating the course for submarine 
cables and, pipelircs іп it ; and that a 
coastal State shall have the right to 
establish specie] or designated areas 


within the cconomic zonc to protect its . 


.rcsourccs, cnsure . safety of installations 
_and preserve marine cnvionment. 
India was, also in favour of the scttirg up 
of a “Law of Sea Tribunal” to settle dis- 


'sea-wealth. . As regards fishing rights, “putes jarising out of the issues sct, forth 
_above and to deal. with the intcrnetional . 


countrics like Japan whose fishing flects 
operate far away from their shores adopted 
the:.stand that they should be allowed to 
continué their activity in^the ‘cconomic 
zones of othor'countries so long as such 
coastal States are unable to exploit. their . 
fisheties-i in fuil: у low утур 
TEE esc 5 a7 

Tndi acie Ап ‘the mattei of use-of thé 
Sea, is great. It has over : 6000 kilometres 
of coast line’ running along ‘the Вау of 
Bengal; ’ the’ Indian ocean -ànd' the 
Acabian ‘sea. It has a substantial conti- 
mental shelf. It' has some 1280 islands- 
half’ of which ‘are in the Andamans 
and Nicobar ‘group.: A million Indians 
ate ‘fishermén.looking to the-sea for liveli- 
hood, -Seafood export fetches substantial 
foreign xchange: for'the country. Off: 
Shore Oil struck is February, 1974 at the 


Bombay WE about-170 kifometres off 


‘sea-bed are a, that it should.have compe- 
_tence to deal only with commercial dis- 
putes: . concerning the: exploitation of 
_sea-bed minerals and not revicw the, deci- 
' sions of the ISA (International Sea-bcd 
Authority).on.its resource :policy, and 
-similarly disputes arising within the exclu- 
‘sive cconomic zone ‘or 'the . contine ntal 
shelf shou Id-be outside the purview of the 
Tribunal. India also pleaded fcr. treat- 
ment of archiy elagos in mid-ocean cn the 
"same footing: аѕ:ап ‘archipelago State 1 an 
тє gard io territorial Waters and economic 
zone. >o n: { 
: Sa : 
On the question of access to research’ 
vessels, there was agreement at she New 
York meeting, generally, that whether it 
was “fundamental or applicd research, 


the conscnt of-the coastal State in whost ` 


n 


economic zone (200 miles) it was to bc 
conductcd. must be obtaincd., Tt .was 
also generally асссріса that the basis for 
determining the terminal point of a 
coastal States continental shelf as arrived 
at if the session held earlitr at Geneva 
‘must ‘prevail. Another under standing 
reachcd would enable _India -to prottct 
the insjalletions in the Bombay High by 
designating the area as “reserved”. 
the issue of: archipelagos, the big Powcrs 
wore prepared tc treat only an archipelago 
State es an independent er tity with its 
rights to territorial waters and « economic 
zone but not other archipelagos ` (for 
instance, the Andaman islands). 
The roadblock for сбора а тойу was 
the qucstion of decpsea mining: "Three 
alternatives were suggested : (1) The Inter- 
national Sea-bcd Authority contemplated 
(ISA) should undertaké this task under 
a mining arm to,be known as the ‘sEnter- ` 
prise” cxclusively. 
and State `рагіісѕ must exploit the minc- 
. rals, and (3) Private firms also must be 
allowed to operate in parallel with 
* Enterprise" and State partics. The U.S. 
proposed a system of dual access tô deep 
sce mining by which one part cf the occan 
was available for private ‘industry and 
the other for the International Authority, 
‘the Enterprise, .both under the‘ overall ` 
charge of the proposed International 
. Seabed Authority; . 7 
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On the other hand, developing countrie S, 
fearing the growth of a new monopoly 
from advanced countries, becau se of their 
unlimited cap ital and superior technology, 
wanted the “Enter prise” to emerge as the 
supreme custodian of, seabed heritage for 
mankind, е 


“The U.S. offered to pai the “Enterprise” 
‚оп its feet with money and technology to 
enable, it to start its operations simul- 
tat eously with the private firms provided 


in. the "ipa to be written, there were _ 


(2) .The Authozity. 
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-satisfactory guarantccs to the latt: r vali 
atleast for 25 ycars to. begin with afte 
which there covld te a rcvicw. Th 
‘gcneral-view was that if the parralk 
system wás:allowc а. ‘Enterprise woul 
be a ‘nonstarter’. : Devileping ‘countric 
ther fore desi-c d to know what 'assistanc 
would be .previded ‘by ‘the’ ‘U.S, te 
‘Enterprise’! 11 С Саз 
The Conference cn-sca law is 5с &ди1]с‹ 
to meet again in: 1977 when 11,18 hoped‘ 
«treaty among the participans: ап 
will matcrialise, . ' e SA 
' The European Солто: а he agrcemen 
arrived at in Brussels, or 12th:July,: 1976 
by the’ Nine-Mcmber States ^ of :the 
Európcan community, formerly knowt 
as the European Common Market, ог 
the composition of a ncw Parliament-fo1 
which dircct elections are to be held ir 
the sunimer of 1978 replacing the presen 
noniinat d Parliament of 198 members i і 
likely . to have profound influcnce on the 
future’ shepe’ and political’ dcvelopnicri 
of thc Eurépean Community. ЧА: Parlia- 
ment for the^ Community with direct 
ele ction had becn accepted in principle i in 
Deccmber, 1975 but $crious differcrices 
‘over the’ mechanics ‘especially’ between 
France and Britain, and over the sharing 
of the, seats between, the. big four on, the 
one hand and thé: ‘smaller me embers on,the 
other had hitherto stalk d. all progress 
ih the matter, But if the | prescnt 
euphoria and idcalism of. the ‚Member 
Stats атс pointers. for thc future they 
would welcome: an carly emergence | ofa 
West European: identity. ; This for two; 
reasons mainly psythological;: (д). the, 
Member States have a feeling that they 
are unable gc ncrally:to asscrt thei ir views 
on the Superpowers on account of, their 
geographical we akness arising from lack 
of West European, political institutions, 
and (2)* on the political. front, the 
third world and the OPEC do not rc gard 
* ^] 
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them as a serious factor in the current 
rich-poor dialogue. 


The European Community commands 30 
per cent of the world’s financial rcsourccs, 
provides 40 per ccnt. of the aid to the 
developing nations and transacts 40 per 
cent, of the world trade, In the first ten 
ycars of its life, the original Community 
of Six, which will soon be 20 years old, 
grew spectacularly as trade barricrs were 
rolled down one by onc. There was a 
spurtofachievcments—in customs union, 
creation of some instruments for internal 
economic co-operation and mutual assist- 
ance, a common agricultural policy 
апа: а social policy. The forcign tela- 
tions ofthe Community are rcstrictcd to a 
common ccmmercial outlook which has 
often workcd against the interests of the 
rest of the world. 


For a time, it lookcd as if the Community 
had gone into reverse gear, Its latcst 
move is an attcmpt to go forward for 
achieving greater cohesion. In the Icng 
run, the process would inve lve the sacri- 
fice of severalsovercign national interests, 
with more powers flowing into the hands 
of the . Commission of the Community 
in Brussels and the Council of Ministcrs. 


The formula'now agrecd to for dircct 
clections to the European Parliament 
2rovides for a 410 scat Europcen Asscm- 
bly in which cach of the four big EEC 
countrics—France, Italy, - United 
Kingdom and West Germany—wculd 
have 8] scats cach. Scats allocated. for 
the smaller Statcs are as follows: Nether- 
lands 25, Belgium 24, Denmark 16, 
ireland (Eire) 15 dnd Luxembourg 6. If 
all go's as schedulcd, the first European 
slections will be held in Mayor June, 1978 
with thé representatives bcing sent to sit 
n Strasbourg, providing Europe with its 
isst dircctly elected legislative body. Its 
‘ol: will be to work primarily with the 
Зцтореап Council in Brussels whieh com- 
<= Ж 
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priscs the nine chicfs cf the EEC Govern. 
ment, who act as the Community’s cxe- 
cutive and the Executive Commissicn 
which has both cxccutive and admiñiştr a- 


tive functions, 
e. 


Although the pewcrs cf the Parliament of 
the nine chicfs will initially be limitcd, 

the present ассіѕісл is the first, pc sitive 
move in thc Community after several 
years of internecine discord сусг the 
common agricultural policy and financial 
discipline in mutual interest. The loud 
and unsccmly quarrels of the recent past 
coverid а varicty cf matters—« xports of 
wince and cheese, standardisation cf beer, 
support costs for accumulatic ns cf surplus 
buttcr, milk powder and malt and lastly, 
the growing stocks of high priccd beef. 
West Europe's change of mcod is perhaps 
a conscquence of the U.S.—Scvict detente 
and the Hrlsinki conference and its 
dcsire to be heard with greater respect 
It has becn remarked 
that it would be no cxaggeration to say 
that Western Europe one has known iri 

this century is now fast receding into 
history and that at the turn.of this decade 
the Western Europe of tomorrow would 
have «merged as а new power on the 

international economic and political 
horizens. It is.expected to be also.a 
balancing factor bctwcen superpowcr rela- 
tions and the richer ccuntries in the North 
and poorcr countries in thc South. Because 

of its gcography, history and traditicn the 
псу Western Europe of the 1980s is 
expected. to have à clcser rapport with 
the developing thi: d world and the OPEC 
countris. Its «cmergcaice will mark a 
new shiftin the internationa] gcopolitical 
balance of power and ipflucnces. 


Some other international events. — Cc rtairt 
events of the year which «лау have ап". 
impact on international relations arc the ' 
holding of the summit mect cf the rton- 
aligned nations of the world at Colombe, 
the passing away of Chairman Mao Tsg 
e 
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"Tung; foünder, " architect and father of {сп Fundamental Duties into the Consti 
‘the " Chinese Republic; the "election of .tuticn; (4) Changes in the writ jurisdic- 
Mr. Jiishy Garter às the néw "President of tion, powers, arid functions of Courts; 
the Unitcd' States of ‘Americas? -the clec- (5) Reinforcement of, thc ^ Ccncurrent 
tion ef India‘as a member of ‘the: U.N, List by bringing into it subjectslike educa- 
‘Socurity | Council; tht lockhéea scandals tion; (6) Insertion of spccific provision 
etc, Ls ud Е А against ariti-nationa] activities; (7) Ena- 


£^ ' s 200 a^ А М 
The DIRE Front; Constitution (Forty- bling powers for the Contre to дс аге 


second) , Amendment. Wubi. - India the emergency ina part of the country and 
most important. ЗОРЯНЕ усаг is-the to send armcd ‘forces to апу regicn or 
passing,of the Constitution (Forty-second) State unilaterally; and (8) Abridgmcnt of 
Amendment: ‘Bill.by both  Houscs of writ jurisdiction of the High Court. It is 
Parliament : Constitu tional amendments 11007681188 to recall in the К licitcvs langu- 
cfi:cted “hitherto hed only touched or 28° of а, k eee that' the ds 
nibbled. at^particular.provisions of the POW 125, byan large becn the people's 
Constitution- to. bring. about deletions ‘sen tinc 1% on the qui vive and to cut back or 
А ы а = Ж йе, > 
inscrtions or altcrations; to plug locpholcs, liquidate that TeWer may'cast a peril on 
cure gaps or provide clarification, The "human rights. Apropos ofthe strip- 
Forty-sccond Amendment is of a different ping of the Supreme’ Court's powcr to 
pattcrh going to the very grass roots examine the constitutionality of a consti- 
and making radical changes, It will be -tutional amendment cn any ground, One 
futile to argue at the present timc that a TADROE venture: чо зау азо what. thé 
Constitution ,.can never. be touched. Supreme Court may have to say if and 
Long. long ago, Thomas - Paine said: when ‘the relevant issue is raised before 
“There never did, there never will, and it and what its decision backcd by'a two- 
there never can cxist a Parliament, or thid, majority would.be, If the secular 
any description of mcn, in. „any country, charact r of the State, minority. rights, 
possessed ` of the right cr the, power. of Centre-State relations, democracy and 
binding posterity to the спа cf time”. the. loosely fcderal constitutional set-up 
According to. Jefferson, “Each genera- etc., would not be ' trenehed upon but 
tion has aright to determine the lawunder ‘cat¢d hercaftcr as sacred, it will Ee not 
which it lives; the carth belongs in. usu- because of ary lack of compétence in 
fruct to the living; the dead have neithcr Parliament but by observance of scif- 
powers nor rights. over it". Oliver UmPoscd limitations on its pert. .Since 
Wendell “Holmes made the  sapicnt the amended Articles make it pcssible for 
remark that “the Constitution is an the Centre to kep the ccunty together 
experiment, as-alllife is an experiment”. and maintain its integrity by nipping in 
The only qucstion can be as to why an the bud any machinaticns cf forces of 
‘amendment isto be made and tho pro- disunity and srparatism and develop a 
cesses by which, it.should. be donc national will Zor сстсстіса and.co-crdi+ 
m nated action for social and eccncmic 
The main festures of the Forty-second Aménd- &dvanct ment, the pecple by arid large, 
ineat ^ cre:—(1) Ensuring the absolute may not be interested in nice’ Icgal 
ирт macy ‘of Parliament to act ither in conundrums and academic pescrs like 
“its. legislative or constituent capacily; whether the fc deral ccintent¢fthe Ccnsti- 
(2) Searing primacy for:the Divective tution hagbeemercded by the amendment 
* Princip]. s of State Pclicy cver Funda- i NE RE dE iom sg 
mental. Rights; (3) Insertion of à'setcf + ]. (1976) 2 S.C... 405, 409,” or 
| Е “м. 
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ог not. One thought which flits across 
the mind with references to the disccssicns 
in Parliament is that observations report- 
ed inthe newsapers alleged to. have been 
made by the Minister for Law concc ming 
some Supreme Court Judges had not 
bcen made sincc they were not noccssaty 
for any balanced, presentation of tke case 
for the changes proposcd. Remarks like 
“the high office of Chicf Justice of India 
being misuscd for political purposx s", or 
about the political motivaticns of thc 
Judges who had resigned, in subsc quently 
addressing opposition meetings, or that 
the judiciary should understand the posi- 
tion that there was something morc 
supreme than ‘the Svprc me. Court and 
that if à confrontation occurred it will 
be a bad day for the j judiciary etc., , could 
have been avoided, 


Litigotive motion,—Nothing can pang a 
legal system into disreputc more . than 
unduly delayed justicc. The lawycrs 
have bren charged with being rc sponsible 
for it in a latge measure. The charge is 
not new nor confined to ‘this country. 
It is intcicsting to recall in. this ccntcxt 


what, Lord . Denning М.К. орѕетуса in . 


one case *:*Wc have been shown a ѕрсссћ 
which was made by the Prcmicr President 
de Іа Court: de Cassation on 2nd October, 
1970, in which he greatly regretted the 
delays inthe Civil Procedure in France. 
He gave instanccs, such а$.а case startcd 
on 22nd December, 1953, which was 
finally decided on 5th March, ‘1970; 
another startcdin 1950 decided in 1968; 
another of 1957 decidcd in 1969. Tt is said 
that this is duc to the dcleying tactics of 
lawyers. We are uscd to something of the 
kind hers, but $ómchow we got ever them 
in less time”. In our country the legal 
machinery scems to be.giving way, as 
was recently observed Fy Dr. .Scyid 
Muhammad; undcr its owh weight. 





" = - 
2. Maharanee of Baroda у. Wildenstein, (1972) 
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Statistics’, revcz]that law's delay is not 
a mere chimcra, At thc beginring of 
1976, in the ‘Supreme - Covrt, 
10,153 civil ar d 1,258 criminal cases were 
pending of which just сусг. 1,CC0° werc 
On.31st Decombcr® 1975, ` 
about half a million cascs, both civil and 
criminal, were pending in the 17 High 


-Courts of the country. > The’ Allahabad 


High Court with 81,287 civil and 21,742 
criminal cascs topped the list according: 
to -the latest figures, ‘The Celcutta 
High Court came next with 68,942 civil 
and 5,172 criminal ‘ceses followed by 
Bombay, 44,584 and 3,401; Madras 
35,804 erd 2,621 ; K crala 32,848 ar d 975, 
Punjab ard Haryana 26, #64 ard 5,541 ; 
Madhya Pradcsh 21,902 and 8,4 а and 
Delhi 20; 962 ard 1, 228. 

The T N for the othcr High Ccurts 
respective ly for civil and‘ crimir al cast s 
were: Andhra Pradesh 17,919 and 1,834; 
Gauhati 5,039 апа 1,251 ; Gujarat 11,396 
and 1, 291 ; Himachal Pradcsh 2,885 and 
372; Jammu and Kashmir 2,334 and 571; 
Karnataka 15,622 2nd — 553;" Orissa 
4,967 and’ 1,024; Patna 17,888; and 
7,722 and Rajasthan 11,087 and 3,400. 


‘Till 23rd August, 1976 appeals and writ 
petitions under’ Article 32 of the Consti- 


tution pending in the Supreme Court 
totalkd 10;427: High Courts tco Һай. 
a huge backleg to clear as іё cvident 
On 30th 


June, 1976 civil and criminal cases 


‘pending in the diff- rent High Courts 


Allahabad 91,936 and 21,494; 


were, 
Andhra, Pradesh 18,405 and’ 1,432; 
Bombay 30,983 and 4,431; ‘Calcutta. 


70,254 апа 4,790; Delhi 22,003 and 1,361; 
Gauhati 5,167 and 1,305; Gujarat 11,620 
and 1,558; Himachal Predcsh 3,381 and 
745; Jammu and Kashmir2,334 and 57T. 


{ason 31st December 1975); Karnataka: 


19,296 and 522; Kerala 20,877 ара 679; 





3. The statistics are those officially released. 
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Madhya Prades sh 91, 130: а> 9, 250: 
Orissa 5, 386 and- 976; : Madras: 38,731 
and, 2,896; Patna’ 18:629/"and 7,393; 
Punjab.’ and: Haryana 30; 298 arid 6,909; 
Rajasthan’ 11,487 and 3,784; and Sikkim 

90 and' fives, Thé: figures: ate elógüent. 
and speak for themselves, г 


Parliament, was told recently that there 
are 45 ‘cascs pending before’ the various ' 
High. Courts. for over 25.ycars. Though ' 
Government, ` spokesmen deplore. the 
“mounting , аттбатв in Courts from time, to: 
time, it is ‘clear from.the. strictures passed 
by a Division. Bench of the Supreme 
Court a:fcw months ago whilc. dismissing 
an appeal filed by the State -of Maharash- 
tra against: a judgment of the. Bombay 
High Courtin a civil case, that the Exc- 
cutive itself oftcn. contributes to law’s 
delays by its lcthargy and.lack of concern 
for discharging its functions in time, as a 
participant in g case. The Division Bench 
found that the State, . as à party;: “has 
frequently been displaying: remissnc 55. 
іп, filing statements, ‘counter-affidavits 
or ‘motions for ex parte stay « or injunctions 
in the lowcr Courts, including thc High 
Courts, Thus a considerable contri- 
butory to litigative slow motion is govern- 
ment itself," The Court. observed: 


“We do not think it is right that the State 
Governments should lightly? prefer an 
appeal i in this (Supreme Court): ‘against a 
judgment given by a High: Court unless 
thcy (State Governments) ate. satisficd; on 
à carcful consideration: and proper scru- 
tiny, that the decision i is eriónecus and 
public: interest requires that it should 
be brought before „2 кречәк: Court: for 
being. corrected? ; 


‘The judgmept of Ше High. ‘Court, ia 
"Bench noted, * ‘was :pre-cminently. a 
cormect, judgment bascd on a carcful 
appreciation of evidence: on record 
and it (High Court) did no mere than 
adopt 4 construction which had through- 


pensated by. award cf ccsts”’ 
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out been accepted by the revenue. fEccrs” 
over ;;the . last т уе әт$. 


In this ecnnecticn, ihe: Court also obscr- 
vcd, that “it is unfortunate ly.a fact that 
it 'ccsts qu. ite а large sum of -moncy to 
come, to this (Sv preme) Court end this 
Court has become untouchable and un- 
approachable by many litigants who can- 
not afford the large. «xpense ‘involved in 
fighting a litigation in this Court”’,and that 
it, was was, thercfore, *allthe more neccs- 
sary that- the State Gevernmcnts, which 
have public acccin tability in respect of 
their actions, should not lightly rush to 
this--Court to challenge a judgment of 
the High Ccurt which is plainly and 
manife stly « corre ct and drag the oppcsite 
party in Unnccessery expense, part of 
which ‘could in any cvcnt, mer ‘be com- 
» The Court 
further (observed and cited | ‘the present 
appcal “аз an instance of "thc kind .of 
unnecessary and futilc litigation which 
the State Governments сап and should 
avoid”. : ‘ 


The, “ste ps nc cessary ‘to ' quicken tho 
disposal of cascs have becn repeated often 
enough~-appointment cf more . judges, 
sin plified proce dures, fewer adjournments 
and strengthening thc investigating, and 
prosecuting machincry. Increasing the 
numbet cf Judgrs,.in thé opinion cf the 
Governmc nt has not yicldcd any грргссіа- 
ble results., The backlcg has tend d to. 


mount rather than diminish. with the 
years in. spite ofa sizable increase in the 


number of High Court Judges , frem 245 
in 1967 чо 349 by the beginning: of this 
year. The Criminal, Procedure ‘Cade, 
1973 (П. of .1974) has introduced 


‘measures like service of summons by pest, 
‘giving the option to the accuscd in petty 
‘cascs to avoid trial by admitting his 


guilt and sending in the fine suggested, 
and the efimination of interlocutory pro- 
ceedings. The Code of Civil Procedure 


"(Amendmegt) Act 104 ofmdg76 also has 


м. ы 
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enacted a number of provisions to elimi- 
nate delay, such as denial of adjcurn- 
mont ОЁ cascs on the ground that the 
plcader of a party is engaged in another 
Court and is therefore unable to be prc- 
sent in Court for a hearing, tightening 
up.of rules relating to service of noticcs 
and summons, те stricting the scope of 
appeals and rcvisions, aboliticn of fur- 
ther. appeal from an appq Ilate decrée 
or order heard’and decided by a single 
Judge of the High Court, ctc. The 
Forty-sccond Amcndment to the Consti- 
tution has made provision whercby_ thc 
plurality of judgments delivercd by vari- 
ous High Courts as regards the validity of 
thesame Central law would be averted. 
It has further provided that where a 

case involves the Constitutional validity 
of both a Contral and a State law, the 
Supreme Court alone will have jurisdic- 
tion to determine the constitutional vali- 
dity of süch laws. 


The ' work- load of the High Courts is 
expected to be rcduccd considerably: with 
the setting up ofa vast apparatus of Admi- 
nistative ‘Tribunals and procédutcs ‘as 
envisaged in the Forty-sccond Censtitu- 
tion Amendment for determining dis- 
putcs rclating to scrvico matters _ of 
Government servants as well as matters 
relating to taxation, foreign exchange, 
import and export, industrial and labcur 
disputes, land rcforms, cciling on urban 
property, .as well as production, supply 
and distribution of foodstuffs and other 
essential goods, and elections. The esta- 
blishment of these Tribunals is expected 
toexpedite disposals of a purely techni- 
cal nature and cleat, the **decks" for. the 
High Courts for disposal of other matters, 


It may b: that, apart from the.steps men- 
tioncd above, putting-a time-limit on oral 
arguments and permitting writtcn sub- 
‘missions may help in quicker disposal of 
cases. In the United States, the lawyers 
tely mostly written submissions and 
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there. is a limitation on the time given 
for- oral arguments—in the Supreme 
Court, for instance, Oral arguments ‘are 
generally limited to onc hour for tach 
side. The .Law: “Commission. кї? that 
adopting the Ameri ican systcm would only 
involve more work for the judges and the 
appointment of Jaw assistants for them. 
But these-rcasons are not wholly convinc- 
ing, considering the saving in time and 
expense that the change will.bring about. 
Even if a strict fime-limit is not placcd on 
arguments, judges and lawyers сап 
ensurc that written submissions ar€ made 
more comprc hensive and elaborate ‘than 
they ате now ànd.use thém effectively 
to avoid delay. :: Undue, delay, however; 
does not sccm to have deterred litigation, 
particularly among ‘those ' coming from 
the-rvral arid semi-urban arcas where land: 
and property disputes. abound... E 


Factors like the calibre of the Judges in 
the superior’ Courts, eJaborate citation 
and examination ‘of. precedents, lack of 
simplicity in language and bad drafting 
of statutcs ate also í causes fer delay in the 
disposal of cases, The: practicc cf bring- 
ing to the "notice? of the Judges .all 
decisions whic h шау have а bearing on 
the qucstion concerned is a timc-consum- 
ing ‘process. Reference may be made 
in this context to an intercsting suggcs- 
tion of Justice V. К. Krishna Iycr: “А 
high-power committee should be-appoint- 
ed to scrcen all rulings prior to the 


coming into being of the Indian Rc ‘public 


and the Cozstituticn and produce а 
massive revised service of. law .reports 
containing propositions of current value 
which alone should be cited as -autho- 
rity in Courts. Obsóletc, coins must. be 
demanetized even in the law. lest the 
pre-indcpendence " past inhibit the 
growth of law in free India, Even’ 
for the post-rcpublican era, «decided 
cases must be processcd and périodical 
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revisiohs produced аз the :sole , soutce 
forj pre ċedentsof binding value." 


As ќо the couching of the legislative 
intent in proper and: “intelligible dangu- 
. age, it has to be àdmitted.-that though 
the-legislotive óut put is increasirig from 
year ta year, many of the statutcs.con- 
tain “the :same ` avoidable 
Drafting а .Parliamentery Bill is not like 
writing a novel. Every мога matters 
and has to stand up to examiation- in 
a Coürt of law, Use of clumsy langu- 
age and bad drafting ‘tend -to- promote 
litigation, Parliamentary, legislation 
- takescnote of the diversity of: opinions 
pr.vailing in the House and inevitably 
the ‘language and style of the- drafting 
carry the scars of parliamentary: -cross- 
‘talk:and allow: ambigous -: phrases and 
blurred. words. to · crep in. -The 
Supremé: Court has recently pointed 
out:* “Lack'of legislative simplicity’ has 
led ..to; interpretative? complexity; "Thé 
home-truth that legislation is for the 
people. and must, therefore, be, plain 
enough thas; hardly been. realised by 
our “law-makers, - judges looking ‘at 
statutes ате: forced to play а. linguistic 
game guessing at the general, legislative 
purpose and straining 2t semantics." 


The future, —We live in a welfare society, 
Public opinion hes demanded and 
Parliament has recognised that the old 
concepts of property and freedom of 
contract are largely played-out ard 
have to be jettisoned for the most part, 
As observed by Justice S. R. Das even 








. 
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1 S.C.J. 525,529 : (1975) 2. 8.8.0. 829: (1975) 
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in Subodk Gopal’s caset, “We must recon. 
cile ourselves to the plain truth tha: 
emphasis has now unmistakably shiftec 
from the irdividual to. the: “community, 
We cannot overlock that the avowed 
purpose of our Constitution is to set up 
a welfare State "by ‘svbordinating the 
social interest in’ individual liberty or 
{property to the larger social intercst in 
the rights ‘ої the community”. New 
-rights :are ‘being enacted in; protection 
of theipoor, the weak and disadvantaged 
‘of: ali parts, Legal sanétion has been 
given to the notior- óf public interes 
over against private interest) in very 
many areas, As.agencies throvgh whict 
to enforce and apply much öf this new 
and ‘ever increasing law а: vast :аррага. 
tus of Tribunals and: procedures havc 
come and are coming’. into» existence 
‘which do bear ‘but little resemblance 
to the Courts and procedures, to whic) 
the lawyers are accustomed ‘and ir 
which they. shave developed their tradi 
tional:.skills. . "Adaptation ito- the -chan 
ged. conditions. on the. part’ of the lego 
profession has. becom:2. imperative ‘ro: 
as a shrewd defznsive; response but a 
reflecting the. growth of an intelligen 
realisation and : тегі :cónviction; that j 
cannot. -feshion. a :tw;rtieth ‘centur 
servics from a'xineteenth: century ‘moulc 
Hence, on to 1977 with dzterminatior 
d:dication avd bope for a bright an 
happy New Year. 


dn the ‘early day:^of our ‘independence 
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LAGUNA IN RENT CONTROL ACE 


"ad erp ct "Ius ra 


B Өе, ae RO ae Ex 
T. S; Susraganta. Iver; ; Advocate, 
Tiruchifapalli MP ML M PEE 


The absence of a provision ebon to 
that of rule 5 (2) of Order 41, rule 5 ofthe 
Civil Procedure (ds in-the Tamil Nadu 
Building ‘Lease’ and Rent: Control 
Act: works.’ great. hardship: and 
ќајцгу. 0: many a-dufeated respondent— 
generally. the tenant—in rent control 
proceedings "for eviction, . This ‘пау 
be- illustrated “ky: а ..concrete . case 
4; à landlord, PEE order of evic- 
tion egainst- B, a tenant, on. one cr. two 
grounds, B applics for copies (somctimes 
smergently elso) of the decree ard judg- 
жї to prefer ап appeal (time for which 
i$ 15 days) bèt the copies.could not be 
iad quick énough to obtain ап order-of 
tay ofexecution from the.aprellate autho- 
ity: Meanwhile the successfvl landlord- 
lecrce-holder manages, to.obtain emer- 
ently copy of the décree (which alone is 
equired by: him) and filesemergert sxe- 
ation for ‘obtaining delivery. Ths poor 
паці, files a petition for stay before ће 
nt Controller alleging that:copies bad 
ot been received and he is handicapped 


>file the appeal, when the Rent Control — . 


T cooly dismisses his application. stating 
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that there is no provision for stay because 
there is по. rule like Order 41,: rule: 5. in 
the Act.. s 

This а very “unjustifiable polos fof by . 
thc-time copies are obtair ed by the tenant, 
delivery would have ben, already. given 
and the tenant evicted, Now. thatin recent 


` times there is a spate of decisiors in favour 


of the landlord under section -14 (1). (4) 
cf the Rent Control Act, -the absence of 
a' provision like that in- Order 41, rule 5 
available to’ suitors іп original svits.for 
stay in the trial Court before actually fil- 
ing the appeal operates us а real lacuna in 
the:Act which has to be filled up. Other- 
wise it would. give room for justice being 
denied to-really harasscd tenants and it 
is against the trend and policy of the law , 
as now envisaged by pronoucements of 

judges of the highest Court in the country, 
A defect or-shortcoming in procedurallaw . 
50114 not be allowed to до havoc’to.a 
large section of litigants like the tenants, 
for whom especially. the Rent Control 
Act was primarily conceived and promul- 
gated. Substantial justice wovld not be 
administered unless the super-provision of 


' stay, is also incorporated in .the: Rent 


Contiol Act. . Dee 


^ 
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KAILASAM, Cj. GOES - TO THE 


SUPREME COURT: 


The Judges of the” Supreme Court аге: 
justly” looked ` upon as the, cream of 
our Judiciary. | With more than 350. 
Judges functioning in the several High 
Courts ih. our country, each time one 
of them‘ gets selected to serve as,a Judge 


of the Supreme Court it becomes more 


then a matter of passing interest, For 
does not Article 141 of the Constitution 
state. that the law declared by the 
Suprême Gourt is binding on all Courts 
within the territory of India? Judged. 
by standards of equipment, tempera- ` 
ment, , balanced thinking and anxiety 
to do justice between , the 
Kailasam, с]? 5 appointment as Judge 


fd; 1 E. Ho . atx b f^. 


р эте 


OUR NEW GHIEF J USTICE: 


We extend. а cordial welcome to 
Govindan Nair, .QJ., who has come to 
us from the Kerala High Court of which. 
he was the Ghief Justice. 
ment is of interest in many respects.: 
Even as law tends to promote integra- 
tion among different classes of people, 
transfers of Judges from one High Court 
to another may tend to.the evolution 
of. common traditions and- ;outlook. in. 
regard to the rendering of justice. Also 
they tend to emphasise the oneness of 
the jüdicial system in. the country. _ 


Judged , by any. test, if, „опе, may say. so 
with respect, "the" néw Chief Justice's, 
кш, and "ашнен are indeed. 


pa rties, . 


His appoint- , 


B the. Supreme’ Сш "sliould. give зацв | i 
faction; ‘He thes been: a: Judge; of the 
High.’ Соз, Since October, 19607 анд: 


P rte 


LAW jÓURNAL' 


that capacity kas invested him. with 
the necessary equipoise and detached 
outlook. His tenure of less iban а. 
year of the post of. Chief Justice: ‘though, 
short, .has given general satisfaction. 
It-was during this period that the Bcard 
of Legal .Aid was formed in Tamil 
Nadu with the ‘Chief Justice, as, chief 
patron, We are confident that his 
appointment as a Judge of the Supreme 
Court will add to its strength. We 
offer him our hearty felicitations... 


striking. Many of his forebears håve 
been legal luntinaries.: More than 14. 
years of experience as a Judge. of, the 
High Court is behind him.. Born’ om 
29th. May, 1916, he had a brilliant 
academic .career fcllowed Љу: succéss- 
ful ‘practice at the Bar and service as 
part-time ‘teacher of law for a spell. 
He. is. also a keen sportsmen, proficient 
in tennis and gocd at swimming.. Though 
he will be-serving as Chief Justice’ of our 
High Gourt only for .a relatively short- 
period we are sure that both on the- 
judicial as well as the. administrative, 
side he will not only maintain but alsc 
add to the prestige of the High Court.. ‘> 





i 
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BIDDING FAREWELL TO THE 
HON'BLE THE CHIEF JUSTICE ON 
HIS APPOINTMENT AS JUDGE, 
SUPREME COURT OF INDIA, | THE 
ADVOCATE-GENERAL SAID. 


) 


My Lord. the Chief Justice, Е | io 


On behalf of thé" Madras Bat I extend 
to your Lordship a warm farewell Оп the 
eve of your laying dowri!: the exalted 
office of the Chief Justice of this Hon’ble 
Court on your appointment as a Judge of’ 
thé Supremé Court. Thè appcintrient 
has:not comé 2s'a surprise and it was. 
already i in the air for quite sometime. ' 


eo were bora ` in a smily: of landed 
arjstocracy. After your early education 
in the Ramakrishna Mission Home and 
P. S. High School, Madras, you graduated 
from the Presidency College and took 
the degree of law from the Madras Law 
College. You were enrolled.asa member 
of the.Medras/Bor in 1938, ' You shad 
the good luck of being trained on.the 
criminal side: by one ofthe giants-of tbe 
criminal bar of those days Shri V. Е: 
Ethiraj, known: for liis persuasive charm. 


In course of time you built up a lucrative . 


practice on: the criminal side: ‘You 
were also; fortunate in being associated 
with Dr. Rajamannar and Shri К. Subba 
Rao, in your civil work. These ‘were 
days of lot of zamindari litigations and. 
you had your part to play in appearing: 
ín.Some of them. , rd 
at E i 
One. of such: cases is the Marungapuri 
Zamin case where you appeared along 
with Shri K. Subba Rao, before a 
Division Bench consisting of Justice 
Patanjali Sastri and Justice Beil. 


You were appointed as Public Prosecutor 
early in 1956 and soon you found your 
way to the Bench in October, 1960. In 
the meantime you had also acted a short 
while as Advocate-General. Yours were 
one of those appointments which -came 


T S 
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in a bunch, being those of. Justice. 
T. Venkat dri , Justice | Ramakr ishnizay sand. 
yourself. After you had put in nearly 
16 years of service as a Puisre Judge of 
this Hon’ble Court, you were welcqmed 
in this very hall by my illustrious prcde- 
cessor Mr. Govind Swaminathan on 8th’ 
April as а permarent Chief Justice of 
this Hon’ble Ccurt. That wasa very aus- 
picious day, tbe day of Sri Ramanavami. | 

You also said it was an auspicicus day,’ 

Your judgment has proved to be correct. 

lt has augured well, and now you have 
keen elevated as a Judge of the Supreme 
Court. : is 
My Lord in the whcle of your career 
your relationship with tke Bar has been 
cordial. ‘I do not remember any occa’ 
sion when you ever indiscriminately dis- 
missed a single case for default. 1 deli- 
beratgly use the word,‘ indiscriminat ly А 
because it has never ‘been the ‘čase that 
Jud ges dismissed! cases for default." ‘There 
appears to he a feeling on the pert of 
some Judges that the- Bar is protestirg. 
against dismissal for default. But cer- 
tainly the ‘Bar is entitled to expect that 
there is'no indiscriminate dismissal fer: 
default. ‘After all the Bench ard the 
Bar are two partners in а. very holy task; 
the  tesk of -renderi ing’ justice. 


qama < "arga. < Parithranaya 


Sadhuniam ? =the protection of the 


' righteous Aara; V ZHAN ‘Vinesyya- 


cha Dhushkritham ’=destcucticn cf theh 
unrighteous чааапчатїя * Dharmee- 
Samsthapanortühaya * rendering of. 
justice. Cari we say that justice hes been 
done where a case has been dismissed for 
default? It is not the Advocate who 
appears before the Judge who suffers: 
Tt is the litigant who aomes to Court. 
seeking justice that matters. Manu has: 
а word to say about this course of justice : 


wil Raan eri eer 1 
wed wif a grata ачта amag: li. 


«Вы where justice, "wounded -by in- 
justice, approaches and -the Judges do 
not €xtract thé dart therë (they also) 
are" ^ wounded. (by thet dart of: in- 
justice)”, M boron 
O07 à ^ Йй 

If. the Judge T PA æ case for default, 
can he boast that he has removed the 
dart of injustice? He has ‘perpetrated 
injustice for the default of the advocate. 
‘My Lord, Manu has something more to 
dày about this. Hesays:—!. ` 
ая чайшчїт e «айя ч 1. 
кеча Reger шя яше: ii 
* Where justice is destroyed’ by in- 
justice or truth Бу falsehood while the 
judges lóok on there Hey shal also be 
чен e POS dor шщ 


1, 


My Tor; ine. Bar, and the. Bench are 
two partners in the noble task and hely 
task. The responsibility is squarely. on 


both of us to see that justice is rendered to. 


the litigant irrespective of an, advocate or 
member of the bar absenting himself. 
I also feel and J should.say . that the time 
has come when the Bar and the Bench 
Should co)perate and stop talking оге 
about the: otter unrecegsarily. Your 
Lordship, has dischargéd your . duties 
as a Judge to the best of your ability. 
I know, oceasions when some” difficult. 
questions of law arose for decision before 
your-Lordship. You never hesitated Чо, 
appoint а šenior counsel 25 amicis curiae 
in order tc get the best assistance from 


the Bar so that you can' decide the case :. 


to advance the cause of justice. When. 
you were convinced about a particular 
viewpoint you.were not swayed away to. 
.change your view because your view. 
‘was not.acceptable, to: the other Judges. 
Yours was a lone voice of dissent іп the 


Urban Land Tax Case,:but. ultimately: 


that view. соза m the. ‘Supreme 
gourt, E с Л азы 
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This Hon’ble Court has.contributed its 
own ‘quota: of'emirent Judges: to the 
Supreme’ ‘Court,’ Justice’ M. Patanjeli 
Sastri. Known. for his unfailing ccurtesy, 
Justice N.'Ghandrasckhara Tyer '.krown 
for his frankr.ess: and pleasent : marrers, 
justice T. L. Venkatarama, Tye: known 
for-his;scholarship and ‘culture; Justice 
P. Govinda Menon; krown for his sense 
of duty and consciousress, Justice N. 
-Rajagopalà lyengar, krown for his quick- 
ness Of decisions but'at Бе same time not 
failing in’ his duty.in weighing the sub- 
missions of both .sides and, lastly J ustice 
A. Alagiriswami known for. his‘ robust 
‘commonsense, sharpness-and 'endearir.g 
smile which made those.‘ who, came:to 
scoff remained tó рау”. ' But they weré 
all Puisre Judges of this.Hon'blé* ‘Court 
before théy were called to adorn the 
Supreme Court.. But your Lordship is 
the. first Chief Justice of this Hon'ble 
Court to find your ee to tke. Supreme 
Court, "2r ' е. б 


к оа А pubs die, ata ЖА ОО 
My. Lörd, а word.-of personal’ touch. 1 
came into contact'with your Lordship 20 
years back ; your. Lordship was*coming 
down’ from -upstáirs: from: the : P.P.’s 
Offce; called me and entrusted me withia 
brief before the’ Board of Revenue’ ard 
since then always our relationship has 
been good.. Your. Lordship: had been 
very kind’ tó me and even entrusted some: 
tax cases to. me. Your Lordship .hzs 
been 2 very goad friend of mire guidir.g 
me at proper times and'proper Occasions; . 


Your Lordship isíparting company! with’ 
this. building after, 38 years.: lt'is no 
doubt difficult to snap an association 
which has lasted for so long a period; but 
everything good in life hzs also 2n erd., 
Happily the ‘end’ of “your сгїёег as the 
Chief Justice of this Hon’ble Court begins 
another:góod for your cárcer-as.à.Tudge: 
of. the. Supreme? Court.. Your. Lordship 
js carryingeur good im 


м 
The work of a judge of the Supreme 
Gourt isarduous. I am not minimising tke 
‘work of the Judges of this Hon’ble. Court. 
It is. also equally arduous. But in this 
Hon’ble Court, most of the judgments are 
delivered ex-tempore so that you do not 
carry much. work. home.. But in.. the 
Supreme. Court all the judges: come to 
Court after reading the ‘special leave 
petitions, probably sometimes. , more 
throughly than the counsel who appears. 
In addition to reading the special leave 
petitions, they also: preparé judgments. 
Being the highest Court of the country, 
they always prefer to reserve judgments. 
That means a lot of time which requires 
lot of strength. Therefore I wish your 
Lordship: very .sound health to cope up 
with such arduous task which is SEGN of 
you. | ' 

To conclude it will not be appropriate to 
call this function as a parting function, 
We aré' not’ only the members of the 
Madras B»r—I have by my side one of 
the leading members of the SupremeCourt 
bar, It cannot be said to be a farewell func-. 
tion, because your Lordship is going only 
to the Supreme Court. This is à case 
wheré instead of functioning as a Chief 
Justice, your function is in a higher Court: 
and Il am sure many of the advocates 
here will háve'2n-opportunity and occa: 
sion to come^to the Supreme . Court 
when we will be appearing before you. 
Therefore I. will not stop: merely by 
saying: goód-bye. I will quote from 
Kavyalankara of Dhandin : 


чета: ag. Вет: c. 4 E 


Let your future bé very auspicious. : 


Thánking you, 


Replying. the Hon'ble the Chief Justice. 


said : - EIE 


Mr. Advocate-General, "dia Officers; 
Members of the Bar, the Staff of. ке Pug 


Court, and вед. 7 ai 


z I 
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On this occasion of leaving this building 
after 38 years and 4 months—I. have 
practically spent my life here—and after 
hearing the Advocate-General,, several ` 
memories pass through me and t axi 
really overwhelmed on. this. óccasion. 
I came here and very stealthily:entered 
into the Chambers of Mr.Govind Swami- _ 
nathan in August, 1938, where I was the 
last, the juniormost junior for some time. 
Then my progréss as an advocate, my 
offices and my judgeship are all: well- 
known to you and I am not going to 
tire you with details. Suffice: it-£ó isay 
that I haye, gained meny friends; Some 
of them have been’ very kind’ towards me 
Ғог потегѕоп. That was my good fortune 
and the blessings of God. I have made 
innumerable friends, and I hope - -and 
trust, no enemies, in my fairly long stay 


‘inthis building: Ihavereceived uniform 


kind£ess from the meriibers of thé Bar 
with whom I was working, seniors; and 
Judges from time to time, and. in retros: 
pect I am fully satisfied that] have had a 
very comfortable, very enviable and very 
pleasant life.’ If I am satisfied, that is 
that. ‘There is no. need for others being 
нй. [ 2 


5 о S cpu 


When T took this office, you а гоу that 
Mr. Govind Swaminathan, the "then 
Advocate-General in his address réferred ` 
to the sad plight in which we were; I 
appealed for the co-operetion: of. my 
colleagues, the members of ithe :Ват; my 
staffand everybody. J remember‘haviri g 
mentioned the Rathothsavem in 'Myla+ 
‘pore. Such a mighty temple car: moves 
only when all of us unite and'drag it; 


- When you go alone, ft looks’ impossible 
` ofany movement. 


In the past 9 ynonthy 
you have-2lso joined in ‘pulling the car. 
along with me and 1 would not be'wrong ' 
if I say that this greet judicial Ongarsisa+ 
tion. has moved.to. our satisfaction, : In 
this connection, T owe a debt of. gratitude 
to my colleagues who co-operated. with 


dy 


me and treated melike an elder brother, 
for literally Iam the,eldest and, if. I had 
continued, T would be the first to retire 
{гот this Court. ' They ‘did "their ' уёгу 
"best? they. Obiéfyed ‘their’ fult- quota’ "of 
their work and üpheld the great "tradi- 


“tions of this High Court which is one of «MAJ. - That i is mostly your fault... 


the most dignified in thisc éouniry.' 


тау hh 
So Lom. dup bound to thank; all of you, 
to.thank my brother Judges, the Advocate- 
General, my staff, who are working: under 
untold hardships. Some-branches, work 
till 8 in the night and some little more, 
not ‘asking for extra “zemuneration, s d 
can, never forget their A uud ! 
do thank them.’ : E ps ' 
Now I am ‘celled, upon to, do. шу y duty jh 
some other institution., 1 realise, ,the 
responsibility. , You . have i sent . great 
‘representatives, from here : the, great Sir 
, S. Veradacharior,. the, ‘great M. Patanjali 
‘Sastri; ;the great; T, 1: ; Venkatrama Тует, 
who. are legendery} names in the country. 


They. мете, all, the representatives ‹ of this, 


. Court end 1 ат now going to.o¢cupy t that 
seat, : "Whether ,. , I, deserye it or not, 


posterity will say. Л want all your best. 


wishes and prayers so that I can prove 


worthy of your trust and notlet yu anem: 
" EC È ah ous DT. P" 


Before 1 finish I want to say this. I t iust 
be our joint endeavour to see that the 
life you have chosen and the building iri 
which you have decided to spend your 
life is а richer, cleaner 2nd better place. 
Judges alone cannot achieve the object. 
It is the co-operation of the Judges, the 
Bar, the staff and everybody connected 
with this institution, that matters. ` 


Mr. Advocate-Gefteral touched upon a 
Subject, which I would have been very 
.happy to avoid. But he having pressed 
‘it, and pressed it with some vehemence, t 
І am duty bound to mention it. I shall 
refer to the complaint presently ; but in 
the meantime T must say this — it is the 
txperjénce of many of us — that jn severa] 
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, cases the preparation, by several members 
of, the. Bar.is not; adequate. 1f the pre- 
,parationois not adequate;-we are handi- 
_capped.i, We до not get the. best out of 
~it, It may nor be: fair to say that 1975 
-M;L.].; does, not measure. ‚ир. to -1950 
If 
‚ we; do not listen to. you, that may ‘be our 
„аше. But you will excuse me that some 
„Qf you have given room for the complaint 
-tbat your preparations were not adequate. 
~I am not saying.this about the.majority 
»of:the.Bar, but-I'am only pointing out 
the exceptions,-so that уси may improve, 
for.the purpose of assisting thisinstitution.. 
-Anotter complaint is that some,advocates 


- come to,Court thinking that they should 


get» everything;7-'* Well, I am entitled 
to; 1an,..adjournment.”” ‘That: kind . of 
-attitude does not help, and, ifthe. tradi; 
stions of this Court will have to be main- 
stained, they must be,shown tkeir proper 
pest 1 eg ЖЕЗ YES nori. -i "ES 
: a eds Tas а КАКЫ И 
Now 1 come to the delicate, subject., I 
agree with the Advocate-Gereral that no 
сазе should be dismissed for default, if, it 
can. be avoided. І have always, adopted 
this attitude. . 1£ somebody was. absent, 
І tried. to ‘send for..him, call: bim, and, 
.if.he ,was;not available, post, it fon dis- 
„missal, the rext day.. If. agein Һе, was 
absent, I dismissed it. In. all these 16 


~ years 1 do not think that T have dismissed 


any case for default, unless Iwas compel- 
led to. 1 am not ashamed of that per- 
formance. It is the duty of tke Judges 
not to dismiss cases for default, if it could 
be avoided, because tke person who is 
punished is some litiZant somewhere in 
thé districts. When the lawyer is absent: 
due to reasons beyord his control, ke 
should not be made to suffer. ‘So also 
the lawyer might have been regligent in 
typing or printin g the relevant documents. 
It is very “easy for the Court to say that 
that docyment is not before it and because 


jt is not pwnted, it will hei jook into jt, 
. er q 
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“But this йу result in injustice. 


all; the entire! j institution; Judges, advo- : ‘måde and тант be avoided, 
éates, the Staff — allot еш are there ^: 


for the: pürfiose of satisfying: the. litigant, 


‘to‘enable him ‘to get justice and for doirg 
‘that we hávé got to avoid those- little > 


‘failings:| Теб пе not be undersiood ‘as 
saying that/the Judges аге not justified 
in: dismissing for default.’ I want them 
to think; not once, but twice, before they 
40.501: Tam’ Sorry: to state that `a: ten- 
dency-i is ‘developing on: the part of tke 
lower judiciary, tke subordinate judiciary 
and event higher up; ‘of saying, ‘Hzd I 
not joined ‘ithis service, 1 would have 
anade ‘tons of money. What is this: pay- 
ment Of a: pittance ? " This attitude ‘is 
totally’ un justifiable. ` Well, T am sorry 
for the ‘peoplétiwho think like that.’ They 
joined ' the. ‘Judiciary knowing what :was 
in: étore ‘for thém. They know that 
‘under the!/Coristitution са the highest 
level they cannot get more than Rs. 3,500, 
and to say that they are not getting their 
due; théy: must blame thèmselves alone. 
Tri isa- bieach Of theoatli they have taken 
to'&w that, if they had'continued in the 
Bar; they would have earned more money. 
:Such' judicial officers: are not keeping up 
the traditions. o ‘No one woüld'stop them · 
‘from resigning or prevent them: from 
‘earning their due. Гат sorry it is nota 
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After very pleasónt' reniark, but it has to be 


One. other; “complaint is ‘about, deley i in 
delivering, judgment,’ ы We. ‘plead. guilty, 


but. things, fave improved. There were 


усавез. in which judgments were rot deli- 


vered for. one year and. more. But it is 
gratifying 10 note that, after I took over 
chargé, “ity! brothers: are мету ©б-орёга tive 
"and there i is hota ezise in which judgment 
‘has been! delayed? for- tmore' then ere 
month. Sotto on geo E + 


Before 7 ее let us all remember 
the teachings of the, immertal ‘Bhagavad 
Gita. It isa great Karma. . yoga in which 
we are all enga, ‘ged. Either 28а 'ckrk or as 
an advocate or ? Judge; you Owe а "duty 
to’ discharge: to thé! bést óf your: ability, 
never coriplainir’g ébout thé refnürera- 
tion ог ‘other thir.gs.* Do your best ard 
leave the rest to the lóckcd after’ by бой. 

12m охе ева by- tlie grèat affection 
you have shown me ard I Will remember 
fhis Occasion: for ‘ever. Before Y leave, 
hope: that "all of! you will wish me well 
arid piaysthàt. LT пау: ргоўе worthy’: for 
the Brest confidence Ta Љауё ?еровед 


lin uie, 1 чн шй 
ая 
Thank you very much. 
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LAGUNA YN RENT GONTROL ACT 

By T FPR ate A + Terj 
y. NARAYANASWAMY, BiA. В; Ls Аш, 
Мт. T. S. ‘Subramania / Ayyar, bas pointed 
out. dn his article ` ns Qu 4л. Rent 
Gontrol Agric "tbe absence. Of a 
provision Analogous to ‘that of Order 


4L" rule, 5 (2). of the Civil Procedure 
сваё in thé Tamil Nadu Buildings (Lee, se 


and Rent Control) Áctaüd states ` that it 


works very serious hardship on the defeat- 
ed tenants in proceedings for eviction. | 


Both for the purposes of preferrirg en 
appeal against an order of eviction passed 
by the Rent Gontroller and fcr executing 
it, a certified copy of the same js essential 
which is furnished to both parties on 
emergent applications simultaneously as 
a matter Of policy by the Copyists Depart- 
ment and seldom a vigilant tenant is 
taken by surprise by a landlord executing 
the order before the intended appeal.is 
filed where necessary orders of stay from 
the Appellate Authority cen be obtained 
under the provisions of section 23 (2) of 
the Act. Besides, under tke provisions 
of section 10 (3) (е) of the Act, the Rent 
Controller has a discretion to give the 
tenant а reasonable time for putting the 
landlord in possession of the building 
and extending such time so as not to 
exceed three months in the agg: regate, 
while passing an order ofeviction against 
him. This discretion is invariably exer- 
cised by the Rent Gontroller except in 
rare cases of wilful denial of the landlord's 
title or non-payment of arrears of rent 
to the landlord even after the filing of the 
petition. The time granted to vacate is 
availed of for getting the necessary copies 
for preferring an appeal, by the aggrieved 
tenant. It willbe rare to find a case 
‘where no time to vacate is granted while 
allowing a petition under section 14 (1) 
(b) of the Act alone. A proceeding for 
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executing an order of eviction: is governed . 
by the, provisions of Quder 21 of the, Civil 
Procedure Gode, and in tke суспі of ike. 
Iendlord- takirg: steps ‘hurriedly to execute " 
the order, in the same proccedir, £ the 
tenant, has the Opportur.ity, of applying 
for stay, of execution, on the ground the. t, 
the necessary certified copies to pre refer an, 
appeal have not yet been granted, to bim. 


Te provisions ‘of Order 41; : тше 5 (2). 
of ‘the’ Civil -Précedure Gode; are! ‘reallly’ 
intended to meet an extrzordir2ry situa- 
tion that would be corceived of in pro- 
ceedings before a civil Court which take 
in their fold, various types of litigation. 
As an illustration a decree for injunction 
which will have to be obeyed es soon as 
the same is passed without refcrence to 
the plaintiff taking steps to execute it 
will work hardship on the aggrieved 


‘defendant, if not afforded immediately 


the relief of stay of its operation without 
his securing the necessary copies for 
preferring an appeal. Such contingen- 
cies are totally absent in proceedirgs 
under the Tamil Nadu Buildings (Lease 
and Rent Control} Act. 


There is a real lacuna in the Act which 
causesserious hardship to thelitigents and 
which merits immediate consideration, 


Section 23 (1) (5) oftke Act provides for 
filing гп appeal by tke aggrieved party 
against the order passed by tbe Rent 
Gontroller within 15 days from the date 
of the order, tte said pericd beirg ccm- 
puted excluding tke time taken for obtain- 
sing a certified copy. However, there is 
no provision for the Appellate Authority 
to condone the delay jn filing an appeal. 
Likewise against ex parte orders of evic- 
tion and orders dismissing petitions for 
default, rule 12 (3) of the Tamil Nadu 
Buildings (Leazseand Rent Control) Rules, 
1974, provides for filing applications 
for setting aside such orders within 30 
days from the date of such orders. Here 
again thie is no provisign to excuse the 


ew 


18 Ru И ADRAS 
delay im ‘filing such" райо THe’ 
High’ Goürt has held that the Rent/Goit 
troller and’ the Appellate Authority’ func- 
tioning under the provisions. of tHe ‘Act’ 
are’ persona ‘designaia’ and not- Courts’ 
rendering the: provisions of section 5 of 
the’ Indian ‘Limitation Act’ inapplicable" 
© próceédings' before them’ "'TFere' шау d 
Be' genuine’ Gases Where the appeals” ör 
applications could not be filed for reasons 
beyond. the contro] of. the ‘litigants... All 
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the: seme no relief could: be-gioited to* 
them and tke orders passed become 
final, incapable of: being. challenged: or 
set aside. A provision to cordone tke 
delay i in filing appeals г; against, ‘the orders 
of the Rent € Cóntroller* and the applica- | 
tions for. setting , aside es parte orders of 
eviction or. orders disinissing Petitions 
for ‘def ult should be". iticorpdrated án, 
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JUSTICE. SURYAMURTHI'S qund. 
MENT IN. ARUNAGIRI CHIT FUND 
v. MOHD. HANEEF!, ANALYSED. 


ду. 


TS. ноне Б „80, B. Le P. Q.D., у 
Advocate. E eddies 


Justice Suryamurthi, in dealing with the 
question whether a liability of a subscriber: 
due under a chit fund transaction is a 
“debt”? within. the meaning . of section 
2 (с) of the Tamil Nadu Indebted Agri- 
culturists (Temporary Relief) Act, 1976,. 
(XV of 1976). and section .2 (1) of the 
Tamil Nadu Indebted Persons(Temporary. 
Relief) Act, 1976, (XVI..of 1976), held 
іп the negative. In the said chit transac- 
tion the ‘subscriber was the auction- 
purchaser and he received the auction, 
amount less the discount which was dis-. 
tributed among the other contributors. 
The subscriber, . then, bound. himsélf to 
pay the future insalinents and prormistd 
that if he committed default іп the pay- 
ment of one instalment he would pay the 
same within 15 days. with intercst failing 
which he would pay the amount of all the 
instalments, | 


The reasoning of the ied Judge as- 
could be gathered from the report publi- 
shed in Arunagiri Chit Fund v. Mohd.Haneef? 
following P.N. Raghavan Pattar у. $, 
Arumugham?, is that the transaction of the 
stakeholder with the auction-purchaser, 
subscriber is one of sale and not of loan. 

Though this principle propounded. in. 
P. №. Raghavan Pattar у. S. Arumugham?, 

was followed in . some cascs? Justice: 
Suryamurthi’s conclusion, · it is 

7 29 et 
E ‚ G.R.P. No. 1649 of 1976, (1976) T.L.N.J. 


. 2. (1935) M.W.N. 70: 41 L.W. 376: 68 
M.LJ. 288 : А.Т.К. 1935 Mad. 385. 

3. °D. Narasimhalu v, Y. Rajanna, I.L.R. ( 1958) 
А.Р. 409: (1958) 2 An.W.R. 5; С. K. Naidu v. 
C. К. Mauleswar, (1962)1 An. W.R. 2441, A.I. R. 
1962 А.В. 406. 
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submitted, . is based on .а: view 
that did not find acceptance 1 with and 
expressly stated so, by Justices Rena- - 


‚ prasada Rao and Maharajan . in their 
- Division Bench decision reported in 1975. 4 


Now, even assuming that the said trans- 
action is a sale, the logistics found, in 
Justice, Suryamurthi's judgment for its 
conclusion may not be sound. 

Now, the definition of “debt”? in Act XV 
of. 1976 i is as follows: 

*2-(). ‘Debt? means, any: sum of 
money which a person is liable to pay 
under a contract (express ‘or implied) 
for consideration reccived and includes 
rent in cash or kind which a person is 


: liable to pay or deliver in respect of the 


lawful use or occupation of ае 
land” а 

“Debt” under Act XV of 1976 is, therefore 
asum payable. “under a contract (express 
or implied) for. consideration.”’. It is, cf, 
course known that a sale is? a contract: 
and that every sale necessarily implies 
a contract ‘for заје. “The sale 
itself is often referred to as а contract 
of sale, which rust, ' therefore, be 
distinguished from a contract for sale. As 
pointed out by Mahmood, J., in Shib Lal v. 
Bhagwan Das’, a contract of sale is an 
exccuted contract and.;.."? It would 
appear to follow that if the nature of the’ 
‘chit transaction with the auction purchasct 
is described as a sale then it is. a sum 
payable under a contract and, th ercforc, 
a debt within the meaning of Act XV of 
1976, "ee 


In the case of'a chit furd transaction; 


however, the conclusion of the learned 
Judge in the decision under discussion 
that any. liability due under such a trans- 





4. Sri Visalam Chit Funds Lu. v. ‚Р, x. Srinivasa 
Mudaliar, (1975) 88 L.W. 415. . 


-5. Narayan v. Vithoba, A. I.R. 1927. Nag. 177 
(178, 179). e- 
6. (1889) I.L.R.. 11 All. 244 (250) (D. B.). 
7. Chitgley and Appu Rao's Transfer of Pro- 
perty Act, Paten Vi Vol. IT agge 890;  — 
~ea. 


20 
action is not a “debt” within the mean- 
ing"of Act XV of 1976 could be supported 
if its intrinsic features аге appreciated 
as! the case of a trust for, tliat is what its. 
The: stakeholder is the trustee and holds: 
the móriey of all-the subscribers in trust. 

Ifis hé wlió'asthe trustee must’ guard 
thé money and it is hé who must dis- 
charge his obligations to the subscribers’ 
atthe appropriate time: . 


Further, the definition óf "trus" in 
séction 3'of the Indian Trusts Ас, 1882: 


“A trust isan obligation annexed to 
thé ownership of property and arisin gout 
Df a confidence reposed in and accepted 
by the owner or declared and accepted: 
by him for the benefit ud anóther or of 
another and the owner," E 

appéars to Бе cléat énough to warrant 
she’application of the charactéristics of a 
zrust to'a chit fund transaction; In fact, 
the observations of Justice Ramaprasade 
Raó'br the Division Bench case referred to 
above, aré significant: : 

“The engagement betweén а stake- 
holder and a chit fund sübscriber is 
special and has a distinct connotation. 

The stakeholder throughout the period 
of the chit.acts as a sentinél he’ having 
taken the sole responsibility for being 
answerable to all thé subscribers аз be- 
tween whom theré isno link contractualor 
otherwise.” 

Similar obsérvations were made in an 
earlier Division Bench case reported in 
Visvanath lyer v. Govindaswami?, which are 
referred to in the above case. 

. 

Further; thé following observations made 
by our High Court in Timmarsa Pai v: 
Subbu Rao ш, when dealing with the case of 


w 





8. Visalam Chit Funds case; (1878) 88 LW" 
415 at418. 
9. (1922) 42 M.L.J. 551: 67 I.0*995 : A.T.R 
1922 Mad. 67. . | 
„М. 721: 108 . 404: 
pU EP s 


10. (1927). M 
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a defaültirig subscriber to а kuri chit who? 
bid and obtained the proceeds ofa sale at 
auction and executed  a-security bond 
which was sought to be enforced by the 
successful highest bidder, may help to 
add- strength to the view that a? chit fund , 
transaction is purely in the nature of a- 
a trust. 


“Ifa trustee who'is bound: E the: 
funds for the beneficiaries fails to do so, 
he commits breach of trust and the proper 
procedure is to have the defaulting trustee 
removed: and have another appointcd.or 
to sue for the administration of the trust 
by Court. The manager with réspect to 
this transaction of security must be 
regarded in law only as a trustee and the 
proper course would be а suit for the 
enforcement of the trust against the 
trustee or for the administration of thè 
trust.” 
H : Е | 

Again, in Kuümararwumi Gounden у, Palani- 
Swami Goundén!!, a stakeholder was held 
to оссиру the position of a trustce by 
thé tetms of the security bond in a chit 
transaction while takirig mortgages from 
the successful bidder. 


Once a chit fund transaction is held to be 
in the nature of a trust with the stake- 
holder the trustee and the subscribers, 
the béreficiaries then, à liability of a 
defaulting subscriber resulting from such 
a transaction would necéésarily imply 
the commission of a breach and would 
squarely be outside the purvicw of “debt” 
as defined in Act XV of 1976 as * any 
liability arising out of a breach of trust? 
ha$ been expressly excepted from the 
meaning of the word “debt” in clause (iti) 
of exception in sectiorf2 of the said-Act. 


a ee а 





(1938) M.W.N. 523: 177 1C. 461 : A.I. в. 
1938 Mad, 668. A 
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BOOK REVIEW .. . г l 
CHATÚRVEDI AND Prriisaria’s ÍNGOME- 
"TAX Law, Second Edition, Vol. 1, 1976. 
(Published by Eastern .Law House, P. 
Ltd?, Calcutta—700.013). Price Rs..90: 
£8:$18. . . K 


To achieve an understandable and com- 
prehensive incomé-tax ‘law is like the 
labour of ‘Sisyphus, an endless heart: 
breaking'jób. "Tax-laws form a subject 
of constant tinkering and defy easy com- 
prehension. They. have-become a field 
of unending competition in ingenuity 
between the'tax-gatherer and the tax- 
evader. .The Income-tax Law, in parti- 
cular, has been a fruitful field in this 


bs Sn agn 


respect. ' 


The volume under notice. covers sections 
1 to 59 of the Income-tax Act, 1961. The 
text of the law аз given in the, book-has 
incorporated, all the amendments to the 
Act effected including those made by the 
Taxation Laws (Amendment) Act XLI 
of 1975. The authors justly observe that 
judicial elucidation: of knotty points often 
suffers as the result, of frequent legislative, 
supersession and. change of phraseology. 
In their commentaries, the authors have 
referred to such situations. Depattmente] 
circulars giving the departmental inter- 
pretation of statvtory provisions have also 
been noticed. The Voluntary Disclosure 
of Income and Wealth Ordinance, 1975 
has-been set out as also the relevent ‘cir- 
culars. The annotations given under each 
section are analytical and really helpful 
taking full note of .case-law. up-to-date, 
The authors have not hesitated to express 
their own views, for example, that the 
decision in — Bhagwendas Norayandas v. 
Agricultural Income-tax Officer, (1968) 70 
I.T.R. 128 shovld be taken as not 
correctly decided having regard to the 
Full Bench decision in Chidambaram Pillai 
у. Commissioner of Income-tax, ( 1970) 77 
LT.R. 494, 


е 
The present edition fully maintains the 
excellence of the previous edition. The 
book should be*in the hands of every tax- 
‘lawyer and tex-officer as affording lumi- 
nous gyidance; › 


ташың dete ыш, cdam 


В, В, MITRA on "HE -LIMITATION Ac 
Seventeenth Edition, Edited by А.С. $ 
1974. (Publishers: Eastern Law Ноо 
(B) Ltd; . Calcutta) Price Rs; 7 
£8: $20. s. 6 2 


The book under notice,.on the face of - 
shows . its high credentials. That it h 
run into seventeen editions attests bo: 
to its, great popularity as well as to. i 
worth from tlie pointof practising lawyer 
A sectionwise. annotation is provide 
under suitable topic-heads with profu: 
citation of both Indian as well as Englis 
décisions relevant to the points elucidate 
The comments are lucid and easy 1 
follow, .. A us "s 


It is stated on the authority of L:L.R. 4 
Bom. 934, at rage 645 of the book unde 
notice, that according to the Bombay Hig 
Court, a decree declaring that a party i 
possession of property has no title to - 
puts an end to his adverse possession an 
he парї, if he wishes to acquire a goo 
Чуе. Бу adverse possessiop, start afres 
after the decree. A different view hz 
been taken by the same High Court in, 
later decision in А.Т.К. 1948 Bom, 146 
Also, the earlier Bombay view is incom 
patible with the decision of the Priv 
Council in 50 Т.А. 210. These, however 
seem, to have 2scaped notice. 


Sections 28 and 32 of the Limitation Ac 
0#1963 have been repealed bythe Repeal 
ing and Amending Act LVJ of 1974 witl 
effect from 20ch Decemer, 1974, There 
is no reference to this in the book unde: 
notice, These do not however detrac: 
from the merit of the work which is con. 
siderable, Though there are a number o! 
books on the Limitation Act, there is no 
d „Ье that the instant book is a standard 
work on the law of limitation and as such 
is a welcome addition to the literature on 
the subject. . 


^ 
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QubSu. seme siti. (Tu 
Inpian_ PENAL, Conr, 1860); Gpp 
derga Qp? Fb (TRE 
CODE OF CRIMINAL . PROGEDURE, : 1963); 
gbgu smigus F ib 
(IHE 1Імрлаҹ EvrpENGE Aar, 1872). 
lle three books. under notice are the 
Tàmil renderings of the three Central 
enactments made by.the.State Official 
Language . (Legislative) : Commission. 
These enactments are foundational-in the 
administration of criminal justice. 

Tamil has become the medium of:judg- 
ment іп ‚а! the svbordinate: criminal 


Courts in Tamil Nadu. Without an 
authoritetive translation in Tamil 
of -the’ pivotal enactments which 


control criminal: trials, the ‘judiciary 
and. the -miagistracy: would Бе under 
great. handicap." /When once. thé 
displacement of’ English had been firmly 
decided upon there would be little sense in 
Postponing introduction of Tamil аз the 
medium to be adopted in the subordinate 
Courts both for purposes of trial‘as well 
as for writing judgments, . 1n-that view 
the State Government set up-a Goramittee 
under the Chairmanship of Mr. S. Mahé- 
Trajan, retired Judge of the High Court on 
27th April, 1976. - In about three months 
time from then ‘the Indian ‘Penal: Cede, 
the Criminal Procedure Code and the 
Indian Evidence Act have been rendered 
into Tamil and the Tamil versions have 
been published. As observed in a differ- 
ent context: , Ky bd EE 


ay 
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“If it were done when ‘tis. done, then 
"twere well It were done quickly”. 


The Committee have tackled their task 
realistically. ‘They were fully consgiovs 
that the Tamil equivalents provided eltber 
to for English legal and other terms were 
often more literary or mechanical than 
expressive or clear. The Committee have 
therefore adopted terms whiclt would 
help popular understanding of what they 
stand for. Some of the equivalents used 
may not convey the spirit behind and the 
nuances of the English terms adequately. 
^ Kutramchattapattavan °° may, “for inst- 
ance, be more appropriate than Вуді”? 
for the term “accused”. Similarly tbe 
term "special" in the term “Special Judi- 
cial Magistrate” is not a merk of distinc- 
tior bestowed upon the Magistrate but isa 
refererce to functions, -To translate 
“Special Judicial Magistrate” as “Sirappu 
Needimanra -.Nadusar" may. not. be apt. 
Such things notwithstanding—and.difter- 
ences are bourd toexist—there isno doubt 
that By and large, the translations of the 
enactments within the limitations of the 
Tamil language and its vocabulary end 
modes of expression do not merely 
convey the meaning but also reproduce 
the spiritof the English version. Habitual 
use о? these translations by the members 
of the Bar, the Judiciary, and the public 
will dispel the. sense of strangeness and 
bring about a realisation of their worth 
and value as an authoritative pioncer- 
ing work in the field. The Committee 
‘deserve great praise for a fine job done 
and done with commendable expedition. 
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RIGHT OF APPEAL IN EXECUTION 
PROGEEDINGS UNDER THE RENT 
GONTROL xe 


By ^ ae pts uch SY 


a ` C Tepic 


V. Маланы Advocati, е 


Section 18 of the Tamil. Nadu: Buildings 
(Lease artd Rent Control) Act (X VILI of 
1960) provides for execution of orders. 
passed under,the Act by the Controller. 
According to the ‘said section every: ‘order; 
made under sections 10, 14, 15, 16 and 17 
and every order passed on appeal under 
section 23 or on revision under section 25 
shall be-executed by the Controller as if 
such order is an order of a civil Court and 
for this purpose the Controller shall have 
all the powers of a Civil Court. 
tion (2) of section 18 states that an order 
passed in execution under sub-section (1) 
shall not be subject to any appeal ox revi- 
sion, | ^ 
While executing orders of eviction passed 
against a tenant the Controller will have 
all the powers of a civil Court and when 
there is obstruction in execution of the 
aforesaid orders the provisions of Order 
21, rule 97 to rule 100 will come into 
operation, The proceedings for removal 
ofobstruction form a distinct and separate 
enquiry for which a procedure is prescri- 
bed. This proceeding, is between the 
decreeholder and a third party claiming 
independent right to possession of property 
without reference to the judgment-debtor 
and such claim has to be investigated and 
adjudicated upon. Under Order 21, 
rule 103 of the Civil Procedure Code as 
amended where азу application has been 


adjudicated upon under rule 98 or rule: 


100 the order made thereon shall have the 
.Same force and be subject to the same 
conditipns as to an appeal or otherwise 
as if it were а decree. There is a depar- 
ture on this aspect from the unamended 
«Civil Procedure Code, wherein Order 21, 
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conclusive. 


Sub-sec- ` 


23° 


rule 103:laid “down that any party not 
being a judgment-debtor against whom an 


. order is made under rule 98, rule 99 or 


rule 101 may institute a svit to establish 


‘the. right which he claims to the present 


possession of the property but subject to 
the result of such suit the order shall be 
By „reason of the amend- 
ment the party aggrieved -by an order 
under rule 98 or rule. 100 of Order 21 
hasaright of appeal, Thisright provided 
by the Code is sought to be denied by the 
provisions ofisectión 18 (2) of tbe Tamil 
Nadu Buildings(Lease and Rent Control) 
Act.: The Controller: deciding an exe- 
cution petition plays the role of a civil 
Court and is empowered to act under the 
provisions of Order 21 of the Civil Proce- 
dure Code. There isno rational basis for 
denying aright ofappeal against an order 
passed by the Controller under rule: 98 
or rule 100 of Order 21 of the Civil 
Procedure Code. | 


Two views are postible while interpreting 
the scope of the provisions of section 18(2) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act. One view is that no 
appeal or revision would lie against any 
order passed by the Controller in execu- 
tion of an order ofeviction, The other 
view would bz that the bar should be 
limited to-orders made under sections 10, 
14, 15, 16 and 17 and orders passed on 
appeal or on revision. The proceedings 
under Order 21,rule 97 of the Civil Proce- 
dure Code though flowing from the exe- 
cution petition instituted by. the landlord 
forms a distinct and separate proceeding. 
It commences at this stage when execution 
as against the zenant is not possible and a 
third party comes into the picture anc 

offers obstruction, That it is a separate 

proceeding is recognised by filing a sepa 

rate petition against the obstructor fo: 

his removal from the premises where vari 

ous defences are open to him which ге 


que te investigated by the Controlle 
` — 
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acting asa eivil Court. The decision ren- 
dered is therefore one which adjudicates 
the rights ofthe decreeholder and a third 
party relating: to the possession of the 
property which was not the subject-matter 
of the eviction proceedings. Тһіз зресіа] 
feature of the proceeding distinguishes it 
from the orders enumerated under - sec- 
tion 18 (1) of tke Act; Section 18 (2) is 
obviously introduced to reiterate that an 
executing Court cannot go-behind the. 
decree. The latter interpretation deser- 
ves acceptance as otherwise it would lead 
to the position that an order passed by the 
Controller under the provisions of Order 
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21, rules 98-and - 100 would- become final 
despite the provisions of the Civil Proce= 
dure Code providing an appeal against it. 
In order to obviate the difficulties by inter- 
pretation of provisions of section ?8 (2) 
of the Act it is desirable that the said sec- 
tion is repealed by way of an amendment 
at the earliest-point: of- time so as to 
enable: the aggrieved parties to seek their 
remedies by way of appealor revision ` аз 
permissible vnder the provisions: of the 
Civil Procedure Code. 





TY} 
CAN A COMMISSION . AGENT 
MAINTAIN A SUIT.FOR СОМРЕМ- 
SATION .AGAINST, THE RAILWAY 
ADMINISTRATION? 


By 


У. LA XMANAN;B.A.M;1., Advocate; Parttime 
Lentuier, Law College, (Madurai, ` a NE. 


It is common oer that a йр of 
suits are filed against the Railway Ad- 
ministration for compensation and one’ 
defence, in particular, of the- Railway 
Administration in such suits! is that the 
plaintiff is only-a commission agent and 
as such has no'title to the goods so as to 
enable him fo maintain ‘a suit for com- 
pensation. ‘Hence’ I féel that the: ques- 
tion posed above has some кыл and 
deservés to be considered. 


heo .I 


The ole disti is slaved by а -comntission 
agent in commercial trarisactions, with 
which we are concerned з is this: — 


Goods. duel to ‹ Self * are Бока 
through: Railways. for carriage Ъу; the 
consignor, for sale ой commission ', by the 
agent. The relevant Railway - Receipt 
is sent through a Bank, usually .accom- 
panied by a hundi, and the agent is.called 
upon to honour the huridi and’ clear the 
Railway. Recéipt. . Accordingly the 
commission agent horjours the hundi and 
the. same is endorsed by.the . Bank in 
favour of the said commission agent, so as 
to enable him to take delivery.of the goods 
and, sell men in the орёл market. 


Now. the Question arises whether nick à 
commission agent£am maintain a suit for 
„compensation against the Railway. Ad- 
ministration if the goods covered by the 
‚ Railway Receipt áre eithér damiaged. or 
short delivered due to the negligence and 
miscoriduct of the Railway Administra- 
tion. The answer sers to be in £he 
. affirmative. 7 

1—7 


uh TE ЖОО 
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То enable: a commission agent to -file a 
suit against thesRailway. Administration 
certain conditiońs have to be fulfilled and, 
they ateist oP с. Ue сш, 
(a). the commission agent. must have nas 
yanced, some amount for securing the, 
Railway Receipt, endorsed in his. favour}. 


(b) the amount 'so 'advahced must have' 


Been’ advanced as loan ; and - 
n та ss ej s v 


(c) Ps loan: must have been ааа 
the:security:, of the ‘goods covered! 
bythe Ка кесш FUR А ad 


wild ' 


Let us us see how the fulfilment o of the condis 
tions. stated. supra. will «give: him locus 
standi to, maintain.a :suit against:the Кай. 
way Administration, Under, section 172 
of,the Indian Contract Act, a, pledge is, 
created, when there is a bailment of gocds 
аз security for payment of a debt or per- 
formance of а promise. .So as soon as a 
commission agent.advances the amount 


‘covered by the. hundi, the Railway, Re- 


ceipt is endorsed in his favour, thus creat- 
ing a pledge of the goods covered by the 
Railway Receipt; when he thus becomes 
a pledgee or pawnee, he acquires anin- 
terest in the goods and consequently 
clothes himself with a right to file a 
Suit under section 180 ofthe Contract 
Act. Section 180 of the Contract Act 
reads,;“ If a third; person wrongfully de- 
prives, the bailee of the use or possession 
ofthe goods bailed, or does them any in- 
jury, ‘the. bailce is entitled to use ‘such re- 
medies as the owner might have used in 
the like case if no bailmenthad been made; 
and either, the bailor*or the bailee may 
bring a suitagainst a third, person for such 
deprivation of injury". The commis- 
sion agent becomes а Dailes ; and as such 
bailee-pledgee he:can maintain an action 
against the Railway Administration, 


The following decisions also lend support 
to the Age view TA : 


` 


~ 
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In the ‘unreported decision. of the Madras , 
High Court in (The Union of India, owning ` 


Northern: Railway Бу tts - General: Manager, 
New Delhi and two others у. Messrs. Singal 
Brothers and Co., а registered firm through one 
gf its: partners, Sitaram Agarwal, Madurai) * 
the’ question was whether the respondent 
(plaintiff) who ‘was also а commission 

agent could : maintain „а suit for com- 
pensation against, the Railway Adminis. 
tration, The. Court observed, “Гат of 
the view that in such cases it cannot’ be 


laid down as an abstract proposition:of law - 


divorced from the facts of the particular 
case that a сша agent, is not en- 
titled to sue, ' In a recent judgment ‘of 
mine іо Union af India, owning Northem 
Railway, represented by Géneral: Manager, 
Delhi and iwa' others у, Saligram' : Kanyalal 
by partner. :R; К. Mittalal,: Madras)? 
I» have: observed’ that 'a pledgee 
of the gocds will bte- entitled `- to 
maintain the suit and persons ‘who have 
advanced mionéys on the security of the 
goods represented by the Railway Receipt 
which was endorsed i in their favour wculd 
have sufficient int terest in and title to the 
property in the-goods to enable them to 
maintain the suit”, The Covrt further 
observed, “ it is common knowledge that 
merchants actas commission ‘agents not 
in the mere sense'of getting the gocds of 
the: principal'and selling them and ap- 
propriating some portion of the sale pro- 
ceeds towerds the commission and then 
remitting the balance-towards the goods 
sent, Numerous persons in business and 
commercial circles really act as financiers, 

They first aGvance moneys on goods, 

appropriate the lodn advanced by them, 

take the commission on sale proceeds and 
remit: the balance only to the seller con- 
cerned, "That is what usally happens it ір 
all conimercial transactions, ” 


ч Д 





E 


1. S.A. No. 1248 of 1967. 
2, S.A. No. 9232 of 1965, 
-— 7 
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The Calcutta High Court has also taken а 


P. o PER $2 eget Е ETE e 4 
similar view as scen from tbe decisicn-re- 


ported їл ‘Messrs, Ganpatrai Sagarmull and 
another у, Union of India, ^lt'has been 
laid down that where a person gets a Rail- 
way Receipt endorsed in his favour by 
paying valuable consideration, althcugh 
it may not represent the full value of the 
goads under the Railway Receipt, he ac- 
quires a valuable right to the goods in the 
nature of a pledge or security., Hence by 
virtue of section 180,-be can sue the Rail- 
ways for the entire value ofthe goods when 
the latter fails to give delivery ofthe goods 
thus depriving him of the use or posses- 
sion of the goods... The Calcutta High 
Court in. coming to the above ccnclu- 
sion has relied on a decision .of the 
Supreme Court reported in Moroi Mercan- 
tile Bank v. Union of India*, In this case 
the consignor endorsed three Railway 
Recefpts in favour of the plaintiff Bank 
against an advance of.a sum of money 
which was: ss than the actual value of the 
goods, The consignments under the : 
Railway Receipts did nct reach .their 
destination. .'Ihe Bank as en endorsce 
for valuable consideration sved the 
Union of India for reccvery of full value 
of the goods by way.of damages, The 
Supreme Court found on evidence addu- 
ced that the Bank had advanced money 
on. the security of the Railway Receipts 
and while construing secticn 180 of the 
Contract Act held further that a plcdgee 
has:the same remedy as.the cwner of the 
goods would: have against.the third per- 
son. for deprivation of the said gocds or 
injury to them, The majority in the 
Supreme Court decided that the Bank as 
a pledgee could maintain the suit for the 
full-value of the consignments, А 


Thus the decisions cited*above tend to 
show that a commission agent who is also 
—————— 
3. A.I.R. 1975 Cal. 265. 
4. (1966) 2 8.8.7. 6: (1965) 3 S. ын 254: 
AIR, 1965 S.C. 195% • 


у 


ip 


ah endorsee for consideration can main- 
tain a suit for compensation н the 
Railway Ашинанын, 


In Ват would like to add that a 
commission agent simpliciter may not 
háve any right to institute a suit for com- 
Pensation | against the Railway ` Adminis- 


tration, But a commission agent who is: 


also а financier arid who becomes à, 
pledgee can maintain tbe svit because the 


commission agent and а pledgee are 


-3 


THÈ MADRAS LAW jOURNAL 


27 


inseparable and the fact that’ he is a: 
pledgce' cannot be divorced frem the fact - 


. that he is a commission agent, "Lhe com. 


mission ‘agent is enabled to file the sit 
паї because he is as- such but because he is 
also a pledgee. Fo: put jt: differently a- 
pledgee need not be a ccmmissicn agent 
tc file a suit age inst the Railway Adminis- 
tration, but а commissicn mest be also 
a pledgee for the said purpose, 
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WHETHER SECTION .16-4 OF 
TAMIL NADU ACT XXXIV OF 1972 
(AGRICULTURAL LANDS RECORD 
OF TENANCY RIGHTS. ACT) GOM- 
PLETELY OUSTS THE JURISDIC- 
TION OF 


R. RATNASIEAMANI,, 


Advocate, 
Trichy District, ; m 


The above question has to be considered 
carefully in view of the Division Bench 
ruling reported in Muniyandi v. Rajangam 
Гуті. Some are of the opinion that the 
introduction of the section 16-A com- 
pletely ousts the jurisdiction of a civil 
Court from deciding the question whether 
a person is a tenant of a piece of agricul- 
tural land or not. This cannot be the 
correct view and a careful reading of the 
above Bench decision does not warrant 
such a conclusion, What the Bench de- 
cision says is that once the Record Officer 
or District Collector or other competent 
authority under the Act made an entry 
inthe Record of Tenancy Rights then it 
cannot be questioned in a civil . Court, 
This is in conformity with the principle 
adumbrated in section 162A . There is 
no compulsion in the Act XXXIV of 1972 
that there should be an entry regarding 
every piece of landor that every tenant 
who claims to be a tenant for a particular 
piece of land should register himself as а 
tenant in the Record of Tenancy Rights. 
If therefore by mistake a tenant’s name is 
omitted to be mentioned in the Record 
of Tenancy Rights or if a tenant fails to 
apply to the Record Officer to enter his 
name in the Record of Tenancy then there 
will be no entry in the Record of Tenancy 
Rights. Under these circumstances can 
it be said that the tenant whose name is 
not found in the Record of Tenancy has 





* For another note on this see, (1976) 2. M.L.* 
(Journal) pp. 47-48. Ed. 

1. (1976) 1 M.L.J. 344:89 L.W, 249: 
1976 Mad. 287, ¢ 
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no right to go.te a civil Court for the pro- 
tection of his right if his landlord or г 3rd 
party disturbs his possession of the lease- 
hold ? Ifso, where else can he go to.pro- 
tect his right as the Record Officer has no^ 
other right except to record his name in 
the. Record of Tenancy Rights. ‘Then 
again I can cite another instance wherein 
also the tenant has no other forum to seek 
his remedy ехсері іп a civil Court. In 
tbe case, where a tenant’ 5 name has been 
duly recorded in. , Record of ‘Tenancy’ 
Rights as a tenant of a land and the 
landlord or sime otker 3rd party begins 
to give trouble to the tenant’s peaceful 
possession of hislease-hold then here also 
the remedy for the tenant is recourse to a 
civil Court, for the declaration of his 
right as а tenant and for consequential 
injunction. Сап it be said here also that 
the civil Court's jurisdiction is barred so as 
to nullify the effect of section 16-A of the 
Agt ? In this connection one may 
read usefully the recent decision of 
Hon'ble Jvstice Ramanujam, in KS, 
Palaniswamy v. Ramaswamt Goundar?, This 
rulirg correctly propounds the law and 
interprets secticn 16-A. Therein it has 
been held that the civil Court has jurisdic- 
tion to decide incidentally whether a 
person is a tenant or not and in what 
capacity one is in possession ofthe land, 


Therefore it can be said tkat tbe civil 
Court’s jurisdiction has not been ousted 
in all cases, but only in cases where tke 
civil Courts have been invited to review 
or over-ride the order of the Record 
Officer or District Collector or other offi- 
cer or authority empowered vnder 
the-Act. 


2. (197) 1 M.LJ. p. 5 (Sh, N).* " 


г 
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MARCH OF LAW 1976: -` . 
Introduction : - ot 
Each decision of a superior Court is, ordi- 
narily a fresh stock of descent. Not all 
the decisions however, survive. -Some 
provesterile and do notburgeon. Others 
contribute to the development of law, 
often broadening from precedent to pre- 
cedent. The description, by -Justice 
Roberts of the U.S. Supreme Gourt, of 


the decision of the highest Court as “а. 


. restricted railroad ticket, good for- this 
day and train only" has a.modicum of 
truth serving to highlight the fact that the 
decision only éxpounds the existing ldw 
and does not innovete nor inject any new 
line of thought. Even where there is 
some judicial advance it is only gradual. 
According to Lord Simon; the training 
and qualification ofa Judge is to elucidate 
the problem before him so. that its features 
stand out im stereoscopic clarity. ‘I am 
not trained tc see the: distant. sceve,-one 
step is enough for me", should, -accord- 
ing to the uoble Iord, be the motto oppo- 
site the Judge’s desk. And it is the one 
best suited to the capacity and -resources 
of a Judge*. At the same time, it is 
clear that though the underlying princi- 
ples of justice may not have changed, 
the complex pattern of life that is never 
static compels notice of the winds of 
change and requires a timely and’ vigo- 
rous moulding of old principles to suit 
new conditions. For law has a social 
purpose anda social mission to fulfil. 
It is trite saying that Courts do nct legis- 
lete but it is not true thet they do not 
mould and шаке the law in tlie process 
of their interpretation.? ТА 

1. Millangos v. George Frank (Textiles) Lid., 
(1975) 3AILE.R.8012t824-25. — . 

*2, Per Bose, J. in 1958 S.C]. 777, 796. - 
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During 1976, three decisioas of thé 
Supreme Court have. been reported in the 
columns of this Journal Lesides -almost 
2] the important decisions of our High 
Court. An endeavour is made hereunder 
to refer briefly to the course cf develop- 
тегі of Јем in and the points emerging 
from the decisions rendered under some 
of the -well known and fairly significant 
titles of law. : e 
Courts: Their Jurisdiction, powers and duties + 
In State of Tamil Nadu v. Kumaraswami}, the 
Supreme Court points out that-the High 
Court would be fajling to exercise its 
duties as an appellates Court if ‘it sum- 
marily brushes aside the findings of the 
lower Gourt returned on cemand with- 
out any reason, without amy apprecia- 
tion of documents end without apprecia- 
tion of the contentions of the partjes.. 
Kesava Gounder v. Rajan? holds that pure 
questions. of law, though ‘not pleaded, 
unless waived by the parties, cen; in the 
discietion of the appellate “Court, be 
permitted to be raised even at the zppel- 
late stage, provided sufficient opportunity 
is given to-the other side and no fresh 
investigation or delving.into facts are 
undertaken ; that if a question of.law 
does arise on the facts but went unaoticed 
by the parties and even by the trial Judge, 
there is a legal, indeed a conscieus duty 
on the pert of the appellate Court, either 
50 -тоѓи Or On its attention béizg drawn 
to it; to adjudge upon such a- question 
even though inordinate delay in the dis- 
covery of the question may be a ground 
fcr the appellate Court to be cautious in 
the matter of the exercise of its discretion ; 
and that restraints on alienations and 
the rule against remoteness being the' 
two fundamental principles well knit a 
between eech other ought mot to ‘be 





1. (197 2 M.L.J. (S.C.) 14 


2. (1976) PM.LJ.56, 2с 0 
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encouraged by Courts of law which zdmi- 
nister notonlylaw but also equity and 
good conscience. Ram Mohanv. Kasthuri! 
poiu:s out that the High Court sitting for 
admission work is competent to transfer 
any. suit Or proceedings pending before 
any Court subordiaate to it ; that there 
is no question of transferring it to the 
original side specifically but to the High 
Gourtin general ; and ааз soon asit is 
transferred the:case will be posted auto- 
matically before the Judge sitting on the. 
original side if the value of the matter is. 
over ard above Rs. 50,000. Muthusamy 
Gounder v. Kaithamalai Gounder? lays dcwn 
that jn a partition suit a Gourt does not 
have inherent powers apart from the 
Partition Act to pass creers directing 2 
sale outside that Act. Basheer. Akamad 
Khan v. Krishna Chetty®, makes it clear that 
the High Court ia exercising jurisdiction 
vested in jt under the Tamil Nadu Build- 
ings (Lease and: Rent Gontról) Act has a 
right.to invoke each and every provision 
of the Act for the purpose of successful 
conclusion of the hearing and for zender- 
ing justice as between the parties to.a 
proceeding under the Act ; that one'such 
provision ir the Actis the right vested in 
the Rent Controller to step further pro- 
ceedings and direct the defaulting tenant 
who ha failed to pay the rent to put the 
landlord-in possession of. the. building ; 
and that such jurisdiction сап be exer- 
cised by the High Court as well:while it 
deals. with a revision petition under 
sectior 25 avd it can entertain an applice- 
tion under section 11 of the Act made by 
the landlord at the revisioaal stage. 
Ramachandran. G hettiar, у. Lakshminoroyana- 
swami Ghettiar* expresses the view that the 
decisions of Special Tiibunals not on 
matters which directly rise before them 
but in respect cf incidental matters would 
never be res judicata as against the parties 
agitating. the questions in a civil Court, 
Professional ethics 9 С. Я 

In Madras Go-operative Frintit g and Publish- 
ing Society у. Ramalinzam®, fcllowing the 
decision of the Supreme Court in Smt 
Jamilabai Abdul Kadar у. Shankarlal. Gulab- 





~t. (1976).1 Mb]. 163. 
^9. (1976)2'M.L.J. 373. 
3. (1976) 2 M.L.J. 321. 
4. (1976) 2 M... 107. 

. (1976) 1 M... 136. 
5 (1976) 1 M J 
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chand}, that all categories of legal practi- 
tiouers hzve substantially the same powers 
vis-a-vis client and Court a.d a legal prac- 
titioner has implied authciity to act by 
way of comprorrising a case ia which he is 
engaged even without specific consent 
from his client provided he has acted in 
good faith and for the benefit of his client 
aud provided he consults his client and 
takes his consent if there is timeeand. op- 
portunity asa matter of prudence and pro- 
priety, it is held that it is well settled that 
counsel appearing for a party is always 
having an implied authority to enter into 
a compromise on behalf of his party and _ 
the only limitation is that if there was алу 
written prohibition or limitation he will 
have to act within that prohibition. or 
limitation, and that it will be preposterous 
to contend that a counsel appearing in a 
case could not act om the oral instructions . 
of a party and that he could enter into: 
a compromise only on a written authori- 
sation. 5 : . 


Constitutional: law : 


ә a А = 
In Madurai’ District Central Co-operative 
Bank Ltd. v. Third Income-tax Officer, 
Madurai?, the Supreme Court lays down: 
that once, Parliament has the legislative 
competence to enact a law with respect 
to a certain subject-matter, the limits of 
that competence cannot be judged further 
by the form or manner in which that. 
power is exercised ; accordingly, though 
1t would be unconventional for Parlia- 
ment to amend a taxing statute by incor- 
porating the amending provisions in an 
Act of a' different pith. and substance, 
such a course would not be unconsti-. 
tutional; that if Parliament has the 
legislative competence to introduce a 
new charge of tax, if may exercise that 
power either by incorporating that charge 
in the Income-tax Act or by introducing 
it in the Finance Act or for the. mattet 
of that in any other statute; that what is 
not ‘income’ under the Income-tax Act. 
can be made ‘income’ by a Finance 
Act, an exemption granted by the Income- 
tax Act can be withdrawn by the Finance, 
Act or the efficacy of that exemptioti 
may be reduced by the impositien бї a 


1. (1976) 2 S.0.J.5. à 
2. (1976) 1 M.L J. (S.C) 1. D 
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new charge ; that subject to constitutional ` 


. limitations, additional tax revenue may 


be collected either by enhancing the. 


rate or by the levy of a fresh. charge and 
Parlament through the medium of a 


Finance Act may as much do the one as: 


the other; that Finance Acts though 
annual Acts are notnecessarily temporary 
Acts, for they may and often do contain 
provisiotis of a general character which 


are of permanent Operation and thus. 


Parliament can introduce a · charging 
provision in a Finance Act ; that harsh- 
ness Of a taxing statute, apart from а 
‘possible challenge toit under Article 13 
. cannot bean invalidating circumstance; 
that even if section 81 (i) (а) of the In- 
come tax; Act, 1961, were to grant an ex- 
press exemption from surcharges osi busi- 


ness income, Parliament could take away . 


that exemption or curtail the benefit 
available under it by making an appro- 
priate provision in the Finance’ Act; 
and that if while legislating on a matter 
within its competence Parliament can 
‚ grantan exemption, itis surely competent 
to it to withdraw tliat exemption in exer- 
cise of the self-same power. | Union  Terri- 
tory of Pondicherry у. Mahe Beach Trading 
С0.1, points out that the power to delegate 
isinherent in the power о? the legislature 
to legislate on any subject-matter within 
its competence ; that in addition: when 
legislating on the subject in Entry 5 of 
the State List, it is competent for the 
legislature to delegate for municipal pur- 
poses and subject to the procedure indi- 
cated all or any of its taxing powers; 
-that the powers of the Pondicherry legis- 
lature are plenary’ within their ambit, 
except to the extent they are limited by 
either the Pondicherry (Administration) 
- Act or the Government of Union Terri- 
tories Act, 1963 ; that within the ambit 
of each of the legislative subject-matters, 
the Pondicherry legislature’ is supreme 
and its powers are plenary, which means 
that it is within ip competence to make 
rétrospective legíslztion ; and. that the 
Pordicherry Municipal Decree: (Levy 
and Validatione of Taxes, Duties, Cesses 
“апа Fees) Act, 1973, coutained adequate 
congrol, both external and internal, over 
the exercise of the taxing powers avd so 





e q. (1976) 2 M.L.J-297. 0 ^ . 


was not arbitrary and did пої cffeng 
Articles 14 and 19. (1) (g) of the Consti- 
tution." Narasimhalu ‘Ghettiar -v: Centrai 
Government! holds that in regard to apply- 


‘ing rule 3 fee): of the Gold Contycl 


(Licersing of Dealers) Rules, 1969, which 
provides that if the turnover ofthe appli- 
cant in the 12 mosths-immediately. prior 
to the application for the renewal of a 
license held by а dealer is 100 low, the 
applicaticn is liable to be rejected, there 


‘js absolutely no guideline to the licensing 


authorities to decide when а turnover can 
be'said to be соо low and secondly, the 
turnover which is said to'be too low falls 
to be.calculated not with reference to а 
standard or fixed or uniform period, ‘but 
with reference to variable periods; that 


- actually looked at from the point of view 
‘of there being: no guidance whatever to 


determine what exactly-is too low-a tùrn- 
over or looked at from the point of view 
of the licensing authorities ; exercising 
their discretion in favour of the applica- 


- tions for renewal holding that their. turn- 


overs were not low, the rule is capable of 
arbitrary application and therefore, it 
oftends Article 14 of thé Gonstitution and 


‘thet too with reference tc the exércisé of 


the fundamental right of the citizens 
under Article 19 (1) (g) ; and that rule 
8 (ее) constitutes an:unreasobablé restric- 
tion on the fundamental’ rights of the 


‘dealers to carry on their business aid 
“hence: it cannot be: given’ effect to or 


enforced against them. In Dollar Compary 
w. Collector of Dfadras®,’ the Supreme 


-Court makes it clear that іп an грреа] 


from an award granting compensation 
in land acquisition proceedings that Court 
will not interfer unless there is something 
to'show riot merely that or the balance of 
evidence it is possible to reach a different 
conclusion but that’ the judgment cannot 
be supported by reasov of a wrorig appli- 


-cation of principle or because somé im- 


portarit point has:been.overlooked or mis- 


‘applied ; moreover, there is a "prudent 
condition to: wnich the appellate’ power 


generally speaking is subject, namely, thet 
a Court of Appeal interferes not when 
the ‘judgment under attack ‘is not right 
but only where it is shown to be wrong. 
State Bank» of India Superdisory Staff Fede- 





1. (1946) 1M.LJ.254. 00: 
2, (199.1 M.L.J.(S.G.)19. ^ 
~ 


4 THR MADRAS 


ration v. State Bank of Indiat, expresses the 
"view that where the relief sought amounts 
virtually to seeking specific enforcement 
ofdraftrulessaid to have been framed asa 
result of an agreement between the ‘pet:- 

` tioner ard the management, it is virtually 
' asking for the specific performance of an 
agreement and it is not possible for the 
‘High Court to enforce the so-called agree- 
‘ment which resulted in the framing of the 
rules and ло writ of mandamus will lie. 
Thambi Raj v. State Bank of India®, holcs 
-that the State Bank of India (Officers 
‘and Assistants) Service. Rules had n> 
‘statutory basis nor could they be tréated 


as by-laws made by the Bank ; that ths : 


Rules had binding force orly by virtus 


òf the declaration given by an employes - 


in the prescribed form; that the principles 
of natural justice are not abstract princ-- 


ples; they vary ‘with reference to. ths . 


-nature of the charges, the ' punishmert 


proposed therefor and the rules relatinz ' 


- tò the inquiry ; and that if under {һе 
Service Rules or the terms and conditious 
of service an oral enquiry is not conten: 
plated in cases of minor penalties; the 
mi:or penalty imposed cannot be ques- 
tioned as violating the principles of natural 

justice. Abdul Wahab v. Union of India, 

‘points out that one of the atíributes of a 
quasi-judicia] order is that it must Бе a 
reasoned order upon a finding on the 
facts in controversy and application of 
law to the facts found ; that recording of 
reasons in support Of a decision by < 
quasi-judicial authority is obligatory as i: 

` ensures that the decision isreached accord- 
ing to law and is not à result of whiny, 
caprice, fancy or expediency or reached or 

: ground of policy ; and that it is‘necessarv 
to record reasons if the order is subjec- 
to revision or appeal to a higher authority 

` Correspondent, Е. A. High School у Seldaraj* 

makes it clear that employment in private 
institutions is entirely governed by con- 
tractual basis ; that no rules having the 
force of lawapply to theservice condition: 
in such institutions; that though in giving 
effect to their policiés on education the 

Government may from time tó time give 

directions, it is open to the private insti- 
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tution to follow them or not ; that the 
only control that the Government may 
have on such institutiors is through the 
aid which they extend to such institutions; 
that а Government order directing the 
continuance of a teacher in. service till ` 
the end of the academic year is only an 
administrative order which the institu- 
tion may choose to ignore whatever їпау 
be the consequences ; that thè Govern- 
ment order is not à rule having the fórce 
of law and the Government order cannot 
besaid by its.own force to bring about 
any change in the conditions of service ; 
hence, a writ of mandamus cannot be issued 
directing à modification of the order. 
In Madurai District Central Co-operative 
Bank Ltd. v. Third’ Income-tax Officer, 
Madurai‘, the Supreme Court states that 
by Article 246 (1) of the Constitution, 
Parliament has the exclusive power to 
make laws with respect to ary. of the 
matters in List I of the Seventh Schedule 
and the. Income-tax Act, 1961, and the 
Annual, Finance Acts are enacted by 
Parlament in exercise of the power con- 
(1) read with Entry 
82 of List I. Kuppuswamy v. G- M. 
. Heavy Vehicles Factory, Апай, expresses the 
view that the Constitution recognises 
various services under the Ur ion of Iridia 
under. Article 310 ; that the Defence 
Services, Civil Services of the Unior , All 
India Service; persons holding posts 
connected with defence and civil posts 
.under the Union are the various cate- 
gories referred to therein ; tbat the 
: Defence Service and persons holding any 
posts connected with defence are tbere- 
fore not iricluded in the category of civil 
servarits of the Union ; that they are two 
different categories, and therefore, when 
the general principles were prescribed for 
the determination: of- seniority in the 
Geniral- Services, it could not proprio 
vigore apply to either the Defence Service 
or persons holding any post connected 
with the defence ; that if those principles 
„мете to be made appficable it should be 
only by a special instruction ; and while 
it is true that some'of thecrules applicable 
to the Central „Government civil ѕег-: 
vices and civil posts were made appli- 
cable to ciyilians їл Defence Services, by 
——-—:ї®:—-— є 
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«merely applying the rules бле could siot 
equate the persons concrned with -Defen- 
ces as.civil posts under the Union within 
the meaning of Article 310 of the Gonsti- 
tutip. Gopalaswamy у. Union Territory of 
Pondicherry}, points out that where it is 
nota case of the appointment of the peti- 

. tioner as a section officer in the Public 
Works Department being made subject 
to the Appointee qualifying himself as a 
diplomi-holder in the L.C.E. course, and 
‘even the confirmation order did not 
require ‘him to so qualify himself. the 
Government was not entitled to require 
any further qualifications to be acquired 


Subsequent to the appoir tment and con-. 


firmatio and ол the petitioner’s failure 
to do so to termi13te his services; 
that termiatión оз thé failure to comply 
with such a superimposed condition, will 
certainly amount to punishment attráct- 
ing the provisions of Article 311 and the 
order of Government ïs liable to be set 
aside. -` Й : E 

Industrial and Labour law : ° 

Ы z . 


In, Bank óf Madura Ltd. v. Industrial Tri- 
buzal, Madras®, it is held that if in tempo- 
rary, Situations additional staff are em- 
ployed they may be treated as temporary 


staff, but if the increase of work is feirly : 


perm?neat, іл that it is expected to çon- 
titue for quite a long time the need for 
appointment could be considered-only on 
a permanent basis and no apprentices 
could be appointed for such vacancies ; 
that where а bank resorted to the method 
of appointing apprentices with a view to 
‘get cheap labour.it amounts to unfair 
labour practice ; and, there could’ be no 
doubt that if an employer, with- the 
object of depriving an employee of his 
legitimate dues, appointed a persona in a 
permanent-post as an, apprentice and 
paid him less, it would amount to unfair 
labour: practice. Raruppannan v. Addi- 
tional Registrar of Trade Unions?, points out 
that simple as the definition of industry in 
gection 2 (j) of. the Industrial Disputes 
Act as meaning. “any business, trade, 
swidertaking, menufacture or calling of 
employers and includes any calling, ser- 
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' vice, employneent, handicráft,'or indus- 


“trial: occupation or avocation ‘of work- 
-men” may, at the first sight, appear, 


its scope has proved to be one of complex- 
ity in judicial thinking ; that divergence 
of Opinion on thét matter is morein the 
‘application of the definition rather than 
in the conception of industry as defined 
‘by the statute; that in the abstract, 
‘industry ° is capable of:a much wider 
significance or import than when it is 
‘related and confined to any business, 
trade, undertaking, mar ufacture or call- 
ing of employers as is done by the first 
pert of the definition in section 2 (j); 
“that the dominant element in the first 
part of the definition is the commercial 
character of productive activity resulting 
ii goods or service, distinct from one of a 
` professional nature ; that when the first 
part of the definition is. so' understood, 
thé inclusivé part having regard to its 
-intimate relatior ‘with thé first’ part ‘is 
also highlighted by the commercial cha- 
‘racter of the áctivity- involved in any 
calling, servicé, employment, handicraft 
-or industrial occupation or avocation of 
workmen, ; that ‘‘service’’? may not take 
within its scope under section 2 (j) the 
professional service of a lawyer or doctor, 
but whea a teacher or an engineer; or a 
lawyer or doctor exerts by himself, or in 
working for an employer produces or helps 
to produce goods or service of a commer- 
cial character as the motive ard end ofthe’ 
enterprise, then, it will be ‘different and 
‘will fall within the inclusive part of the 
definition; and, that the Madras Complex 
of the Council of Scientific and Industrial 
Research acd the Pasteur Institute of 
‘Southern: India, Coonoor, are not an 
“industry " eicher for purposes-of the 
Industrial Disputes Act or the Trade 
Unions. Act. Padmanabhan v. State of 
Tamil Nadu* holds that the Public Works 
Department is not ‘an “‘industry”’ in 
respect of its activities relating to ccn$- 
truction of Government buildings, such 
as hospitals, colleges, schools and Court 
buildings ; that the members of the Work 
‘Charged Establishment of the P.W.D. 
are Government servants and "Һе 
Government, as an employer was entitled 
to regulate their conditions of service. 
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: Burma] Shell Oil S. @ D.Co. v. Government 
- of Tamil Nadu, expresses the view that 
having regard to the object of the Indus- 
. trial Disputes Act of preventing industrial 
‘unrest and of providirg for a mode of 
settlement cf industrial disputes and the 
wide language coutained.in section 10 (1) 
‚ of ‘the Act, a.managemert company сап. 
alsa raise an industrial dispute which тау: 
‘properly form the subject-matter ` of ‘a 
reference under section 10 (1) ; that sec- 
‘tion 12 does not suggest that conciliation 
-should be sought only by the workmen 
-and not by the management; and that 
:the compary also may approach the 
Conciliation Offcer under sectior 12 (1} 
‘if there is a disagreement between the 
І management and the worknienron certain 
. vital matters which are likely to affect 
industrial peace and to create industrial 
unrest, and also, {ог а: reference urder 
.Section 10 (1): if conciliation fails. 
' Dhanalakskmi Mills (P.) Lid. v.. Bala- 
- krishnan?, states that the fact that the 
Enquiry, Officer attested the evidence. ot 
the witnesses ina domestic:dispute is not 
` opposed to the principles of natural jus- 
tice and’ the enquiry does not become 
biased on that account ; and that sectior 
211 (a) of the Industrial. Disputes Act is 
only- prospective in character. Workmen- 
Saroja Mills (P.) Lid. v. Presiding Officer®. 
"decides that where їп a settlement be- 
- tween -the'management and, the workers 
- of à mill under section 12. (3) there was а 
clause rélating to lay off of the badlr 
workers made permanent їп the spinning 
:department of the mill and: a dispute 
‘arose’ between the workmen and the 
-maragement.as to how many "workers 
were to be laid off under the clause.and. 
the Labour Court on a referénce made ta 
it passed the impugned order, such order 
is competent having regard to the essen- 
tial policy of the Act which is to inaintaizx 
industrial harmony and that it was there- 
‘fore necessary fo» the Labour Court tc 
decide the manner in which the workmer 
‘absorbed wider the settlement had to be 
‘laid off along with the other permanen- 
workmen and in so doing it had decidec 
only the real dispute between the parties: 
"Krishnaswami Reddiar v. Presiding Officer. 
n Е 4 hint e uz 
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Labonr Gourt*, points out that no mechi? 
nery for computing the: allowances of a 
-workman in terms of money has been 
specifica Шу provided for and section 15 of 
the Payment'of Wages Act cannet be 
invoked for the purpose since its scope is 
confined to deductions or delay'in the 
“payment of wages ; that such a computa- 
tión is competent only under section 33-G 
(2) of the Industrial Disputes Act ; that 
amy incidental question which may ‘be 
brought within the scope of section 33-C 
(2) will have'to be inherently related to 
the problem of computation,.but status is 
not one such question just as a defence of 
: dismissal or retrenchment, which, when 
disputed, could not be decided under that 
section ; and that they are questions to 
be decided: by raising industrial disputes 
under section 10 (1) of the Industrial 
Disputes Act. 


In Rejarathinam Chettiar v. Regional Director, 
E.S.13, it is held, that where on three 
days of inspection of a flour mill it was 
found that there were. 14 workmen and 
5eclerks in the mill and including the 
proprietor there were 20'persons working 
the employer was not to be counted. in 
order to determine whether the premises 
‚was a factory or not where the employer 
was not shown to be receiving any wages 
„оп any day during the relevant period 
and that if the employer was left out from ` 
counting, then only 19 persons were found 
working on the relevant dates and there- 
fore the premises would not come within ' 
the definition of a ‘factory’ in the Bae 
yers State Insurance Act. 


Contracts and ancillary laws’ $ 


In Bansilal Fomra v. Thadava Co-operative 
Agricultural and Industrial Society Ltd.3, it is 
pointed out that generally all contracts 
are to be interpreted literally, without 
any interpolation i» its text.; but there 
are myriad circumstances prompting such 
an interpretation, unless the language is 
scrupulously plain, to read into, the con- 
tract a term which was predominantly 
in the minds of the patties when they 
formed the contract; that such intention’ 
‘can be gathered from ‘the surrounding 
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circumstances, the conditions. under which... 
the cortract, was entered into, the com: . 


pelling,deits which the law will make in 
them for the geieral good and welfate.of 
the community, etc.; that if, such:an’ 
irresiftible intention: which -was аё. the- 
back of the minds of the parties could. be 
gathered by a reasonable, probe into ће: 
attendant circumstances. governing the., 
situation įn.a given case, then Courts can - 
imply а term їл the contract without 
tinkering with it; that.the doctrine of 
frustration takes within its fold not.only 
cases of physical or literal impossibility,.- 
but.also circumstances which make it 
impossible and illegal on the part of, one : 
of the contracting parties to perform the; 
contract in terms, agreed upon; that if, - 
in a given case, there is acceptable. 
material to show that the events super- , 
vening after the formation of the contract 
have shaken the very rootof ^it апі 
ihe foundation. of the- .contracts' 
having been shaken it would be impracti- 
cable to accept performarice of the con- 
tract by а 1easonable and prudent parson, 
then only, Courts will excuse the perfor- 
mance ; that thé’ conclusion "must be 
arrived at by sitting in the arm-chair of 
prudence ‘and. practical wisdom, ‘and 
a priori ‘and. theoretical considerations 
-ought not to weigh while deciditig whe- 
ther a contract has become frustrated or: 
not i and the décision should be the dic- ` 
tate of common. sensé, practical wisdom 
and normal commercialexperience. Hari- 
gopal Agarwal v. State,Bank of India’, lays 
down that section 140 of the Оолїтасі. 
Act applies where a guarantor has paid 
the whole or part of the liability which is 
guaranteed, atid in that case, the guaran- 
tor pro tanto will be subrogated to the 
position of the creditor, and as subrogee, 
he will be entitled to.all the rights which 
the creditor had against the ‘principal 
debtor, in other nis the section enables 
him to enforce the securities in his own 
right ; that section 141. applies to a differ- 
ent situation and. , is designed to protect 
the guarantor against the.acts of the. 
creditor losing or without the consent of 
the surety or gmarantor parting with the 
' security; and that while section 140 relates 
to «nfqrcemer t of liability under the 
security available to the-creditor, section 
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141 deals with the protection of.a guaran- . 
tor and reductio-. of his liabilityin propar-. 
tion to the security lost or parted with by . 
the creditor without the. guarantor's 
consent.- Srinivasa . Naidu y: :Javarama 
Reddiar Firm! decides that a seller of goods 
isentitled to the aware of interest or the 
price of the gcods-sold provided: there. 
was no contract to the contrary as; be- 
tween himself end the buyer; that this 
liability of a buyer to suffer interest.is a 
statutory liability under section 61 (2) of 
the Sale of Gocds Act ; and, that.in the 
absence of à contract to the contrary, the 
provisions of the Interest Act would, come: 
to the rescue of the creditór, whereby he. 
could claim interest at 6% per annum on 
the net debt due, provided -he -makes a 
demand for the purpose. | =, = ~ 


In Madiammial v:.Chandrakantha®, it is held 
that ‘where a doctiment constitutes а 
record showing the division of assets of a 
dissolved firm, section 22 of the Partner- 
ship Act àpplies and the document does 
not require registration ; avd where such 
record had been admitted in evidence; it 
is not open at the appellate stage to con- 
tend that it isinadmissible in evidence for 
want of stamp evén. if it required any, 
stamp. Métiupalayam Industrial. Roadways 
v. Rowther & Co.4, states that the “© agree- 
ment to thé contrary " contemplated by 
section 42 of the Partnership Act may Бе, 
oral and need not-be in writing; that the 
arrangement need not be express but may 
be implied from the conduct of the sur- 
viving partners in carrying out the part- 
nership activities; and the conduct of the 
surviving partners may suggest that there 
should have been an agreement that the 
death of a partner will not result in the 
dissolution of the firm. © 7-1 ^ - ^ - 


Tn Somayya v. Chinniah Konar*, itis pointed 
out that section 11 of the "Negotiable 
Instruments Act lays down that if à pro- 
missory note is draw} upon any person 
resident in India it shall be deemed. to be 
an inland instrament; and that where the 
note showed that both the parties belong- 
ed to India and temporarily weie in 
Singapore the instrument would be one 
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drawn upon a person resident in India 
and temporarily in Singapore and isan 
inlaud instrument. Kari Gowder v. Chinna- 
thambi Chettiar! makes it clear that though 


section 118 of the Negotiable Instruments 


Act says that util the contrary is proved, 
inter alia thé presumption that every 
negotiable instrument was made or drawa 
for consideration shall be drawn, such a 
presumption may sometimes be displaced 
by certain -acceptable materials placed 
by the maker of the note under circum- 
itances-shifting thé burden of. proof from 
:he maker to the payee; that the presump- 
ion under section 118 is: only a prima 
facie presumption and if the maker of the 
aote satisfies the conscience of the Court 
hat at ‘no’ time- consideration, passed 
inder the negotiable instrument and.that 
16 -executed it in circumstances -which, 
are not far from truth, then the ordinary 
resumption- that consideration is to be 
oresumed will not arise ; and the maker 
эў a note or the defendant in.an action on 
i promissory ‘note may also rély ‘upon 
rircumstantial evidence which, if com- 
selling, would shift the burden again to 
he. payee. ог plaintiff to establish ` the 
xistence of consideration or at least its 
wobability. -Ramaswanti Chettiar v. Sri 


Devi Talkies*, holds that the presumption. 


tidersection 118'shifts the burden of proof 
n-the sense that the birdenof establishing 
ı case: shifts to the defendant, that the 
lefendant may adduce direct evidence to 


wove that the promissory note was not: 
uppOrted by consideration and‘ if- he 


idduces acceptable evidence, the burden 
igain shifts to the plaintiff and so; on; 
indthat the burden is therefore ambula- 
югу... 7707 mum EE 


Га Mangalam Pillai v. Appavoo Udayar®, it 


s held that in cases where the parties 
oOntemplate to reconvey the property 
Jurchased and.such an agreement, of 
*conveyance.is contemporaneovs with 
he primary sale ofthe property and there 
з а Stipulation in the agreement tO re- 
Onvey that certain things have to Бе 
ierformed within a certain time end in 
.ccordance with certain stipulations, then 
uch covenants including the stipulation 
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as to time have to be respected to the last 
letter; that equity will not interfere and 
extend its arm of sympathy by varying or 
modifying the express stipulations, condi- 
tions and covenants of such a con tract of 
reconveyance ; and in such cases equity 
arrays itself with common law in a suit 


forspecific performanceand enforces such - . 


agreement in accordance with its tenor 
and’ strict conditions. : Sama è Iyer v. 
Appachi Gounderi, lays down‘that even in 


the case of a private sale until the execu- 
tion of the sale deed by the vendor the | 


purchaser does not derive any title to the 
property; thatin a specific performance 
suit until the sale deed is executed by the 
Court onthefailure of the defendant to do 
so the plaintiff docs not derive any title 
to the suit property ; and that the sale 
by the Court has to be: treated on the 
‘Same footing as a sale by an individual 
partyas the Court executes the sale deed 
only on behalfofthe party. Alagammal v. 
Rajagopala Sercai?, expresses the view that 
under the’ Explanation to section 16 (с); 
Specific Relief Act,where 2 contract invol- 


. ves the payment of money, it is.not essen- 
tial for the plaintiff toactually tender to - 


the defendant or to. deposit in Coürt the 
money. except when so directed by ‘the 


Court and that it will suffice if he avers ` 


-performancé of, or readiness and willing- 
ness to perform the contract according to 
its true construction. Ramaswamy Gounder 
v. Venkatachalam?, decides that where a 
plaintiff Баа filed.a suit for specific per- 
formance making false allegations, the 
falsity of the case directlyimpinged_on the 
essential ingredients and elements neces- 
sary for claiming the relief and the falsity 
of the case put forward by the plaintiff 
disentitled him from obtaining the discre- 
tionary relief of specific performance of 
agreement. Appa Rao v. Balasubramania 
Graman 4, makes it clear that specific per- 
formance of an agréement to sell immo- 
vable property is not invariably ‘ordered 
as a matter Of right.; that the relief is 
discretionary and, the: fliscretion being а 


judicial one, it has їо е exercised neither 


arbitrarily nor unreasonably, but accord- 


[То be continued] . 
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ing to law and теазол.; that specific per- 
formance of an agreement cannot be 
enforced against a party thereto. if the 
consideration to be received **is so grossly 
inadequate with reference to thestate of 
things existing at the date of the contract 
as to be either by itself or coupled with 
other circumstances evidence of fraud or 
of undue advantage taken bythe plain- 
tiff; that the first element involves a 
question Of degree and that when) the 
inadequacy .is unconscionable or is so 
patently unjust that it savours by itself 
of fraud or amounts to that when it is 
takea along with the other existing cir- 
cumstances, it will help a defence. 


Property law, land tenures and related 
legislatton.—ln ^ Chief Controlling Revenue 
Authority v. Fagadambal', it is pointed 
out that the term “ property” in section 
5 of the Transfer of Property Act, includes 
property in future ; that a person with 
vested, interest is the owner of the pro- 
perty, along with the limited owner, who 
will also’ be ап owner however limited 
her rights may ‘be as between -those two 
persons ; that partition is possible be- 
tween two co-owners who may not have 


absolute or equal rights ; and that though . 


section 5 relates to trarisfer inter vivos of 
property, including’ future interest ‘by 
conveyance, it is equally applicable to 
wills also.” Kesaaa Gounder v. Rajan®, 
makes it clear that from time immemo- 
rial the owner of property has a vested 
right inhered in him to deal with it in 
accordance with his discretion ; that 
equally salient and ‘time-honoured is the 
rule against perpetuity which is based on 
public policy which necessarily had to 
make.certain dentson the exercise of such 
absolute power in case it is sought to be 
abused ; that the fundamental princi- 
ples engrained in the rule against per- 
petuity are that attempts to tie down the 
property and prevent the same írom 
normal circulation are allsaid to be con- 
trivances which are void ; that perpetuity 
is odious in law, destructive to the 
common wealth, and an impediment to 
commerce, by preventing the wholesome 
‘circulation of property ; that it is in this 
context £liat public policy enters into the 
f 
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picture; and discountenances in equity, 
such dispositions the result.of which is 
to take away from the owner the power 
to alienate property or . empower the 
owner to create future unknown interests; 
and that restraints on aljenations.and the 
rule against remoteness béing , well-knit 
as between each other ought not to be 
encouraged by Courts of law. Velu; 
swami Thevar v. Ganesa Thevar!; holds 
that a contract of transfer would subsist 
so long as the transferee had not.rescinded 
the contract ; and that where there was 
an erroneous.representation that a person 
was authorised to transfer. certain 
immovable property and. such person 
proposed to transfer it to the plaintiff for 
consideration, the transfer shall, at the 
option of the transferee, operate on any 
interest which the transferor. later on 
acquired at any time during which. the 
transfer subsisted., Kathaperumal Рај v. 
Murugesam Pillai? , expresses the view that 
though ordinarily the act of leasing of 
agricultural lands might; be an. act of 
management of the property and thé 
title to the property continued with the 
defendant, in a suit for -specific perfor 
mance, until -a sale ‘déed had been 
obtained by the plaintiff in that suit in 
pursuance. of a decree obtained by him, 
having regard to the fact that certain 
rights in agricultural lands had been 
conferred on tenants by the Tamil Nadu 
Cultivating Tenants Protection ‘Act, а, 
lease in such a case would. be affected by 
the doctrine of lis pendens under section 
52 of the Transfer of Property Act. 
Karubpa Thevar v. Ganapathi Gounder®,, 
states that where jntention to, defeat or 
delay creditors on the part of the trans: 
feror in conveying property is established, 
the burden of proving that, the transferee, 
did not share the intention of. the transs 
feror to defeat the creditors by effecting. 
the transfer, ijs upon the transferee and, 
not upon the person attacking the alienas. 
tion as having been made with intent to. 
delay and defeat the creditors ; and where 
a decision has been rendered throwing 
the burden wrongly. on a party, merely, 
on that.besis, the -appellate Court, iw 
second appeal has jurisdiction to go into 
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the matter and consider the evidence in 
the case. ‘Sz: Francis Xaviers Church v. 
Varalakshmi Ammal!, points -out that a 
defence under séction 53-A involves a 
question of fact and consequently, the 
party wishing to set’ up such a defence 
ought to-lay the requisite toundation 
for it in his pleadings as well as in his 
evidence ; and a defence under that 
section cannot be allowed to be raised 
for the first time in second appeal. 
Ramaswami -Gounder v. ' Pattabhiraman 
Qhettiar? states that the doctrine of part- 
performance cannot be availed of in the 
absence of a registered instrument соп 
ferring specific leasehold right merely on 
the ground of the tenant having perform- 
ed his part of the contract. Jvagammal v. 
Krishnaswami Мауи, holds that the right 
of a mortgagor in property usufructuarily 
mortgaged by him is tangible immovable 
property within the-ambit of section 54, 
paragraph (3) and that in case of oral 
sale of the equity of redemption of a 
usufructuary mortgage to the mortgagee, 
no delivery of possession as contemplated 
"by section 54 is necessary when the usu- 
fructuary mortgagee is already in posses- 
sion of the property. Kari Gowder v. 
Chinnathambi Chettiar’, makes it clear that 
in a mortgage by deposit of title -deeds 
the requirements to he necessarily com- 
plied. with are delivery of title deeds 
relating to immovable property in one 
of the specified towns and . intent to 
create security thereon ; that the two 
factors:áct conjunctively and cannot be 
dissociated, under апу circumstances 
whatsoever ; that delivery means actual 
and not constructive delivery or construc- 
tive deposit ; that an equitable mortgage 
or mortgage ‘hy deposit of title deeds 
consists of a transaction and a bargain, the 
former revealing the borrowing and the 
latte? showing that there was 2 deposit of 
title deeds within the jurisdiction of a 
prescribed town wish intent to create secu- 
rity; that if both the transaction and the 
bargain are telescoped one with the other 
and they appear to be integrated, then 
oral evidence is admissible to prove 
both ; that if the bargain is reduced to 
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writing, the question often arises whether 
such writing is the sole repository-of the 
evidence of the bargain or if it is merely 
a memorandum or record of the past or 
earlier transaction which brings out the 
intention of the borrower.to creaté an 
equitable mortgage over immovable pro- 
perties in connection with which alone 
the title deeds had been delivered or 
deposited ; that as no oral proofof writ- 
ing is possible and is indeed eschewed 
by thé provisions of the Evidence Act: 
the true legal effect of the writing has to 
be understood; that if, at the time of the 
borrowing, the title deeds are deposited 
or handed over with no more incidents 
attached to it, but with intent to create 
г mortgage thereon, then, the presump- 
tion arises that the-parties intended so 
and a mortgage has been created in 
accordance with section 58 (2) ; that if 
the writing between the parties on its 
true understanding and in the light oí the 
surrounding circumstances is evidence 
of a past transaction then that writing 
does ‘not create a mortgage by itself; 
that what is needed is that the writing on 
the face of it and on a rational and nor- 
mal interpretation of it should show that 
it'was under that writing that the mort- 
gage was created’; in other words, the 
writing should have an operational effect 
but should not be purely evidential in 
scope. Ponniah Thevar v. Nallayyan Perumal 
Pillai},lays down that section 76 (а) will 
not apply to a tenancy created by a limit- 
ed owner and that where the right 
claimed by the tenant is a specific right. 
pursuant to a particular statutory provi- 
sion, the question of applying the princi- 
ple of section 76 (а) by analogy does not 
arise. Krishnasary Nadar у. Subbayya 
Pillai®, makes it clear that a lease is not a 
mere contract, but is a transfer of an 
interest in land and creates a right in 
rem; that the lessee need not be in. posses- 
sion when he executed the lease and as 
lessee he can recover possession from a 
trespasser; and that if he is not a person 
who has a valid lease in his favour, the 
uestion of his capacity te recover posses- 
sion can be contested. Nazir Basha v.. 


` Turukkam Chatram Charities*, expresses the 
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‘view that section 106 recognises. only 
two kinds of tenancies, (i) yearly tenancy; 
and (i) monthly tenancy; that there 
are cases which do not come within the 
ambjt of section 106 and they.are govern- 
ed by the terms of the contract of tenancy; 
that it is only in cases where there is no 
contract.as to notice that the provisions 
of section 106 would be applicable, but 
where there is a contract as to giving 
or waiving notice the parties are governed 
by the terms. of the contract; that where 
the contract was that the tenant should 
surrender the property whenever required 
the provisions as to notice in section 106 
cannot apply te it ; and that notice to 
quitisonly one of themodesin which a 
tenancy .could be determined. Suku- 
maran Nair'v. Neelakantan Nair!, decides 
that a notice of determination of tenancy 
under section 106 is not necessary for 
taking action under the Tamil ‘Nadu 
Buildings (Lease and Rent Control) 
Act ; that the Madras Act and the Act 
of Parliament are mutually independent ; 
and that а: landlord -proceeding ûnder 
the Madras Act is not required to-invoke 
any of ‘the relevant provisions of the 
Transfer of Property Act to,enter into’ 
the portals of the statutory authorities 
functioning under the. Act for relief. 
Gnanamuthu.v. Most Rev. Justin Diraviam?, 
points out that section 106 of the ‘Transfer 
of Property Act requires every notice 
to be in writing: signed. by or on behalf 
of the person giving it and either he 
sent by post to the party or be tendered 
or delivered personally to such party or 
to one of his family or.servants at his 
residence, or if such tender. or delivery is 
not practicable affixed to a conspicuous 
part of.it; that the. section makes it 
clear that the notice reaching the party 
must contain the signature of. the person 
giving. the notice or his agent ; and that 
in the case of a telegraphic notice though 
as it was tendered at.the office the tele- 
gram.must hàve contained the signature 
of the. party giving’ it or his agent where 
the copy received. by the. tenant did not 
contain the signature and was only type- 
. written the notice suffers from infirmity 
and is not valid. А. M. Mehta v.. Hindus- 
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tan Photo Pilms Manufacturing Co.*, makes 


it clear that once an option to.renew а 
lease is exercised by the lessor or lessee a 
valid lease.as such does not come into 
existence. unless a registered document 
as such is executed if the renewed lease 
in. question. satisfies the requirements of 
section 107 of the Transfer cf Property 
Act ; that the option canferred either on 
the lessee.or on the lessor is: more or less 
in the nature of pre-emption and neither 
the confermennt of such option, itself 
nor the exercise «thereof, automatically 
or. of its own force, brings.into existence 
a new lease irrespective of other statutory 
provisions regarding the form. procedure 
or the modalities by. which alone sucha 
lease can be. brought into, existence; 
that once a renewed. lease comes within 
the scope of section 107 such a lease 
can-be: made only by a registered instru- 
ment ; that it is a new lease that comes 
into existence as a result of the exercise 
of-the option Юг renewal and that too by 
the bilateral acts of the parties and conse- 
quently the new lease is made. within the 
scope of the expression occurring in 
séction ‘107 and. therefore jt has to be 
made only by a registered instrument: 
Ramachandran v. Lakshminarayanaswami?, de- 
cides that under section 116 of the Trans- 
fer of Property Act, in the absence of an 
agreement to the contrary, in respect of 
a tenant holding over, a lease is renewed 
from year to yeaz orfrom month to'month 
according to the purpose for which. the 
property is leased as specified in section 
106 ; that where the purpose is manu- 
facture, as per' section 116 read with 
section 106 six months’ notice is neces- 
sary’; and. the presumption that arises 
by reserving а monthly rent that the 
tenancy was from month to month has 
no relevance, when section .116 .applies, 
Rajasekharan v. Elumalai :Goundan?; states 
that the Estates Land Act; is designed to 
protect agriculturists and not others i 
that in order to be entitled to a patta in 
respect of a ryoti land, the land. must be 
held for the purpose of agriculture and if 
the land was never cultivated it would 
not be .ryoti land; that the Madras 
B e 
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Estates (Abolition ` and Conversion into 
Ryotwari) Act. has not provided any 
machinery for deciding a dispute between 
rival claimants for ryotwari patta under 
section 11 of that Act and any.decisión 
6f the statutory authority on this aspect 
has no finality so as to bár the jurisdic- 
йод of Courts ; that any decision under 
section 11 will not be binding on a civil 
Court and similarly any decision under 
the provisions of section 18 or 19 of the 
Act with réference to grant of patta to 
buildings or vacant lands cannot. also 
have a finality beyond the scope of éxa- 
mination of a civil Curt; and. the 
finality under section 64-C. ‘of the Aboli- 
tion Act is only for the purpose of the 
Act.. Shukur v. Sundara Mudaliar!, how- 
ever, expresses the view that. patta having 
been granted to a person under the pro- 
visions of Madras Act XXVI of 1948, 
for the suit lands and other properties it 
is not open to the civil Court to examine 
whether such ‘person had по, title 10, the 
suit lands and was not entitled to the 
grant of ryotwari patta. 


In Qhandrasekharan v. Kunju Vanniar®, it ів 
held ‘that the position of a usufriictuary 
mortgagee who’ grants а’ lease is ‘not 
different ftom that of å lesséé who sublets 
because in either case the tenancy results 
from a valid agreement dnd after its 
termination . the tenant continuing in 
possession becomes entitled to the statu- 
tory protection under the Tamil’ Nadu 
Cultivating Tenants Protection Act, and, 
the tenant under a usufructuary mortgagee 
is entitled after redemption of the mort- 
gage tc claim the protection granted 
under the Tamil Nadu Cultivating Ten- 
ants Act as against the sthortgagor. 
Kamakshi Ammal v. Pappathi*, decides that 
the word “outstanding ” -in section 3:cf° 
the Cultivating. Tenants, Protection 
Amendment’ Act ;of 1972 means that if 
‘the tenant had already paid in full or in 
part the rent payable, he had no right to 
seek the recovery of it from, the landlord : 
that it is only such part of the’ rent which 
remained ,as arrears or which was out- 
standing on the notified. daté that was 
wiped out under the henefigjal legisla. 
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tion ; arid rent deposited in Court pur" 
suant to orders of Court, on the tenant 
preferring a second appeal against the 
decree for arrears of rent which had been 
granted by the lower appellate Gourt 
could not he said to be arrears of rent cr 
an outstanding rent; and that it had 
lost the impress cf rent because of the 
peculiar situation when the money came 
to Court pursuant to orders Óf Court: 
Sornathayammal v. Veerana Thevar?, lays 
down that the benefit under section 4 (5) 
of the Tamil Nadu Cultivating Tenants 
Arrears of Rent (Relief) Act of 1972 of 
being restored to possession is availeble 
to persons who have heen dispossessed 
except under section 3 (4) of Act XXV of 
1955. -Muriandi v. Rajangam lyer?, states 
that section 16-A of the Tamil Nadu 
Agricultural Lands Record of Tenancy 
Rights Act of 1969 ‘admits of no doubt 
that the civil Court has no jurisdiction to 
decide any matter’ which the Record 
Officer, District Collector, or other officer 
or aythority empowered under the Act 
should determine ; that the Court is also 
forbidden from granting injunction in - 
respect of any action taken or to be taken 
by such officer or other authority in 
pursuance of any power conferred hy or 
under the Act; thatthe Act indicates 
and provides for the remedy to correct 
the record by following the procedure 
laid down ; and that until the contrary is 
proved or a new entry is lawfully substi- 
tuted therefor, the entry shall he presumed 
to be correct. Ardhanareeswarad Gounder v. 
‘Tahsildar®, expresses the view that the 
term ‘land revenue’ has heen defined 
‘under the Explanation to section 115 (1) - 
of the Madras Panchayat Act XXXV of 
1958, tc include water cess for purposes 
of sections 115 and 116 of that Act ; 
that under section 115 the levy is only 
on land, but the measure of tax is based 
on the land revenue.payable on it ; that 
so long as the power to'tax is there the 
legislature is entitled,to _adopt any-mea- 
sure; to effectuate the levy óf tax ; that 
even assuming thát water cess is not 
land tex, it is still a revenue due on the 
land and, therefore it has to he taken as 
land revenue ; that itis open to the legis- 
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lature to give a special definition of land 
revenue for the purpose of determining 
the tax leviable on land: under section. 
115 (1); and that. the Explanation to 
section 115 a ‘is not unconstitutional 
and is valid. AES боба 

Insolvency "E d Ko gue а е аң 
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In Karmagam v. Japan. Chettiar? | it. is 
pointed out that: expression of.inabilitv by 
the debtor to pay his debts cannot: lightly 
be disregarded. by Courts-on a - priori 
considerations ; that the proviso to: secs 
tion 24 (1) (2), of the Provincial ,Insol- 
vency Act: creating a bar against any 
further evidence. in .case there ‘are. prima, 
facie grounds to believe that the debtor is 
unable to pay his debts is significant ¢ 
that the statement of the debtor that he 
was not able to pay, the, decree debt-is 
sufficient prima facie proof that he ‘wants 
to be adjudicated on that ground ;'arid 
that the Act does not enable the Court to; 
dismiss: such application . On 4 prior 
‘grounds. Velumani v., Angappa Mudaliar*; 
holds that the interest of one creditor has 
no impact on.the interest of another credis 
tor so far, as. insolvency is concerned ; 
that their interests are distinct and sepa- 
rate ;.and that.any person who makes an 
application to the Court for, decision or 
any. person who is. brought: before, the, 
Court to submit to a decision is, ifthe 
. decision goes against him, - thereby a 
‘í person- agerieved " by the. decision 
Bherumal 
lays down' that under. section - “56. of 
the Presidency Towns Insolvency Act, any, 
transfer, when’ made by a person unable 
to pay his debts as they become due is 
with a view of giving the ‘transferee a 
preference over the. other creditors ; 
that such transfer, if such personis 
adjudged insolvent on a petition presen- 
ted within three .months.after the date 
of such transfer will be deemed fraudu- 
.lent and, void 25 against the ‘official 
` assignee; and thatifthe facts fall within 
the compass’ of- the section, no discus- 
sion or speculation is called, for to find 
- whether the transfer ‘is a fraudulent 
trapsfer, void in its efiect. - n 
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Hindu law and related legislation : : 


in Selvaraj v. Rodhaktisina Pillai}, dt is 
pointed out that it is not every sporadic 
or ‘unimpressive contribution by.a mem- 
ber of the joint family, may be the father, 
that would make the resultant activity 
a joint family ` activity; the contribution 
of labour, service or money .l опе 
member of the joint family to the other 
should be so, conspicuous and impressive 
that-on a prima facie exdmination of 
such material, а reasonable and pru- 
dent, person should gain the. impression 
that. the members were ,so' .associated 
with the commor: object of exploiting 
а. commercial activity :to the 'adyantage 
ofthe joint family as a whole and in 
general; in the absence of such essentia) 
features it is hazardous to infer that such 
unisoned activity between. the members 
would’. be equatable. to the,,activity. of 
members of à Hindu, joint family result- 
ing in the. properties acquired , by such 
common.. exertions joint family proper- 
ties; there ‘is no. presumption . that. a 
business conducted by .a ; member of 
the joint family i is a joint family business; 
оп the other hand, the prestimption’ {s 
to the contrarv; the fact of; ‘the -business 
started by one:of the members. being of 
the same nature as;the business carried 
on ру his ancestors will not .by itselj 
be a sufficient discharge of the burden 
of proof on the part'of the person alleg- 
ing: that such business is ancéstral busi- 
ness; thatthe doctrine: of; blending of 
self-acquired property with joint. family 
property has to, be carefully’ applied 
with reference to the facts of each’ case; 
no: doubt, whén members of a, joint 
family"by their joint labour- or. in. their 
joint business acquired propérty, in the 
absence.of a clear indication of a con» 
trary intention, such .property: would 
be:dwned by-them as joiht family pro- 
péfty'and their male «issue would neces- 


‘sarily acquire a right- by birth in such 


property, but the essential sine gua’ non 
is the absence of a’ contrary. intention; 
and if there is satisfactory evidence of 
an intentiórv on the part. of the acquirer 
of such property to treat it as: his. own 
but not &s joint family property, the 
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presumption ' which ordinarily’ arises 
according to Hindu law that such 
property. would be regarded as joint 
family property will not arise. Райи- 
swami Padayachi v. Mullaiammal!,: makes 
it. clear that the properties purchased 
by one or other of the mempbers of a 
coparcenary or joint family when the 
family is joint, cannot, as.a matter of 
course, be 'freated as joint family, pro- 
perty; the coparcener who challenges 
such title inthe member апд pleads 
that they should also be brought into 
the hotchpot ought to establish by 
cogent and’ m*ture evidence thai there 
was enough surplus. income, which was 
ayailable in the joint family and which 
positively could be the foundation ‘for 
such acquisitions; in all cases definité 
proof is required that the, further purs 
chase in the names of joint family 
members ought to have been made and 
could’ not have’ been made otherwise 
than ‘from thé surplus income of the 
family; for a greater reason the rule is 
made Strict in the case’ of -properties 
in thé name of female members; and 
the fact'that'a female’ member in а 
joint family has properties in her own 
name would пої necessarily lead to the 
conclusion that the origin of such pro- 


perties should: be traced to the joint 


family ór to the income from the-joint 
family, inasmuch аз the stridhanam 
property of a female and possession of 
property by'her have been recognised 
from ancient times. P. Lakshmanaier ve 
"Krishnamachary*, decides that when once 
any of the members of ‘the joint family, 
for instance, a son, unequivocally 
informs his father of his unambiguous 
‘desire’ to-sever his connection’ with -thè 
joint family and so disrupts the joint 
family status, then the manager, though 
the father; cannot assume the ‘garb 
of. managership and deal with the joint 
family assets in his own right and айе» 
nate them or ‘gift them. away to others 
including the kith and kin of the family. 
Thirumalaisiwami Goundar v, Parvathi 
Аттай, lays down that in a case-where 
the propositus leaves : only female 
members, - 'Since. such female. members 
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share’ the’ properties only as tenants-in- 
common, each cannot project a right 
in herself and deal with the ‘others’ 
shares.’ Sridharan v. Murthi Brothers, 
expresses the view'that in a Hindu jeint 
family, which is a non-trading family, 
it is left to the option of the father- 
manager, on partial partition: of ‘the 
family to formulate schemes in, the 
matter Of acquisition «of property by 
lawful means and,if, in the course of 
wishful ‘thinking, the; father-manager 
deparis from the usual avocation of the 
family and ‘'starts a пем, business as 
an entreprenéur, that by itself cannot 
be characterjsed-as ап activity of. the 
father which is ‘not, contemplated . ‘in 
the personal law or is against it; that 
if such business is ex facie a speculative 
one: or one which” no ‘reasonable or 
prudent person would ,characterise às 
a business undertaken in ‘the interests 
of the other members of the. family, 
then,. things might be different, ‘but on 
the only ground tliat the new business 
hàs been’ started’ by the: ‘father-manager | 


гав °а` commercial activity thought, of 


by him and for the purpose of pruden- 
tially conducting it for the benefit and 
welfare of his childern and other copar- 
ceners of the family by itself would riot: 
raise апу, presumption that the debts 
contracted! in the course of the working 
of such a commercial activity are by 
themselves 'avyavakarika* debts; that the 


term A ortae d means "n thé 
“normal course”; апд that: “avya- 
Vaharika’, ther efore, should ‘give ‘an 


impression’ to a normial' person that an 
abnormal ‘activity was. thought of Љу 
the: father-monager or indulged by him. 
S. V. Gopalakrishnan v. Venugopal?, points 
out that antecedent debts have special: 
significance; it is therefore essential 
that in such connection where alienatiéns 
are made'to. ‘pay antecedent débts reci- 
ted in a registered and old document 
as existing debts of the family; the minor . 
should ‘be-in a position to bring home 
to the Court that there was no occasion 
for the father-manager eor any: other 
manager of the joint family to ‘involve - 
himself in Suc, CI решш; ‘that 
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for this purpose he must, he in- a -posi- 
tion to prove what would be the income 
„~ from the joint, family - properties ‘апд 
that after meeting the generality of 
expenscs. connected „with the family 
there could, have “been available 
surplus the existence of whiçh cannot 
prompt reasonable persons: to borrow, 
unnecessarjly or to mortgage unneces- 
sarily tke family ` properties so as to 
ultimately burden them; that the mere 
ipse dixit of the plaintiff as soon as he 
‘becomes .a major basing his informa- 
tion on hearsay and gathering some 
witnesscs who would parrot-like repeat 
what he wants them to say would not 


improve the position; that it would be 


a practical impossibility for the alienees 
who are brought to -the, facts advert- 
ed to by the minor-challenging-copar- 
cener to prove that the consideration 
which passed under one or other aliena- 
tion made. by the father-manager 
was rightfully or properly utilised by 
their, vendors; that it would be 
unreasonable to expect such ; metieulous 
. proof of appropriation and treatment 
of such consideration nearly 15 or. 20 
years from the date of such alienation;, 
and that the challenges made Бу the 
minor in the matter of alienation or 
borrowings made by the elders includ- 
ing their father cannot. lightly be. 
accepted by Courts unless the. facts- in 
each of the cases satisfy the norms laid 
down by the various decisions. Bharat 
Trading (International). Ltd. у. Nachiar 
Ammal’, holds that the statutory right 
to succeed under the proviso..to; section 
6 of the Hindu Succession Act. creates, 
as it were, ац independent proprietary 


- right in each of the statutory, heirs -in 


the property of. the deceased “member; 
that. even though the quandom joint 
family may he continued for the purpose 
of orthodox Hindu.law.and there is a 
manager or kartha in charge of. the 
affairs of such joint family, yet such a 
manager or karth& cannot, by reason, of. 
his peculiar -position as such manager 
contract debts,or create obligations so 
.as to bind the female members of the 
family specified as-heirs in the proviso 
to the "section. or. the male. heirs men- 
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tioned therein as a matter of course; 
that such female. members or- male 
members classified therein obtain such 
a Statutory privilege, benefit or right 
by reason of a fiction created under the 
Act;.that there may be cases where the 
female members as above or the male 
members might have, either expressly 
Or by necessary implication, partici- 
pated.in or involved. themselves in the 
affairs of the joint family or im thc con~ 
tinuance of the joint family busircss or 
activity; that such female members or 
heirs mentioned in the proviso . might 
аз obligors or parties.to.a particular 
contract. or. bargain voluntarily bind 
themselves, to become liable along with, 
the manager or kartha;, that.all this is 
a matter of proof and-it does not auto- 
matically follow that since there is.a 
kartha and there is a joint family busi- 
ness, the heirs who inherit the share of 
the deceased member of the coparcenary 
under:the Act are, coparceners and are 
to be made automatically. liable for all 


‘the debts incurred by such’ Kartha or 


manager; that the classified heirs suc- 
ceed by reason of the statutory privi- 
lege under the proviso; to. section 6 and 
the property cannot be dealt with 
without reference.to them by the kartha. 
of the family on the fact. that he is cons 
tinuing the joint family business for the 
benefit of the: members of the joint 
family; that in order to..make them 
liable there must be proof of the con- 


‘nection or nexus. between the debt 


and the activity of the classified . heir; 
and that if the female heirs or the 
other heirs as mentioned in the proviso 
to section 6 by reason of -their conduct 
give a.reasonable man the impression 
that they allowed the kartha to borrow, 
that they prompted the creditors to give, 
on their assurances, and on their being 
joint promisors or obligors, then, they; 
cannot. escape.  .liability. Кезарт 
Gounder v. Rajan’, states that among, 
Hindus, there is no marked distinction 
between a religious and a ‘charitable 
endowment; that the dichotomy, if 
at all, is of modern origin tempered by 
modern western. jurisprudence; that in. 
a given ease, whether the purpose of, 
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the grant is religious or charitable is‘a 
matter to be decided upon in accordance 
with Hindu notions; that in the case’ of 
a public religious endowment, a con- 
‘erment of benefit to thé public із fore- 
seeable but in а private Hindu religious 
endowment, ‘the bounty is intended. to 
serve the kith апа kin of the author of 
the trust. through: the medium ‘of 2n: 
accepted Hindu religious éndowment; 
that in Hindu law religious ' and chari- 
:able endowments: are not ‘confined to 
завез of public “utility , or! henéfit;/but, 
rover also acquisition of religious merit;- 
that the halo which’ percéiváhly envi- 
sages both types/of éndowments is^ thaf 
the. purpose would be one 'ordained: Бу! 
Shastras and 'Hindu' téneis:* that ‘to! 
ascertain : whether а: ‘particular | ‘disposi~ 
ноп: іѕ a public trust or Hot it is:néces- 
sary to-'ascertain' whether the -purpdsé 
of the .trust is: for -the advancement of- 
-eligion, knowlédge, coiinierce, health, 
safety and’ other ‘objects - beneficial - to 
mankind; that in deciding а, case оп a: 
projected ` ` hypothesis, '- ‘Courts + invari+ 
ably bear-in mind'the customs, habits, 
zraditions, ` the” force “of: personal law, 
the sacredness ‘of: an object which 15! 
aniformly considered ‘as "seueralile by: 
the community. ЧО which the' donor 
belongs and süch-other like considera - 
dons; that every such hequest should 
have the support of. history," backiríg 
of ‘custom! or‘ the prop of'established 
usage; and ‘that otherwise it would hot 
easily be accepted by Courts as a public- 
zeligious or: charitable’ trust ‘or even 
as а private; religious endowment - in: 
Hindu law..:Afythili Raman v. Captain' 
К. T: Ватапі, lays down' that though 
section 24:of' the Hindu Marriage. Act. 
does not Specifically: say "that an appli~ 
catión under the section' has to be dis- 
posed of prior to the’ main petition for. 
judicial separation under section: 10: 
béing-taken up for trial, a perusal оі 
ihe section‘ shows that the” application 
under section 24 is intended to Бе dis: 
posed of in the first instance; that it is 
со be disposed ' of during the pendency 


of, the ‘main petition; that the‘ object: 
of the ‘section is to provide necessary 


funds to the needy spouse: to*prosecute 
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the proceedings as well as‘to maintain 
himself or- herself during the pendency 
of the proceedings; and .there is no 
room for the Court not passing any 
orders on.the application and : relega- 
ting the same to Qe ‘taken up with'the 
main ‘petition itself... Chinnaperimal 
Naicker v. Mariyayee Аттаћ, lays down 
that where. there is delay in applying 
for restitution of conjugal rights by a 
wife, the Gourt- must: be satisfied: that 
the delay Бай been substantially explains 
ed: © or ‘was otherwise justified; that 
while dealing .with the question one 
should not be oblivious of the back: 
ground of Hindu ‘society ‘апа. the 
instinct of reluctance amongst women 
to come їо. the Gourt and seek redress 
of their grievances against the husband; 
that if the- delay ris- ‘intentional’ Arid 
amounts: to” acquiescence,’ assistance 
should be ше straightway;' that if 
it is delay'of optimism by reason ‘of 
the aggrieved party. hoping very- often 
on a slender: basis that things ' can: be 
patchéd ‘up ‘and ‘ therefore: avoiding 
pushing matters to- an ‘issue, the delay 
should not .lead to the non-suiting of 
the. party who after -prolonged opti: 
mism.is disillusióned and goes to seek 
the assistance of the Court; that it' may 
be:delay-of apathy especially on the part 
of: women, who generally speaking, are 
more helpless than men'in.the corres- 
ponding' class, and allow things to 
drift without grasping the legal- conse- 
quences dnd -after isome -years suddenly 
realise .the -precariousness 'ОЁ the pósi- 
tion and'thén stir about so as'to do some» 
thing; - theh, - there ‘is delay! caused by 
difficulty in gathering ‘sufficient funds 
for theexpenses of initiating and con- 
tinuing. the proceedings; that the Court 
should. be guided to some extent’ by-the 
humanitarian‘principle and‘ also rémem- 
ber that delay even when it raises a pres 
sumption. of acquiescence ‘is open to 
explanation “which -should Бе: given 
serious consideration; "that-the modern 
trend is to exercise a libéral discretion 
in cases where relief would have been 
refused on the ground of unnecessary . 
delay; and that. where. the con ens 
tion5- that Љу: reason of delay if filing 
[To be continued] 
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the petition the petitioner should have 
been, refused the relief under section 
23 (d), had not been raised іп the 
lower Court she cannot be non-suited. 
Ranganatha Gounder у. Kuppuswami Naidu}, 
holds that while the father is alive he 


alone is the natural guardian of the. 


children and the mother could not he 
the natural guardian; that, if at all, 
the mother could be termed as a de 
Jacto guardian if it is established that 
the minor children were living with 
her; that even then she has no compe- 
tency under section 11 of the Hindu 
Minority and Guardianship Act to deal 
with the immovable properties of the 
minors and any alienation effected by 
her is wholly void; that section 11 
abrogates the power of the de facto 
guardian. to deal with any property of 
a minor, whether it is an undivided 
interest in a joint family property or 
not; and therefore, the incompetency 
of a de facto guardian to deal with -a 
minor's property extends to all the pro- 
perties of a minor without any exception. 
Bharat Trading (International) Lid. v. 
Nachiar Ammal?, states that the estate 
which devolved on the classified heirs 
under the proviso to section..6 of the 
Hindu Succession Act is one. which is 
carved Out of joint family property, and 
is the independent and separate pro- 


perty of such heirs who share it per 


capita and as tenants in common. 
Subbu Naidu v. Rajammal? declares that 
where at the time the lands were given 
to a widow she had no pre-existing right 
to a share in her husband's properties, 
the subsequent grant could not have 
the effect of conferring on her a right 
which was non-existent; the grant was 
only for a limited purpose and for a 
limited time and would automatically 
cease when the time ran out; and a 
limited grant in lieu of maintenance 
would be nothing more than a restricted 
estate as contemplated in section 14 
(2) of the Hindu Succession Act. 
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Law of evidence 5 


In Joint Commercial . Tax . Officer v. 
Purushotham Ruzgta', it is held that 
there js nothing in the Evidence Act 
which inhibits user of illegally seized 
documents; nor is the power of the 
Court or the authority under the law 
to summon and make use of the docu- 
ments restricted to documents: which 
have been seized lawfully. Selva Raj v. 
Radhakrishna Ва, recognises’ that 
admissions in an unregistered release 
deed are evidence to prove the same and 
particularly to establish that some of 
the properties covered by it are self- 
acquisitions of one of the executants of 
the same. Doraiswamy Gounder v. 
Parayammal?, lays down that uriless it 
is not possible for the Government 
expert to examine the genuineness or 
otherwise of the endorsement on an 
original document without taking it 
from the custody of the Court, it would 
not be desirable to allow the document 
to be handled by him outside the Court 
and that in the circumstances of, a 
particular case it may Бе: desirable to 
have the endorsements examined. by 
the Government expert but he will do 
it in the presence of a Court official and 
if necessary he may be permitted to take 
photographic -copies of the document. 


Jayarama lyer v. Ramanatha Iyer’, decides 


that where a document, though a copy 
of the orjginal, had been signed -by 
every one of the partners and had been 
handed over to €ach One of them to be 
kept as a document evidencing the 
agreement for dissolution it can be held 
to be a counterpart coming, under 
section 62 of the Evidence Act and as 
such the same can he admitted in 
evidence. Ponnuswamy Nadar v. Narayanan 
Nadar, points out that section 101 of 
the Evidence Act provides that any 
one who desires а Gourt to give judg- 
ment as to any legal right or liability 
dependent on the existence ‘of facts 
which he asserts must prove that the 
facts exist; the evidence adduced in 
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cases of this character should stand the 
test of scrutiny and satisfy. the tests; 
in other*words where a person claims 
against the tenor of a decd the evidence 
must be reliable and acceptable impel- 
ling the Court to take a view contrary 
to the recitals inthe impugned: docu- 
ment. ae 


Law of limitation $ 


In Goodman & Co. v. Thirunavukarasut. 
it is held that the saving ‘provision o- 
the Limitation Act of 1963 makes i- 
‘clear that all French ‘enactment: 
relating to limitation which were in force 
in the Union Territory of Pondicherry 
at the time the Limitation Act, 1963 
came into force shall continue to be ir 
force with this difference, namely, tha- 
the period of limitation prescribed ir 
the local law must continue to -apply 
as if such periods were the periods pres- 
cribed by the schedule to the Indiar 
Limitation Act, 1963, and for the 
purpose of determining any peiiod о? 
limitation prescribed forany suit, appeal 
or application by any special or local 
law, the provisions contained in sections 
4 to 25 (inclusive) shall apply on condé 
tion that those provisions ‘are пої 
expressly excluded by- any special or 
local law as has been in force in th= 
Union Territory of“ Pondicherry. 
. Velraueli Weavers Co-operative Society v. 
‘Perumal, Naidu®, lays down that where 
in a suit for reinstatement and arrears 
of pay up to the date of suit and salary 
from the date of suit till reinstatemenz, 
the-termination of service was held. to 
be illegal and reinstatement was ordered, 
but the plaintiff was directed to file a 
fresh sujt for future salary, in the second 
‘suit for arrears of future salary the plair- 
tiff is entitled. to the benefits of section 
14 of the Limitation Act and no portion 
‘of the claim is, barred by limitation 
“because he was bona fide prosecuting 
his claim in a previous proceeding. 
Ramanathapuram Market Committee =. 
E. 1, Corporation. Ltd.9, holds that by tke 
use of the phrase “with reasonabie 
diligence” in section 17 the legislature 
——— 8 

1. (1976) 2 M.L.J. 221. 

2. (1976) 1 M.L.J.13. 

8. (1976) 2 M°L.J. 214. 


A. THE MADRAE LAW JOURNAL 


[1977 


has given scope for the defendant to 


contend that the date of knowledge or 
discovery pleaded is not the sure date 
of such discovery of mistake or fraud; 
that if the plaintiff's allegation as ір the 
date of the knowledge of ‘the mistake 
is adopted апа’ accepted as a matter of 
course, then he would automatically 
be licensed to prejudice his adversary; 
and a fortiori in a case where the defer: 
dant challenges the allegation 1: іѕ for 
the plaintiff to establish that he could - 
not have discovered the mistake “with 
reasonable diligence" on a date earlier 
than that on which the plaintiff bases 
his cause of action. Ramalakshmi 
Атта]. v. Szeniya Pillai}, states . that 
Article 61 (b) applied to a case where 
the mortgagor: sued for possession ‘of 
property moztgaged which was after, 
wards transterred by the mortgagee 
ior valuable consideration and: where 
the plaintiff had not shown that he or 
his predecessor in title knew about the 
transfer by the’ mortgagee only within 
a period of twelve years before thesuit, | 
the suit is clearly barred by Article 
61 (b). Bhegavathy Pillai v.  Savari- 
muthu®, points out that Article 64 deals 
with suits based on possession and not 
on title; in such a case, the plaintiff, 
who while in possession had been dis. 


possessed, could file a suit within 12 


years from the date of dispossession; 
for the purpose of Article 64 there is 
no question of proving title; : Article 
65 relates to suits for possession based 
on title; in such a case the period of. 


‘limitation is 12 years from when the 


possession of the defendant became 
adverse to the plaintiff; if in a suit fall- 
ing under Article 65 the defendant 
wants to defeat the right of the plaintiff, 
he has to establish his adverse posses- 
‘sion for a period of 12 years, which 
has the effect of extinguishing the title 
of the owner by the operation Of section 
27; and if he fails toedo so the plaintiff 
cannot ‘be non-suited merely because 
he was not able to prove possession 
within 12 years, Rangdnatha Gounder. v. . 
Kuppuswami Naidu’, states that where 


е 
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an alienation is totally void, and 
recovery of possession of the.properties 
from the alienee and partition thereof 
is sought, the period of limitation is 
12 years. Mohammad Ibrahim w.. - S: 
Mohammad | Abbubakkar!, declares „that 
а co-owner cannot set up a title in him- 
self by being accidentally in possession 
of the property to the exclusion of others 
unless a specific case of ouster is pleaded 
and made out; and possession to be 
adverse-must be adequate in continuity, 
in publicity and in extent to show. that 
it is possession adverse to the competi- 
tor. Rajasekharan v. Elumalai Goundan?; 
decides that a person claiming. deriva- 
tive possession from an earlier. tres- 
passer could tack on the period. of 
adverse possession of the earlier tres- 
passer; and that a succession of tres- 
passers claiming through one ‘another 
(2.2., as heir, legatee, assignee, or other- 
wise) could, though? the possession of 
each of them had extended to less than 
12 years add and tack the. periods of 
their possession so as to defeat the right 
of the true owner. Madras State Иа 
Board v. Subramanyam®, holds that the 
Wakf Board was a ‘manager’ as con- 
templated in the third column of Article 
96 and can bring a Suit for recovery of 
possession of wakf property within the 
time limited by that Article. Venkata- 


ramanujam v. Parthasarathi*, points out’ 


that where long before 1949 when the 
plaintiff claimed that he was entitled 
to joint possession and management of 
certain trust properties the trustees in 
management had taken possession of 
the office to the exclusion of the plain- 
tiff virtually ousting him and been con- 
firmed in possession for well over the 
statutory period and the plaintiff. had 
not filed the suit within 12 years from the 
date when the defendant took posses- 
sion adversely to him, the suit will be 
barred by limitation under Article 107. 
Sivan Pillai v. Anbayyan®, makes it clear 
that Article 137 is a residuary Article 
not specifically dealing with-an appli- 
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cation for the passing of a final decree 
in a mortgage suit and it is by an inter- 
pretation of Courts ‘that this Article 
has been held- to apply to an application 


‘for the. passing: of a final decree; that 


the period. of limitation commences 
under the terms of the entry in the 
third column when the right to apply 
accrues, namely, in the case of an appli- 
cation for the passing of a final decree 
directing the sale of the hypotheca, from 


‘the date fixed for payment of‘the mort- 


gage amount in the preliminary decree, 
if within the time so fixed, the. defen: 
dant does not pay the amount; and that 
it is too late in the day for questioning 
the correctness of the view that section 
137:will-apply.to such an application. 


Civil Procedure Cod; : 


In .Kandaswamy Gounder v. ` Vannimuthu 
Gounderi, it is pointed out that the pro~ 
visions of the Civil Procedure Code are 
in all force applicable to the service of 
summons in: respect of parties before 
the Revenue Court. Abdul Jabbar v. 
Manonmani Pictures?, states that though 
it may be that the expression “legal 
representative".;includes апу. person 
who ‘intermecdlés with the estate of 
a deceased person, the intermeddling 
must involve the assumption of a repre- 
séntative capacity -in relation to an 
estate and ‘not in assertion of a claim 
of right adversely to thé estate of the 
deceased. Karuppammal у. Poosari!, 
states that by "jurisdiction" is meant 
the authority which a Court has to 
decide matters that. are litigated or to 
take cognizance of matters presented 
in a formal way for.its decision and 
that where a Court had purported, to 
decide a matter which was not in con~ 
troversy before it, it is a case of having 
acted wholly without jurisdiction and 
not a case merely of ап: erroneous exer- 
cise. . of. jurisdiction. ^ Mariarputham. 
Nadachi у. Georget, declares that- where, 
on allegation -of trespass, relief by way 
of demarcation of boundaries and егес-. 
tion of a boundary wall between two 
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Survey numbers and for damages was 
claimed, the ‘proper course would be 
to ask’ for declaration of title and posses- 
sion and the suit for demarcation of 
boundaries was not maintenable and 
section 9, Civil Procedure Code, cannot 
help. ` Thangam v. Shanmugham!, decides 
that where à contention in an execution 
pétition that.the decree in respect of 
certain temple properties was in the 
nature of: а preliminary decree only 
was negatived and theorder had become 
final, a plea in a subsequent execution 
petition for. recovery of possession of 
the properties that the concerned decree 
was only of à declaratory character and 
was not executable will not be open to 
the’ judgment-debtors since the: plea 
ought to have been raised earlier, and 
the principle of constructive res judicata 
will apply. Sri Pamban HRumaragurupará 
Swami Temple v. Subramanya Mudaliar?. 
points out that section 24 of the Civil 
Procedure Code, was wide enough to 
cónfer' powers upon the High Соцтї axid 
the District ‚Gourt for the purpose oí 
transferring a suit and the convenience 
of the parties concerned was one of’ the 
criteria for the purpose of transferring 
a suit. Ram Mohan v. Hasthuri?, jmakes 
it clear that the High Court sitzing for 
adinission is competent to transfer any 
suit or proceedings pending ` before 
any. Gourt subordinate to it; that there 
is.no question of transferring it speci- 
fically to the original side; that as soon 
as it is transferred to the High Court 
the case will be posted -automatically 
before the Judge sitting on the original 
side; and that the High Court has ample 
powers to transfer a pauper suit under 
section 24. ` Haridas ^ Girdkaridas v. 
Varadaraja Pillai*, holds that the express 
sion “the Court which passed the decree"? 
means under.section 37, Civil Procedure 
Gode, the Court of the first instance, 
but it is only for the purpose of the 
execution of the decree or order; there 
is nothing in section 9 (3) (a) of the 
Madras City Tenants Protection Act 
as amended to suggest that the expres- 
sion “the Court which passed the decree" 
(1976) 1 M.L.J. 355. t 
(1976) 2 M.L.J.209. 
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therein means the Court of first instance; 
and an order passed by the Supreme 
Court cannot be reviewed or reopen- 
ed by the High Court. Mohammad 
Ibrahim v. S. Mohammad  Abbubakkar', 
states that section 66, Civil Procedure 
Code is intended to put a stop to benami 
purchases at execution sales and has to 
be construed strictly; and. clause (1) of 
the section effectively makes the certi- 
fied purchaser the real purchaser and 
makes such a purchase conclusive evi- 
dence that the Court-auction-purchaser 
is a true owner and shall not be liable 
to be ousted on the ground that his pur- 
chase was made on behalf of another. 
Muthuswamy Gounder v. Raithamalai 
Gounder*, expresses the view that thc 
Court does not have inherent powers, 
apart from the Partition Act, to pass 
orders in respect of a partition suit. © 
Mangilal Gadiya v. Resarimat Sewak*, 
lays down that where the Court has 
failed to draft the decree in accordance 
with, Order 20, rule 15 of the Civil 
Procedure Code and Form 21 in Appen- 
dix D the mistake committed by the 
lower Court has to be rectified only 
under sections -151 and 152 of the 
Code. Sultan Beevi v. Uthumanummal?, 
declares that both in the interests of 
justice and to effectively adjudicate on 
the questions raised in the disputes 
between the parties and also-to avoid 
any possible future technical objections. 
the Court has ample jurisdiction and 
wide powers under Order l,rule 10 of 
the Gode, to order a petitioner to be 
transposed as party appellant in the 
appeal where he had been made a res- 
pondent while he was away from the 
country. . Linga Gounder у. Карра 
Gouder®, points out that where the cause 
of action in the earlier suit was trespass 
and the cause of action in the later suit 
was very different, the later suit is not 
hit by the provisions of Order 2, rule 2 
of the Code.  Anggmmal' v.  Muthu- 
pechiammal Meenal*, expresses the view 
that invocation of Order 6,rule 17 of 
——— ————— DM — 
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the Code, is possible only when the 
substance of the relief asked for in the 
original pleading is maintained, though 
in a different form it is sought to be’ 
corrected as to suit the convenience of 
the litigant; but where the amendment 
sought for by the plaintiff would alter 
the very foundation of the claim and 
the said amendment prima facie is dis- 
tinct, separate and independent of the 
original relief asked for, then, it would 
not come within the purview of amend- 
ment of the pleadings at all; on the 
other hand, it would be a substitution 
of a relief which is different and not 
asked for in the original plaint; where 
under the guise of an amendment a 
distinct and separate prayer is sought 
to be introduced in the pleading it 
would not be amendment at all, but it 
would be the setting up of a new cause 
not thought of and not even pleaded 
by the person concerned; and when a 
plaint is sought. to be amended and 
when the relief sought for appears on 
. the face of it to be an afterthought 
and totally disjunct from the prayer 
in the original plaint, then such an appli- 
cation for amendment of plaint ought 
not to be countenanced at all. Standard 
Fire Works Industries v. Polite Per Agencies’, 
points cut that where as a matter of 
abundant caution, the appellant (plain- 
tiff) filed an application in the appel- 
late Court seeking to add only the words 
*as damages" in the plaint paragraph 
dealing with its right to recover the 
amounts from the first respondent and 
in the paragraph dealing with the relief 
portion, and, barring the. addition of 
the two words, the amendment did not 
bring into existence a new cause of action 
nor set forth a new set of facts which 
will prejudice the respondents, it does 
not seek to introduce any new claim 
-based on a new set of facts but is only 
a clarification sought to be made on the 
very facts set out in the plaint and the 
amendment has, therefore to be allowed. 
Murthi Gounder v. Karuppanna — Gounder?, 
expresses the v]ew that where in a suit 
.for declaration of title to the suit pro- 
perty, after the trial had commenced 
and two witnesses had been. examined 
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the’ defendants filed an application 
under Order 8, rule 9, Givil Procedure 
Code, for leave to’ file an additional 
written statement raising a new case 
the refusal of the application is - justi- 
fied. Parthasarathi уэ: — Dharmalingám! , 
makes it clear that indemnity or contri- 
butionin Order 8-A, rule 1 of the Code, 
need not necessarily arise from’ а con- 
tractual liability; if on the facts, Justice 
or equity repuires a co-defendant to 
contribute to or indemnify the other 
defendants on récord then the Court 
would have jurisdiction 'to issue third 
party notice; the mere circumstance 
that such action is based on a negoti- 
able instrument would not make any 
difference; and it isnot improper to issue 
such third party notice in an action based 
on promissory notes. Mangilal Gadiya’ v. 
Resarimat Sewak* holds that Order 20,rule 
15 of the Code read with Form 21 of 
Appendix D to the Code makes Ìt clear 
that in.a suit for dissolution of partner- 
ship, the Court which drafts the decree 
must declare the shares also; {t is not 
necessary to declare the shares in the 
judgment; and when it is proved from 
the pleadings and the evidence that the 
arties have equal shares the decree 
as to he drafted by declaring the 
shares of the parties а150:` Chandrappa 
Govinda Mudali v. Govindaswami Mudeliar®, 
points out that a Court has no jurisdic: 
tion to sell a third person’s property; 
that it was not.necessary for the person 
affected to intervene in the execution 
proceedings leading to the Court-auction- 
sale and make a claim or take other 
proceedings under Order 21‘ of the 
Code; and that he could collaterally 
challenge the sale as а nullity. 
Athirubam v. Lahia Bi Ammal*, declares 
that at the ‘present time’ a salary of 
Rs. 350.even to a lower middle class 
family.could. not be said to be an атітас- 
tive one which .could' prompt a civil 
Court to issue a warrant of arrest in 
execution of 2 money decree if he failed 
to pay the same; and that this із а. case 
in which the equitable jurisdiction of 
the High Court should-be exercised and 
e ——— —HüÓÓ——P M 

1. (197691 M.L.J.340. 

2. (1976) 2 M.L.].430. 

3. (1976) 2 MLL.J. 365. 

4, (1976 1M.L.J.432. ° . 
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the order of arrest set aside giving amount title-holder is not 


direction to thé petitioner to pay the 
decree : amount in instalments. Abdul 
Jabbar v. Manonmani Pictures! states that, 
rule `49 of Order 21 of the Code applies 
only to an existing partnership and not 
to a dissolved one; and that when at 
the time execution is sought the firm 
is dissolved and is no longer in existence, 
the provisions of the Partnership Act 
for winding up its business in the way 
mentioned therein will apply -and 
Order 21, rule 49 (2) will have no 
application. Palamiappa! Maniyagar >v. 
Andiappa Maniyagar*, expresses the view 
that under Order 23, rule 3 of the Code 
the Court was bound to-see whether 
the allegation of the parties that the 
suit had. been adjusted wholly or. in 
part by any Јам agreement or compro- 
mise was true or not. Kamélammal : v. 
Shanmugkam?, makes it clear that all 
that Order 32,rule 2 (i) of the Code 
contemplates is a plaint being taken 
off the file on an application for, the 
said purpose being made by the defen: 
dant; that there is a distinction recog- 
nised between two classes of suits insti: 
tuted by a minor; one knowing that 
he was a minor and he was іпсојре+ 
tent to institute the suit without а next 
friend and yet filing a suit with a view 
to, deceive .the' Court: and the other 
filing a suit without knowing or realis- 
ing his minority, and in the former 
case the suit being dismissed ard in 
thé latter case the plaint being taken 
off the file; and that where the suit was 
not one instituted by the plaintiff with 
thé full knowledge that he was a minor 
and incompetent to institute it and 
thé suit was continued by him after 
attaining majority the. proceedings 
before the trial Court could be treated 
as if the plaint had been taken off the 
flle but subsequently represented- after 
the plaintiff attained majority and con- 
tinued thereafter, no question of.limi- 
tation having arisen. State Wakf Board v. 
Indian Bank Ltd.4, points out that in suits 
relating -to mortgages, so far as the 
mortgage security is concerned, a 'para- 





1. (1976) 2 M.L.J. 102. . 
2. (1976) 2 M.L.J.440 
3. (1976) 1 M.L.J. 217. 
4. (1976) 2 M.L°J. 314. 
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having any 
inferest nor has he any interest in the 
right of redemption which survives to 
the mortgagor in swch mortgage; that 
though the primary principle is that 
Such a paramount title-holder is neither 
a proper nor a necessary party to, the 
mortgage action, yet each case has to be 
decided on its merits to find out whether 
such a party should be impleaded. as a 
defendant in the mortgage suit -along 
with the mortgagor ; that in-order to 
avoid multiplicity of action and to secure 
quite a good marketable title over the 
property mortgaged and sought to be 
publicly sold the investigation: into the 
title of the hypotheca becomes reasonably 
necessary and it is in this context and 
perspectivé that the technique of proce- 
диге should be buttressed to some extent 
that justice may be done in cases where 


. Such' investigation of title comes up for 
„consideration though incidentally and 


that in certain circumstances the Court 
has discretion to allow the mortgagee to 
implead a person setting up a paramount 
title which activity is more for the benefit 
of the mortgagee who would very much 
desire that every conflict as to title may be 
finally settled before he could enforce 
his decree for sale if one is obtained “by 
him ultimately. Sivan Pillai v. Anbayyan!, 
declares that Order 34 of the Code itself 
expressly contemplates the passing of a 
final decree as the only method of їёг- 
minating a suit in which a preliminary 
decree had already been passed ; that 
under the rules of that Order the Court 
is bound to fix a date within the outer 
limit of 6 months for the mortgagor to 
pay the amount in question ; that the 
Court’s failure to do'so cannot mean that 
thetime begins to run from the date of the 
decree itself and that, if the Court failed 
to discharge its duty, the general principle 
is that no litigant should suffer as a conse- 
quence of the failure of the Court or the 
mistake committed by the Court. Rami- 
samy Moopanar v. Rathfammal?, states that 
where the suit is one for injunction based 
on possession the plaintiff need not prove 
title ; the question of title is not relevant. 
for the purpose of considering the eligi- 
bility for injunction prayed for'by the 





1. (1976) 1 M.L.J. 385. 
2. (1976) 2 M.L.J. 363. Е 
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plaintiff and the plaintiff is entitled to 
injunction on the basis of his possession. 
Ramaswamy Gounder v. 
holds that a question not raised in the 
memorandum of appeal, where it did 
not involve any consjderation of new 
facts but merely involved the application 
of settled principles of law to the facts 
already on record , can be allowed to be 
argued and the failure of the appellant 
to raise the point in the grounds of appeal 
will not debar him from raising the plea 
in the course of the hearing of the appeal 
particularly when the Court had given 
sufficient opportunity to the respondent 
to meet the point. In State of Tamil Nadu 
v. Kumaraswami?, the Supreme Court 
decides that where the Subordinate Judge 
submitted a finding that the respondent 
plaintiff had no title and no possession 
and the finding was brushed aside by the 


High Court without any reason, without - 


any appreciation of documents and with- 
out any appreciation of the contentions 
of the parties in a perfunctory judgment, 
it constituted a failure by the High Court 


a 


‚ 1. (1976) 1 M.L.J.243. 
2. (1976) 2 M.L.J. (S.C.) 11. 


Venkatachalam}, 


to exercise the duties of an appellate 
Court. Santhakumari v. Gurumurthy*, points 
Out that a remand should not be for a 
flimsy ground or without coming to 
the conclusion that the decree of the 
Court below has to be set aside or for 
allowing the pzrty to fill up the lacuna, 
if any, in evidence ; that if the appellate 
Court in the interests of justice after 
Setting aside the decree of the Court 
below wants that a remand has to be 
made it can do so ; that normally when 
the appellate Court can invoke the provi- 
sions under Order 41, rules 24 to 27 of the 
Civil Procedure Code to dispose of the 
matter by itself it is not expedient on the 
part of the Court to remand the matter in 
such circumstar.ces ; that invoking Order 
41, rules 24 to 27 is a subjective test of 
the Court dealing with the metter as 
such ; and that the main question xo be 
considered in a case filed against an order 
of remand is as to whether the interests 
of justice require such a remand. 


aie „зе 
1. (1976) 2 M.L.].432.' 


jus. “Paes лыр Gi LA eme AEE ES 








Yj ЕЎ .NOTES OF RECENT. GASES.” |. ZEN 


pem 








. 6 


Kailasam, GF. and | un ee E 
Balasubrahmanyan, Í... 
‚ Sengalaneer Pilliar. "Temple; 


Koránad, Mayuram.: 
 Masickkani Chettiar. 


255 October, 1976. ©. 
C.R.P. No. 2009 of 1978; 


Tamil ^ Nadu Buildings (Leasé and Rent 
Control) Аг (ХУШ of . 1960), 
section, 29— Government: Notification “exempt 
ing ` buildings owned by: Hindu, ‘Christian, 
Muslim charitable institutions —Proceedings jor 
eviction “pending—Rent'. Controller, whether 
has jurisdiction. to “Proceed. : eg 


The very concept of. éxemption occutring 
in section 29.0 the, Tamil Nadu Build- 
irigs (Lease and Rent Control) Act must 
exclude апу idea ‘of retrospective appli- 
cation. “То exempt" “means ‘to free 
from control.’ 1t follows that the act'of 
freeing ‘anything from. pre-control must 
necessarily begin to ‘operate only from here 
and mow.'lt isin this sense that the 


ment with thé’ power to grant exemption 
under'section 29. The section requires 
-an Overt act on the part of the executive 
to. render the provisions of thé Act ідарр= 
licable 'to the buildings“ coyered by thé 
notification. ` Ona plain reading of the 
language -ofséction 29 it must" be’ ‘held 
that the power to exenipt is éxercisdble 
only so as to have'effect from the nionient 
of its exercise. There are no words in 
the section to indicate that the exemption 
could -be notified by the Government 
with retrospective effect. The nature 


of the power conferred under section - 


29 is purely executive in character. ` 


Tw results flow therefrom. In the 
first place, the power, in its very nature, 
is exercisable only prospectively and if a 
notification is in terms issued with retros- 


legislature had invested the State Govern- E October, 1978," Al ый s si. : 


pective opération; p ; notifies tion, 
tó that extent, would be ultra vires section 


29.. In the second place, any notification 


‘issued under section, 29, if its: languagé 


is ` natural must be construed only as 
operating “prospectively, for‘ .only by 
such а, construction · can ‘thé: notifi- 
cation, be held 'to- be intra vires the 
enabling: provision of section :29; The 
language of the notification :саппо be 
read so as to give it retrospective 'efféct, 
since to do so would beto impute to the 
Government a; power t0 grant exemption 
with retrospective. force, ^ which ‘the 
Government does not possess on а true 
construction of section 29. 


r£ 
vets 


K. Chandramouli, lor Petitioner. . 


UJ 


V. Sridepan, for Respondent. 
R.S.. E 9 = | 
Ranajiasida Rao, F. 


- Dharmalinga. Thevar г v. 
у асыры Thevar, 





Petition шин 


oe GOM- 


QR: Р. Nos. 693: and 694. of 1974. 


Civil Proceiture Code (т f. 1908), section 
47—Execution of . decreo—Fudgment-debtor’s 
"bulls - attached —Surety bond : by decree 
holder and another for production ‘of: the bulls 

—Judgment-debtor. + paying suit: . amount 

Release of” bulls ‘asked for. by judgment-debtor 
"Court ordering release—Suit, by judgment 
ditior for: compensation for deprivation’. of the 
use of. the’ bulls after satfaction ' of decree 
Claim by , sure ty towards Seeding ` dep 
"Meinen, . cust Р 

. Y cis -< і 

As acts of ‘Court cannot c prejudice a liti- 
‘pant and:a$ without an act of Court;'the 
release of attached bulls: ‘cannot be ‘made 
and às thefe two events ruh concurrently 
equities’ have 4o be adjusted. The 
judgmenit-debior ‹ ‘can “ask, for ^ “compensa= 


Sra 


tion for the deprivation of hisright to use 
his own bulls only from the date of raising 
the attachment till the ; date when 
actually the bulls were handed over. 


As regards the claim for feeding charges 
by the surety,it is obvious that де person, 
and ‘much less, an animal сап live on air 
and water. -The bulls :ought to be fed. 
Even otherwise the Civil Rules of 
Practice: provide that in case -where 
livestock, is.attached and kept in -Gourt 
custody- it. is.. obligatory for the 
party. who keeps such livestock | to be, 
reimbursed, towards feeding: charges. The 
surety, kept the bulls for the period 
commencing from the date when the 
decree amount was actually paid and 
‘ending with the date when the bulls were 
actually handec over to the judgment- 
debtor." .Hence Һе, is entitled. tobe’ re- 
imbursed...- MAC DAD OF 
G. Jagadisa - Iyer, for Petitioner: 5397 
Ti liayumana Thevar, for- Responderit. Ж 
R.S. "s ‘Petition allowed. 
Kailasam, GF; and |: 50 59 
V. Balasubrakmanyan, J: LIENS „ чым Be 
' os, Sankaralinga Thevar v. 
eoo 3557; Thirumala Ammal. 
1si November, 1976. W.A. No. 411 of 1974. 
“Гай: ` Nady- Agricultural” Lands. Record 
‘of Ténancy Act ~(1969),- section. ` 16-A 
—Declaration . by civil’ , Court as) culti- 


eva S. i 


gating: -tenant--Appeal preferred and pending 


—Amendment ` coming 
‘civil ‘Court décree.; 


into force—Ef fect of 
Sale n 3. 25 


^a4Sy 4 


“On the date the Civil Court passed. its 


decree and judgment, section 16-A of the ` 


‘Tamil Nadu Agricultural Lands.-Re- 
сота .‹оѓ Tenancy ‘Act, Was noti force’ 
and jurisdiction. of. the Civil Court. was 
not barred, ‘The result wag that-there was 
-a valid -Gourt decree and judgment which 
could -be set aside, only- by. piocesses 


2 


R. G. Rajan and R. Subramaniam, tor 
Appellant. І 
K. Т. Paul Pandian and V. Muthu- 


фегитаї, for Respondent. 


RS. 500 o es Appeal allowed. 

V. Ramaswami, ў. | o 

` ^" Subbalakshmi Ammal b. 
Andiappa. Pillai. 

3rd Nouember, 1976. i en ce: 
S.A.. No..564 of 1974;. 

Hindu Succession Act (XXX of 1956), - section 
14 (1) ånd’ (2)—Compromise decree in a suit 
among members of the family—' S? the female 
member given life estate in... property-—Nature 
of estate given; — 4 i 
Ifa decree confersa righton any property, 
the source of title is -the decree itself and 
notany pre-existing right in the property, 
It makes no difference whethér in the 


suit a charge i$ claimed on thé-pro erty 
for the payment of maintenance. `. Tf the 


woman acquires the property. in lieu of 
maifitenance under an instrument or 
decree, slie acquires the right in the- pro- 
perty for, the first- time under it, and 


1 


_ therefoze,’ section 14 (2) of the Act will 


apply. If there is an instrumentrestricting 
the right whether-it bein lieu of mainte- 
папсе Or Otherwise as if the female. 
claimed, the | right. ‘under. the- docu- 
ment and- not. de hors the’ samé, . the 
terms will have to be given effèct to and 
section 14 (2): will apply to every one of 
such cases. The source. of title to the 
Property in the'instant case could Ье only 
On the basis of the compromise decree. 
І the decree does not say that the declara- 
tion as given in that document was as if she 


had any. right previously, there :could be ^ ` 


a 


no doubt-that she Had only alifeinterest . 
im that property. 4 =% o 05$, 


P. S. Ramachandrán, for Appellant; E 





s. Desikan; for Respondent, : ae 


known to law, When once the, Givil Court RS. oe XI Appeal ‘dismissed. 
passed its decree and judgment under у i К E x 
.the | sáme, Act, validly with jurisdiction 2 >; a 


it can be, set,aside only ; by: procedure 

known: to, law. Any, other Tribunal 
, constituted, by law cannot aet,in such a 
manner as to set aside. the judgment and 
- decree passed: by the civil Court, с: 


8 


Koshal, Ў. =- ^A Ea 
U .' '$&ubbaraima "Reddiar v. 
2 : State of Tamil Nadu. 
` Bt November, 1976. сз СС 
. W.P. No. 1758 of 1972. 
Tamil Nadu Village Officers (Classification; 
Control and Appeal) Rules (1970), Rule 6: (1) 
— Village Headman found guilty after enquiry 
—Suspenston for one year awarded by R.D.O 
— Suspension reduced: to three months‘ by 
District’ Revenue Officer—Notice by Govern- 
ment to petitioner to show cause why the 
punishment by R.D.O. should not:be restored— 
Written ‘representation by  petitioner—Order 
of Government rejecting representation andtestor- 
ing the order of R.D.O.—Validity—0O pportunity 
Jor oral representation not , given , —Nalural 
justice not violated—Certiorari- refused — 
Constitution of India (1950), Article 226. . 


In the absence of a specific direction in 
the proviso to Rule 6 (1) of the Tamil 
Nadu Village Officers Classification, Con- 
trol and Appeal Rules,,.1970 it was not: 
open,to the petitioner to insist on an.oral 
representation unless the could show-thgt. 
in the circumstances of the case an oppor- 
tunity to make merely.a written represen- 
tation would not be a reasonable oppor- 
tunity of putting forward’ his defence. - - 


An order-could be considered. prejudicial 
to the petitioner only if the position which 
he occupied immedjately before the 
presentation of his petition was altered 
to his disadvantage. An order merely 
rejecting the petition could not be con- 
sidered to be such an order. 


т 


By necessary implication the proviso to 
Rule 6 (1) takes away the right of the 
person concerned to an opportunity of 
being heard in support of the petition so 
long as the petition was merely rejected. 


Ramanujam, J. . E X 
dés ^04 Marimuthu Udayar 
u en ле m U. 
< Ramachandran. 

76, 2, : 
C. R.P. No. 1604 of 1976. 


Tamil . Nadu Indebted Agriculturist (Tempo- 
rary) Relief Act, 1975 (XV of 1976), sections 
2 (c) and 4—Debt does not include damages 
Sor breach of contrast. ` ` a 

Section 2 of the Tamil Nadu Indebted 
Agriculturist (Temporary) ‘Relief Act 
defines а débt as any sum of money which 
a person is liablé to pay under.a contract 
(express or implied) for consideration 
received... The: claim ^ for return of 
advance, or damages for -breach of a 
contract cannot be said to be money due 
under a contract entered into between the 
parties for ‘consideration received. A 
claim for damages cannot also be treated 
as а claim for money due under a con- 
tract. A claim for damages is based on 
à breach of coritract, not on the basis ofa 
contract. "Thérefore the, claim for: a 
return of the advance paid under an 
agreement of sale, as also for damages for 
breach, of contract' will not come within 
the, definition cf debt 'as defined under 
section 2 (e)ofthé Act. ` | 

T. : Somasundaram, ; and, „А. S: Venkata- 
chalamurthi, tor Petitioner. 


9th: November, 19 


T. S. Subramaniam, for Respondent. 
R.S. Petition dismissed. 


In other words, the Government was - 


given the power to dismissa petition under 
sub-rule (1) of rule 6 at any time after its 
presentation and without hearing the 
petitioner. That guch an order would 
contravene the said principle of naturai 
justice would not render the order illegal 
because the apptication of that principle 
was excluded by the rule. 


P. Veeraraghavan, for Petitioner. 
: SJ. Petition dismissed. 





Ramaprasada Rao, J. "M P 
<o OLI... Purushotham Chettiar v. 
i Parasumal Sowcar. 
19:5: November,-1976. b 

" Q.R.P. No. 553 of 1974. 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (3): (a) 
(i) —Landlord of-a particular building, ашу g 
right of residence in another bitilding—Petition 


for eviction in respect of building of which he. 


is theowner— Maintainability— ‘of his own? 
— Meaning of. ^ 7 2 0 
Tamil Nadu Buildings(Lease and ‘Rent Control) 
Act (XVIII of 1960), section 25 — Questions 
of fact decided by two, tribunals—Interference 
in revisional jurisdiction by District Judge 
not warranted. ` Re Page OM (б es 


The main purpose which section 10.(3) 
(a)(i) of the Tamil Nadu Buildings (Lease 
and Rent, Control) Act, seryes is that the 
landlord who is in occupation of a build- 
ing of his own ought not to unreasonakly 
seek for eviction of a tenant who is occu- 
pying another residential building of his. 
The interdict is based: оп . the highest 
principle.of equity and good ccnscience. 
But where a landlord is permissively in 
occupation. of, a; residential . building by 
reason of his obtaining a right in civil. 
proceeding as between himself апа other 
inembers ofhis family, such "a'riglit is not 


BO. 


$ 


an. equation of ownership as is’ unders 
stad in jurisprudence. » Ownership is a 
peculiar concept which highlights on the 
individuality of a person who owns it and 
his exclusive right.to deal with it under 
the law. A right of residence is a much 
smaller right, though it may be one of the 
elements of the. bundle of rights which 
constitute ownership. But it is certainly 
not ownérship. The right of residence 
which is available to a landlord: with 
reference-to a particular residential build- 
ing which is based оп certain doiéstic 
and internal arrangements between him- 
self and the other members of his family 
cannot.stand as а bar to his making an 
application for eviction of a tenant of his 
fram a building which he owns in that 
sense, the ownership of which indisputably 
rest$ in him. БСУ 


І nterference on questions. of fact decided 
by two lower tribuials is not warranted 
within ‘the periphery of the revisional 
jurisdiction available to the District 
Courts under section 25 of the Act XVI11 
of1960. . go, S ыл жиы 
M. Srinivasan, for-Petitioner. .: '- 

Narasimhalu, for ‘Respondent. "1 Сы 
R.S: fe^ — ^3 ex 


t 


Petition allowed,- 


31 
2 ЕСЕ : 
2 M georges А 
* > x * А 
à sgg 
t - 
i E у ae t 
a, 3? T. ' wg s 
E ʻe EO 
+ ui : 
"E | 
= B 
r 
at £x x be Жж W: A 
ri . Me a top s 
f tw f і 
» = vs x d 
ы did Me H : H 
P. +, 3 И ta 
2 PET Ta 
i tet A а 
' А 
b n P. 
‚ 
Я (ie 4 : 
i ©. ө: 
1 Qe sem, 
$^ " 
g è 1 
T ҮР, © a 
3 Тт 3a 
Р Г t oF te € + д 


Mülim;; ў: e. кк РЕ 
: -: Е, S. Ramanathan о. 
Local Board, State Bank. 

. ` ef India, Madras. 

977. x Do deeds 
“W.P. Мо. 3448 of 1976.- 


State Bank of India (Supervising Staff) 
Service Rules, rule 50 (2)—Grade 1 Officer 
—Lapses on the part of—Charge-sheet and 
show cause notice by Bank—Explanation of 
Officer—Request for personal hearing and a 
defence helper—Request turned down—Officer 
failed to participate in personal kearing— 
Order of reversion passed— Validity—Principles 
of natural: justice not violated—Constitution 
‘of India (1950), Article 226. 


The petitioner who was a Grade 1 Officer 
of the State Bank of India committed 
certain lapses and a charge-sheet wes 
issued and explanation called for by the 
Bank. The petitioner filed his explana- 
tion and also requested for a personel 
hearing and a defence helper to help him 
at the hearing. It appeared .that the 
petitioner admitted most of the charges 
and pleaded for a lenient attitude in the 
reply filed by him. In the meanwhile 
the General Manager who was one of the 
members of the local board wrote to the 
central office regarding the punishment. 
The petitioner’s request tor defence helper 
and to examine investigation records and 
examination of witnesses was denied. The 
petitioner did not participate in the 
personal hearing. Ultimately, the peti- 
tioner was reverted to Grade 11. The 
petitioner has challenged the order as 
violating the principles of natural justice 
and the consultation by the General 
Manager with the central office as 
amounting to an abdication of the judi- 
cial authority vested in the local board. 


5th January, 1 oth edu o i 


i rts 


Held, that inasmuch as the petitioner 
admitted most of the charges and only 
pleaded for a lenient attitude to be 
taken, the failure te examine the defence 
witnesses had not, in any way, caused 
prejudice and even there, the witnesses 
were sought to*be examined to let in 
evidence concerning extenuating circum- 
stantes.» Thus there was no violation of 
the principles of natural justice. The 
order of the local board was final. Only if 
the centtal office were to be the appellate © 
M—NR а 


: authority, something might be said in 


^ 


favour of the petitioner that the appellate 
authority had already been consulted. 
Thé punishing’ authority) had indepen- 
dently: come’ to the conclusion. It was 
sheer accident that the* punishment sug- 
gested ultimately came to: be. adopted. 
There was no abdication of judicial 
powers, i 
О. N-R. Rao, for Petitioner. ` 

King. and. Partridge, for Respondents. 


S.J. Petition dismissed. 


Ramanujam, F. — EE 
a к. S. Palaniswamy v. 
Ramaswami Gounder. 
5th January, 1977. 

- S.A. No. 1466 of 1976. 


Tamil Nadu Agricultural Lands Record 
of Tenancy Right Act (Хо? 1969), section 
16-A——Suit for ixjunction — Question whether 
the tenant was a cultivating tenant— Question 
incidental— Jurisdiction of civil Gourt to enter- 
tain suit. ` : : 
Though section 16-A of the Tamil 
Nadu Act X of 1969 excludes the juris- 
diction of the civil Court to determine a 
question which the authorities coristituted 
under that Act had to decide, the present 
Suit, which is опе for mere injunction, 
can be maintained in the civil Court. 
lt is true for the purpose of granting, the 
relief of injunction claimed in the suit, 
the Court has to incidentally go into the 
Кирил as to who is in. possession of 
the property and in what capacity. 


"Тре fact that the Court has to consider 


an incidental question for the purpose 
of granting the main relief claimed in 
the suit will not make the suit . incompe- 
tent in a civil Court.* UD 

V. Rainam, for Appellant. 

K. Venkataswami, for Ist Respondent. 


S.J. . Appeal dismissed. 


Mohan, 7. ЖУ g ox 
M/s, Diamond Metal Works v. 

The Regional Director, 

Employees State Insurance 

| ` - Gorporation, Madras-34. 
6th January, 1977. | | 
® : W.P.No, 3665 of 1976. 


Employees Siate Insurance Aci (XXXIV of 


1948), sections 45-A, 45-B—Foundry business 
—Originally ‘area not covered by the- Act— 


Subsequently „Act extended by Government 


aotification and the relevant area covered— 
show cause letter to petitioner for determina- 
ion of liability—Draft copy of order under 
ection 4544 enclosed—Proceedings for recovery 
nitiated by respondent—Validity-—Mand amus 
Ssued—Constitition of | India (1950), 
Article 226:-:-- = 

The petitioner had а foundry: at a locality 
iot originally covered, by the Employees 
tate Insurance Act, but subsequently 
„y a notification dated 1st April, 1975 

sublished in: thé. Gazette, the Act ‘was 

xtended to that area, "The petitioner 
eceived a letter from the respondent dated. 
9th Мау, 1976 to show cause “regarding 
he determination of liability under the 
Act and a draft copy of the order under, 
ection 45-A of the Act was also enclosed, 
Che petitioner sent detailed representa- 
ions. However, the respondent proceed- 
:d under the Revenue Recovery | Act 
o recover the amount mentioned in the 
etter, dated 19th. May, 1976. The 
»etitioner challenged the same on the 
‘rounds that the petitioner was not put 
nnoticeasto how and when the liability 
arose and thatthe letter dated 19th’ May, 
976 was only: a show cause’ notice- and 


he recovery proceedings were illegal ^ 


vithout a valid determination under sec- 
ion 45-A, si . "i 


leld: (ù Once thege ‘was a. notification 
lated lst April, 1975 under séction 1 (3) 
f the Act, the liability. of the pezitioner, 
rises. There was no need to communis 
ate with the petitioner. individually; 
ii) A mere reading of ће commurication, 
would- ` clearly reveal that the petitioner 
«as called upon to show саџѕе аѕ to why 
he assessment should not be made, 
there was no order in this case determin- 
ag the amounteof contributions, Only 


6 


if there was such an order, section 45-B 
could be invoked, Therefore, without a’ 
valid order, resort could not be had to 
the Revenue Recovery Act, 

S. Balathandapani, for Petitioner, 


Sj. ^ 1. ———..-: Petition allowed, 


Ramaprasada Rao and 
Ratnavel Pandian, FF. - 


M S. P. Meyyappa Chettiar v. 
$2. ОМ. Meyyappa Chettiar 


10th January; 1977. - 


Hn 


B. 


© * AS! No. 614 of 1970 and 
- А. No:-183 of 19714 


Hindu Lafo—Joint family—Property belonging 
to three brothers—Decree against one brother 
—Undivided one-third share brought to sale. 
—Stranger auction-purchaser’s suit for. parti- 
tion of the undivided one-third share—General 
suit for partition not filed—Suit whether 
maintainable. ` ЕЖЕ е 
A house. property belonged to .three 
brothers. By reason'ofa decree against 
one brother his undivided one-third share 
in the heüse was brought to sale and the, 
same was purchased in Court-auction by a 
stranger. Тһе auction-purchaser -filed a 
suit for partition of the undivided one- 
third share in that: property-and the 
other brothers were impleaded as defen- 
dants in the suit. The suit was resisted 
by one of the brothers on the ground that 
a suit for partial partition would not lie. 
The suit was decreed. - <= 


‘On appeal, Held, that thoügh ordinarily 
a suit for partial partition would not lie, 


there are exceptions .to that and the- 


purchaser of an undivided share: in a 


particular item of property can maintain: 


an action for partition of his share in the. 
property ранд by him. | "n 
(1952) 2 M.L.J. 308 i A.LR. 1953 Mad. 
16, (F.B.); (1910) 20 M.L.J. 743 І.К. 
34 Mad. 269; 7 LO. 559. (F.B.) 
followed. 

V. Srinivasan, for Appellant. 

R. Srinivasan, for First Respondent. 

R. Rajagopala Iyer and Т. В. Mani, for 
Respondents 2 and 3. 

D. Peter Francis and К. P. Sivasubramanian, 
for Respondents 4 and 5. 


R.S. Appeal allowed. 


` Mohan, J. 


7, 


‚ОҢ. Govindan о. 
The Commissioner, 
- Corporation of Madras. 


16% January, 1977; 
77 WAR. No. 1010 of 197€. 


Madras City Municipal Corporation Act 
(IP of 1919)— Tenant of building putting up 
Shed inside the * compound—Permission’ of 
Corporation not obtained—Show cause notice 
by Commissioner for. removal of shed—Day’s 
time given—Commissioner ordering on the 
Same day removal of shed—No. personal 
hearing given—Order is liable to be set aside. 


Lae d 


A-tenant of a house erected a shed inside 
the compound of the house. Ву a provi- 
sional order, dated 5th March, 1976, the 
Commissioner of the. City Corporation 
purporting to act under the provisions of 
the City Municipal Corporation Act 
informed the tenant that he should remove 
the shed which according to him was 
unauthorised. The Commissioner gave 
a. day’s time to show cause why the tenant 
should not. be proceeded against for 
having erected an unauthorised shed. 

- On the same day itself, the Commissioner 
passed the impugned order directing tbe 
removal of the shed and the final order 
was passed on 6th March, 1976. The 
tenant filed a writ petition for. queshing 
the Commissioners order. 


Held, that it was not so imminent that the 
unauthorised .shed should be removed 
within one day, unless there were, strong 
end compelling reasons to give such 
noticé.: The show cause notice issued 
in the instant case would have to be 
considered in its proper perspective and 
orders. passed їп accordance with law, 
and. before the final order was passed, 
the petitioner should be given a personal 
hearing. zc NM 
G. №. Lakshmanán, tor Petitioner, `` 
$. Palaniswamy, for Respondent rn 
S. Krishnamoorthy and К, Mahesh, for 
Respondents. |.. P i ` 
RSS. — 
its us ut e p 


Petition allowed. 


ES нье 


xamaprasada Rao and 
Vatnavel. Pandian, 37. 
; P. Thirumarayar v 
. Deity of Venugopala- 
kxishnaswami represented 
by tlie Poojari. 


(8th January, 1977... WES 
: +. A.S. No. 211 of 1972. 


Land Acquisition Act (1 of 1894), sections 30 
nd 31—Land, belonging to temple— Acquired 
4y Government—Right to compensation amount 
Dispute between hereditary archakas and 
rustees appointed by Hindu, Religious Endow- 
went Administration Depatimenf—Latter not 
serforming ** Samprokshanam’?—Claim of 
‘rustecs not tenable. | 


Three acres of land belonging то Venu- 
ropalakrishnaswamy temple-in Bongana- 
valli Village in Krishnagiri ‘Taluk of 
Oharmapuri District were acquired by 
he Government. There was a dispute 
'egarding the right to claim the compen- 
tation amount between the- hereditary 
irchakas of the temple on the one side 
ind the trustees appointed by the Hindu 
Religious Endowments Department 
уд the other. The District Judge who 
ieard the suit decided in favour of the 
iereditary archakas. On appeal 
о the High Court by the trustees, 
n dismissing the appeal, the Court 
‘eferred to the ‘‘recalcitrant and 
insatisfactory: conduct of the trustees 
ippointed by the Board ?* and held that if 
he trustees appointed by the Board had 
10t performed for quite a long time the 
© Samprokshanam ” or purificatory cere- 
nony of the temple neither they nor the 
Department could retort that the archakas 
lid not perform their service of archana. 
Che Commissioner of the Hindu Religious 
&ndowment Department was directed to 
ake note of the most unsatisfactory state 
M.affairs prevailing in the temple by not 
loing **Samprokshanem " for sevéral 
lecades. ат 


КА Shanmugam, for Appellant. 


4. Ramanathan and R. Vedantam, for Ress 
»ondents, ec 


2.8. ———— Дра dismissed. 


тай and ee 
Sethuraman, 33. ор ] 


. State о? Tamil Nadu 
Љу the Deputy Commercial 
Tax Officer Madras 
Division, Madras-l». 
Kannagi Engineering Works. 


1947 January, 1977.- Т.С, No. 161 of 1973. 


Tamil Nadu General Sales Tax Act (1 of 
1959), First Schedule, Entry 38—Sale_ of 
cycle rickshaws—Sale whether liable to be 
toxed at six per cent single point or at three 
per cent multipoint. s 


A turnover of Es. 30,632: was made by a 
dealez by the sale of cycle rickshaws. 
The State Government took the view 
that the sale was liable to be assessed at 
six per cent single point. The view 
taken by the Sales Tax Tribunal - 


was that cycle rickshaws could 
not be brought within the. scope 
of “cycle combination" occurring’ 


in Entry 38 of the First Schedule of the 
Tamil Nadu Sales Tax Act. Agreeing 
with the Tribunal the High Court held 
that the expression “ cycle combination °° 
occurring in the entry would go along 
with ‘Tandem cycle’? and the cycle 
rickshaw would not fall within the scope - 
of the entry ‘and dismissed the petition 
filed by the State holding that tex was 
leviable only at 3%. ; 


The Additional Government Pleader, for 

Petitioner. * 

R, Venkataraman, for Respondent. . 
Reference answered 


R.S. accordingly. 





V. Balasubrahmanyan, $. > | 
5 V. Ramaswami Naicu v. 
s | Syndicate Bank, 
7 ^ Coimbatore. 

12th January, 1977, A rn 
C.M.A. No. 433 of.1976. 


Civil Procédure Code (V of 1908), Ordei'21, 
rule 30—Execution of decrée—Personal decree 
for money «with charge over some -shares— 
Execution against: other "properties of judg- 
ment-debtor allowed by executing Gouri- 


Validity. © - 


| The respondent in the appeal obtained a 


decree for money along with a charge on 
some shares. The respondent had also 
attached -certain other properties of thé 
judgment-debtor in‘ the suit. In execu- 
tion of the decree, the respondent. pro- 
ceeded against other properties which 
were not charged under the decree arid 
this was allowed: by the executing Court. 
The judgment-debtor: contended that 
the decree-holder: should proceed first 
кн against the shares which were charg- 
ed. ; ias Ж 
Held: Thedecree in the instant сазе 
would seem to be only a personal 
decree for' money, and ' noiie-the-less 
so for its declaring a charge over the 


Shares. There is nothing at all in 


Order 21 -of the Code ` of СП 
Procedure, which prohibits or restricts 
the right of the decree-holder to proceed 
against any properties of the judgment- 
debtor in execution of the decree in this 
case, which is only a decree for money, 
both in form and in substance. | 


It is not necessary for the decreesholder 
to state any reason as to why he picks 
and chooses any particular property of 
the judgmerit-debtor as the object of his 
execution proceeding. So long es there 
is no restriction or prohibition under the 
law for éxecuting the personal decree for 
money, the decree-holder.is at perfect 
liberty, to seek theeaid of the executing 
Court for proceeding against any property 
of the judgment-debtor. : 


Redantham, for Appellants. - 

Kasthuri Rangan, for Respondent. 

S.J. | 
M—N ROG 


Appeal dismissed. 


S. Mohan, 3. А Ф , 
‘The Secretary and "Treasurer, 
‘State Bank. of India, Madras v. 
The Industrial Tribunal, 
DE: URN eu Madras. 
20th January, 1977. - 
РЕ W.P. No. 982 of 1974. 


-Constitution of India (1950), Article 226— 


Bank—Sastry award—Loan taken by employee 
Jor purchase of scooter— Scooter not purchased 
—Bank calling upon the employee to return the 
loan—-Non-compliance by employee—Charge- 
sheet issued and inquiry conducted—Stoppage 
of increment’ proposed—-Increinent stopped for 
one pear—Appeal to Appellate Authority 
rejected—Reference made to Industrial Tri- 
bunal—Tribunal holding stoppage of incre- 
ment not justified — Whether correct—Order of 
the Tribunal quached—Certiorari issued. 


An employee of the petitioner Bank took 
а loan from the Bank for purchasing a 
scooter. Ultimately he did not purchase 
the scooter. The petitioner called upon 
the employee to return the amount. 
This was not complied with. Therefore, 
а charge-sheet was issued and enquiry 
conducted. By his réport, dated Ist 
July, 1970 the enquiry officer held that 
the employee ‘was guilty of ‘the charge 
of non-utilisation of the loan taken for 
purchasing a scooter. “On these findings 
a punishment by'way of stoppage of 
increment was proposed ‘and by order, 
dated 16th September, 1970 stoppage of 
increment for one year was ordered and 
the increment which was due ‘on Ist 
April, 1970 was stopped. On appeal by 
the employee, the appellate authority 
dismissed the same and the order beceme 
final between the parties.. Notwith- 
standing this, a reference was made to the 
Industrial Tribunal and the Tribunal 
answered the reference in favour, of the 
employee by holding that the stoppage of 
increment was not justified . On.a peti- 
tion by the Bank tó quash the order of 
the Tribunal, 


Held; The quintessence ‘of the Sastry 
Award was, that increment should 
nct be denied to workers ‘since they 
were legitimately entitled to the 
same, buteit could be withheld on 
proved misconduct.- The interpreta- 
tion placed by the Tribunal məni- 
fested an error of law apparent og 


the face of the record. Once the 
employee was guilty of misconduct, as tc 
from what date the increment had to be 
withheld was. entirely within the dis- 
cretion of the management. About it 
the Sastry Award does not say 
anything at all. To characterise the 
order, dated. 16th September, 1970 as 
seeking to impose the withholding of 
increment retrospectively, was there- 
fore incorrect. The award of the. Tri- 
bunal was quashed. о" 


М. В. Narayanaswami, for Petitioner. 
К. S. Janakiraman, for 2nd Respondent. | 
S.J. Petition. allowed. 


A. D. Roshal, 3 n Ea 
T. E. Venkatachalam v. 
Chief Engineer, Tamil 
Nadu Electricity Board, 
a Madras-2. 
20% January, 1977. i | 
W.P. Nos. 2557 anc 
2558 of 1972. 


Constitution of India (1950), Article 226— 
Tamil Nadu Electricity. Board —Settlemen: 
between Workers? Federation. Board and anothez 
Union—Setilement stipulating for promotion 
of an employee in а lower cadre in а particular 
circle as Assistant within the same circle— 
Fetitioners promoted—Request by Union to the 
Board to enlarge the field of posting of Assistant: 
to other circles—Transfer of petitioners to 
another. circle—Petitioners members of Federa- 
tion and not ihe -Union—Certiorari -issued 


quasking order. 


The petitioners were members of the 
Tamil Nadu Electricity Workers’ Federa- 
tion which entered into a settlement witk 
the Tamil Nadu Electricity Board anc 
the’ Tamil Nadu Electricity  Boarc 
Accounts Subordinates Union stipulating 
that an employer holding a post lower 
than that of ап Assistant in a particular 
circle would be posted on promotion as 


Assistant within the same circle provide 


that a. post was available for him therein 
after his seniors had been accommodated. 
The two petitioners were promoted as 
Assistants on 24th of June,°1972. On 
14th September, 1972 they were trans- 
ferred to another circle by an order of 


10 


the Ghief Engineer of the Electricity 
Board. . lt was the case of the respon- 
dent that after the settlement had been 
arrived at, the Union requested the 
Board to enlarge the field of posting of 
the Assistant so that a Junior Assistant 
in one circle could be posted on promo- 
tion as Assistent to that circle or to any 
of two other circles. The petitioners 
challenged the order of tiansígr. by the 
respondent. . Ир 


Held: The plea of the respondent , was 
no answer to the petitioners’ case because : 
the petitioners were never members of 
the Union and the Union did not have 
any right to make a request which, 
when’ accepted by the Board, would 
amend the settlement so as to adversely 
affect the. interests of employees of 
the Board who were not members of 
the Union. As between.the Board and 
the Federation, the settlement - was 
fully binding ' in. its. original ‘form 
according to which the petitioners were 
not transferable to a circle other than 
the Оце in which they were working as 
Jtmior Assistants at the time of their 





` promotion -as Assistants. 
Raw and Reddy, for Petitioners. . 
Sd. SS  Bétitions allowed. 
С. Ramanujan, J. 


Mrs. Madhavi Patel v. 
. Mrs. Ramendra. 
2151 January, 1977. 
| С.М.А. No. 723 of 1976. 


Guardian and Words Act (VLI of 1890), 
section 47—Seven year old female child— 
Байет dead—Mother leaving child ander the 
care of her cousin and going to U.S.A.— 
Getting married there three times and currently 
living with fourth husband—Mother return- 
ing to India obtaining permission of fourth. 
husband to take the child to U.S.A.—Foster-. 
mother’s refusal to part with child—Foster- 
mather, whether entitled to custody of the 
child. : . ; 


Mrs. Ramendra Patel the respondent 
after the death of*her husband 
Mr. Ramendra Patel, came back to India‘ 
from Germany, left theirchild undeg tbe 
care of her cousin Mr. Hansdev Patel 
and Mrs. Madhavi who were living in 
Pondicherry asking them to bring up 


ü 


the child and left for tlie States., The 
child was living with the appellant 


and her husband and. developed consi- : 


derable love and affection towards 
them. The child.had no property of 
its own. The mother remarried ‘thrice 
within three years and. was currently 
living with her fourth husband. She 
came back to India and asked for the 
custody ,of her child.. The Foster- 
parents 0f the child refused to hand ove 
and filed a petition in the District Count 
Pondicherry for the custody: of ‘the 
child. The District Judge · dismissed 
the petition’ holding that the mother 


was the natural guardian.. ; 


On ‘appeal by the foster mother to the 
High Court, it was held that the interest 
. and welfare of the minor less than seven 
years old lay only in her remaining in 
the custody оё the.foster-mother whom 
the child treated as parent and -bétween. 
whom an attachment had devélopéd and 
that removing the child frcm them would 
prove а rudeshócktoher. It wasfurther 
held that the mother hdd remérried 
thrice within three years in America arid 
renounced two of her earlier marriages 
on the ground ofincompatibility of tem- 
perment and she had a child by her 
fourth husband. Also after reachirg thé 
Statesshe had notspenta pie for maintain- 
ing and educating the child though she 
had been earning enough as a clerk there 
jn a company. vx UU. Se un 


R. Krishnamurthy, D. Raju, S. Venkataraman 
and 5. Ramalingam, for Appellant. 


Respondent, 
R.S. 


É.. Sarvabhauman and К. Sampath, tor 


Appeal allowed, 


Tine nen 


V. Ramaswami, F. i . 

. c :: N. K. Venugopal Mandiri v. 
er em . Ponnáüswazai Mudaliar. 
25th Jantary; 1977. 

C ad S.A. No. 1446 of 1974. 
Indian Succession Act (XXXIX of 1925), 
section 372—300 оп promissory notes— 
Plaintiff assignee of  pronctes—Assignor’s 
legal respresentatives of the deceased- 
holder of pronotes—Succession certificate, if 
enables assignors to  "negoticie or transfer 
the debis. ya 


The suit was on; three promissory notes 
assigned in favour of the plaintiff by 
the legal representatives of the deceased- 
holder of the pronotes. The defendant 
contended that the succession certifi- 
cate granted -to the assignors of the 
plaintiff enabled them only to collec? 
the debts and it did not authorise them 
either to negotiate or transfer the debts, 


Held: Section 372 of the Indian Succession 
Act, which -dealt with -the’ application 
for succession certificate and the contents 
of the same, did not require that the 
application should specifically pray for 
authority to negotiate or - transfer the 
securities. The certificete in this cese 
granted by the Court was in the form 
prescribed in Schedule УП of the 
Indian Succession Act. If real eny 
restriction was intended oa the powers 
of the person to whom the certificate 
was granted, the relevant portions in 
the form should have been struck off 
but the bracketed portion in the certi- 


-ficate had not been struck off by the 


Court before it was granted. If there 
was no such restriction or limitation, 
the certificate should Бе’ deemed to 
have been given with authority to 
negotiate or transfer the securities. "The 
contention that the assignors had no 
authority to negotiate was, thercfore, 
not acceptable, . 


D. K. Srinivasagopalan, for Appellent. 
M. N. Padmanabhan, tor Respondent. 


8.7. Appeal 
dismiss ed. 





4. D. Koshal, J. 
M. О. A. Rahaman Sait v. 
- |The Commissione: of 
Agricultural Income- 
'. tax, Madras. 


25th January, 1977. : 
W.P. Nos. 926, 927, 
2578 and'2579 ot 1972. 


Madras Plantations Agricultural Income-tax 
' Amendment) Act (ХХІХ of 1958), section 
34, Madras Agricultural, Inconte-xtax ( Amend- 
ment) Act (Vll of 1966), section 10— 
Fomposition of tax—Assessment years 1966- 
37, 1967-68, 1968-69—Consposition allowed 
ур Income-tax Officer—Composition set aside 
by Commissioner—Act of 1966 coming into 
force on 13th May, 1966 and repealing, 
section 34 of 1958 Act—Gommissioner’s 
wder challenged—-Composition -in respect of 
tssessment year’ 1966-67. — competent— 
Petitioners not entitled to composition in 
espect of later years. : i 


[he petitioners owned а large extent 
(more than 50 acres) ofare canut gardens 
n Mettupalayam and on 15th April, 
1966 applied for composition.of agricül- 
‘ural income-tax for the assessment 
rear 1966-67. These were accepted. by. 
he Income-tax Officeron 15th August, 
1966. and permission to compound 
ranted for the assessment years 
1967-68 and 1968-69. After protracted 
woceedings, the Commissioner. set aside 
he composition granted by the Income. 
ax Officer for. the assessment - years 
1966-67 and 1967-68 and also required 
he petitioners to file fresh returns in 
'espect of assessment year 1968-69. The 
xttitioners challenged the order. of the 
Jomuissioner in these petitions. 


12 


Held, that on 13th May, 1966 the Amend- 
ing Act (VII of 1966), came into Opera- 
uon, section. 10 whereof repealed section 


34 of the 1958 Act, so that persons owning | 


"more than 30 standard acres of land 
who were enjoying the -benefit under 
section 34 of the 1958 Act,lost that 
benefit and it. was on that account the 
respondent passed the impugned orders. 
On Ist April, 1966, the assessrgent yeer 


1966-67 commenced and the petitioners , 


became entitled on that date to the 
benefit of ‘section 34 of ‘the 1958 Act, 
which was then fully in force. In respect 
of the assessment year 1966-67 the 
petitioners would be. entitled ‘to the 
permission for composition granted to 
them by the Income-tax Officer through 
his order dated 15th August, 19660. 
However in respect of the assessment 


years 1967-68 and 1968.69 the relevant: 


section (of the 1958 Act) would not 
govern those applications because that sec- 


tion contemplates a period of 12 months ` 


at a time in regard to which permission 
to campound could be granted. The 
mere fact that the Income-tax Autho- 
rities themselves were erroneously treat- 
Ing section 34 of the 1958 Act, as if it 
was Subject to the provisions of sub=, 
section (4) of section 65 of the Act (V 
of 1955) would notentitle the petitioners 


to have any relief in respect of the assess- ` 


ment years 1967-68 and 1968-69. 

T. V. Balakrishnan, for Petitioners. - 

S.J. (07 0. 0 Weit Petition 
Nos. 926 and 927 partly 
| | - allowed. 

Writ Petition No. 2578 
and 2579 dismissed, Ё 


a 


v 


regarded either as grain Ог as 


^ 13 


A. D. Koshal, 7. | 

С. Gangadharan v. 
Alandur Municipality. 

24th January, 1977. - ' i 

8 МР. No. 900 of 1972. 


‚Тат! Nadu District Municipalities’ Act 
(V ef 1920), section 249 and Schedule V 
clause (0)—** Agricultural. produze ", mean- 
ing of—Rice is not an agricultural produce— 
Gollectiom of licence fee for dealing in rice 
illegal. 


A dealer in rice challenged the collection 
of licence fee for dealing in rice on the 
ground that rice was not an agricultural] 
produce. It was held that rice was nota 
grain and was a commodity which result- 
ed from husking of paddy, an agricul- 
tural produce. Husking of paddy cannot 
.be'regarded as an. agricultural operation 
of paddy crop. Since rice-could not be 
agricul- 
tural produce, the dealer in rice cannot 
be asked to pay the licence fee. 
C. Vasudevan, for Petitioner. 


К. Alagiviswamy, for Respondent. . 
R.S. Petition allowed. 


Mohan, ў. . RUNS 
T.I.'Cycles of India ond 
Tube Investments of 
^ India v. 
` The Union of India. 
4th February, 1977. M 
' W.P. No. 797 of 1976. 


Gentral Excise and Salt Act (1 of 1944), 
First Schedule, Item 35—‘ Gycles "— Mean- 
ing of—Whether includes parts of cycles in 


* unassembled condition. ` 


Cycle would normally mean cycle as it is 
understood jn the ordinary and popular 
sense. This would, therefore, conriote 
assembled cycle which is a means of 
transport. The unassembled parts, even 
though if assembled, would constitute an 
integral whole as a cycle, could not have 
the essential character of cycle. The 


‘Entry 35 (of First Schedule to the Central 


Exqjse and Salt Act, 1944) is clear and 
unambiguous and could not be under- 
stood in the narrow technical sense 


°M—N RO 


but only in its ordinary 2nd populars ense. 
Whatever may be the modern method 
of trade in assembling and packing, so 
long аѕ ће accent concerning the excise 
duty is on cycles, it would undoubtedly 
mean a fully assembled cycle ard noi 
one in “CKD” condition. 


К. К. Venugopal, for Petitioner. 
T. Chengalvaroyan, for Respondent. ` 


S.J. 


Petition dismissed. 


Ramaprasada Rao, 7. 


‘Hanecfa v. 

tetas ` L. Shanmugham 
4th February, 1977. 

: C.R.P. No. 755 of 1976. 


.Tamil Nadu Buildings Lease and Ren. 
Control) Act XVIII of 1960), section 10 (3) 
(а) (Z2)— Petition for eviction — Premises re- 
quired for owner's son for поп-тезідепі к 
purpose— Misdescribtion of provision of lau 
in the heading of petition nota ground for its 
dismissal. 


The petitioner-landlord sought eviction 
of the second tenant-respondent in the 
main application under section 10 (3) 
(а) (i) of the Rent Control Act on the 
foot that the premises was required for 
the purpose of an office +0 be set up by 
his son which was undoubtedly a гоп- 
residential purpose. While eviction was 
ordered by the Rent Controller;on appea) 
by the tenant, the Appellate Authority 
held that the petition wes maintainable 
only under section 10 (3) (a) (iii) and 
not under section 10 (3) (а) (i) of the 
Rent Gontrol Act and reversed the order 
of the Rent Controller.. On revision 
filed by the landlord, ROS 


Held Тї was now well settled that if the 
substance of the pleading lent support to 
the view that the landlord's requirement 
was for non-residentfal purposes, · then 
the meré misdescription of a provision, of 
law in the heading of the petition should 
not be the sole criterion to dismiss an 
application on the ground that it was not 
maintainable in law. Therefore, the 
fact that the petition was said to be under 
section 10 @3) (a) (i), though in substance 


-and effect it ought. to have been consi- 
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Зетей- аз one under section 10 (3) (a) (ii), 
vught to have been noticed by the Court 
below., This was not done but the appli- 
sation was dismissed as not maintainable. 
There was therefore material irregularity 
n. the exercise of jurisdiction. The 
order of the lower Court.was liable to 
be set aside. 


V. Ratnam, for Petitioner. 


S.J. Petition allowed. 


Chief Fustice end 
Ramanujam, }. | 
aM ILIA ‚ - Rengaraj Naidu а. 
0077 7 ' Bakthav: tsalam, 
7th Pebruara, 1977. 

А G.M.A. No. 660 to 662 of 1975. 


Tamil Nadu Agricultürists Relief Act (1V of 
1938), sections .19 and 20— Suit for partition 
Decree for possession and тете profits — 
Execution—Application under section 20 refus- 
ed— Appeal—Decreé held_not to be one for 
repayment -of debt—Appellant not entitled to 
benefit of section 19—Scope of sections 19 
and 20. . , lt уз 
li: a suit for partitión where the co- 
ywners have been in possession of the 
property, there was a decree for mesne 
profits. During execution of the decree, 
che “judgment-debtor filed -an appli- 
zation under section 20 of Act IV. of 1938 
:làiming that he was entitled 10 have the. 
lecree scaled down under section 19 of 
he ‘said’ Act. The. éxecutir.g Court 
efused 10° grant stay and hence .the 
ғрреа1. se 79 157 

Held, that the decree in this case was not 
те for.repaymentofadebt. The appel- 
ants were, therefore, not entitled to ‘the 
refit of section 19 and they were not 
ntitled to apply under section 20, ` < 


Jn a reading of sections 19 and 20, the 
oper constructior to be placed. should’ 
ie to insist on a -prima facie satisfaction | 
о faa as.section 20 was.concerned. ` Агу 
Onclusion reached by the executing 
10urt. dealing with аг application fcr 


tay. under. section 20 of the Act nrušt be 


2 к< 


"tentative one and therefore, based on ` 


rima facie satisfaction. 'Fhis "would of 


oursc? be subject--to sectio! 19-and the ` 


final decision by the Ccurt which dealt 
with the application. So construed any 
decision under. section. 20 would be sub- 
ject to the final decision under section 
19. This would. be the correct inter- 
pretation to be placed. The decision in 
Nachimuthu Chettiar у. Moorthammal 1976 
"T.L.N.]. 367 is approved. ' a 


Е. Krishnamoorthy, for Appellant. - 


V. Srinivasan, for Respondent. 
S.J. Appeals dismissed- 
А. D. Koshal, J. s 3 
- - o0 L A. Ismail & Co., 
A . Ranipet ù. 
. Commissioner of Ranipet 
57 Municipality. 
Ви Pebruary, 1977. aan Las 
E ` - W.P: No. 2891 of 1972, 
Tamil Nadu District Municipalities Act (V of 
1920), section 93 (4)— Partnership Pirm, 
doing business in hides and skins— Office. in 
one place and tannery, in another place— 
Profession tax paid at one place— Demand for 
tax in tke other place also—Firm not liable 
to pay tax twice over. 


A partnership firm having its office at 
Madras Park Town and doing business 
in hides and skirshad been paying profes- 
sion tax to the Corporation of Madras. 
The tannery of the firm was in Ranipet. 
On that accounta demand was meds ор 
the firm for peyment of profession tax af 
the like sum ax that place also. 


The word **person?' as used in‘sub-section 
(4) of section 93 of .the Tamil Nadu, 
District Municipalities Act would include 
“persons ' also ard a firm was nothing - 
buta convenient name for persors mere 
{Лап опе. The petitiorer:comes within 
the ambit of sub-section- (4) and hence 
could not be made liablé for tax twice’ 
over, though’ it might carry ‘on the: 
business in two placeg in "Madres and’ 
Ranipet. The demand order was quash- 


MIs. Aiyar. and Dolia, for Petitioner, 
Е. Alagiriswamy, for Respondent. e | *^ ' 
R-S. ` 


—— Petition allowed- — 


море 





. — 


4. D. Koshal, Fe UU 
: ‘Kamalammal v. 
District. Supply Officer, 
- el Salem. 
8th February, 1977. Е 
W.P. No. 2887 of 1972, 


Revenue Recovery Act (1 of 1890) — Rice. mill 
owner failing to hull. a specific quantity of 
paddy—lw position of leoy—Appeal to Gom- 
missioner of Givil Supplies—Death of mill 
owner—Authorities attaching the properties 
with deceased’ swife—Notification for sale— 
No demand notice issued—Notification without 
jurisdiction and illegal. 


A rice mill owner.in Salem was doing 
business in hulling paddy. A levy of 
Rs. 21,447 was imposed on him as cherges 
for not hulling specific quantity of paddy. 
An appeal was: preferred by the rice 
mill owner to the Commissioner of Civil 
Supplies. He died during the pendency 
of appeal, Action under the Revenue 
Recovery Act was threatened against the 
wife of the mill owner and her properties 
by the concerned authorities; She was 
not served with any demand’: notice. 
Her properties were attached; sale also 
was notified. ; i 

lt was held that the liability for the sum 
sought to be recovered' was not admitted 
by the: deceased's wife, nor was there any 
decree against her for the said sum. Hence 
recourse to the Revenue Recovery Act 
was not warranted and the notification 
was illegal and without jurisdiction. 


L. Vedapuri, for Petitioner. 
Government Pleader, for Respondent. 


R.S. Petition allowed. 
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S. Mohan, J. CE MENS 
~The Managing Director, 
Rajendra Industries (P.) 
© 77144. Madras v. 
^. "The Presiding Officer, 
Labour Court, Madras. 
21st February, 1977. 7 
W.P. Мо, 6914 of 1975. 


Industrial Disputes Act. (ХІУ of. 1947), sec- 
tion 25-A4— Office manager-~Lay off —Glaim 
Sor layoff compensation —StandingOrders provid- 
ing Jor lay aff compensation in-accordance with 
law—At all material times factory ‘not having 
more’ than 50 .employees—No ` compensation 
payable. E 


The second respondent was an office- 
manager of the petitioner-company.: He 
was laid off by a-notice, dated 13th May, 
1972 till 23rd August, 1972. He claimed 
lay-off compensation and this wes allowed 
by the Labour Court... The petitioner 
company challenged the'same on {Ле 
ground, that at all material times the peti- 
tioner’s factory did not have more than 
50 employees and according to! the stard- 
ing orders, the lay-off compensation 
would have to he paid in accordance with 
the.law in force. .The law in force would 
include sections 25-A, 25-С to 25-Е of-the 
Industrial Disputes Act in which case: по 
compensation was payable, . .. à 


Held, there was no common law power 
for lay-off. Such'a power would have to 
be traced either to the standirg orders 
or to the terms of employment. , In the. 
instant case when the standing ‘order 
referred to the law in force and there was 
n0 law in force by which lay-off compensa 
tion could be claimed, the impugned- 
order awarding compensation was not 
justified. . 


М. R. Narayanaswami, for Petitioner. 


SJ. 





Petition allowed. 


16 


1. D, Roshal, F. 
. К, Kanagasabapathy v. 
^ Gity Supply Officer, 
Givil Supplies Department, 
А i ‘ Madras, 


3rd Febrüary, 1977. 
W.P. No. 3118 of 1972. 


dadras Givil Services (Classification, Gon- 
ol and Appeal) Rules, rule 16—Gonstitution 
f India (1950), Article 226—Petitioner 
ermanent staf of State Transport Department 
-Deputed to Givil Supplies Depariment— 
ubsequently réturned to parent -department— 
leputy Commissioner of Civil Supplies holding 
stitioner responsible for shortages after return 
› parent depariment—Civil Supplies Officer’s 
rder holding petitioner liable—Orders in the 
ature of minor punishment—Validity—Borrow- 
1g department had no jurisdiction to inflict 
uniskment. 


‘he petitioner was a member of tke 
ermanent.staff of the Transport Depart- 
теп of the Government of Tamil Nadu 
nd was sent on deputation in 1964 to the 
tivil Supplies Department. In 1966, he 
rent back to the parent department. 
tbout a year and a half later, the Deputy 
lommissioner of Civil Supplies, Madras, 
fter enquiry, passed an order holding 
те petitioner responsible for payment to 
һе borrowing department of 4 sum of 
ts. 776.39 and another order dated 30th 
ipril 1971 passed by the Civil Supplies 
сет, Madras holding the petitioner 
ssponsible for shortages to the tune of 
is. 178.11 and still another order by the 


latter officer hclding the petitioner res: 
ponsible for further shortages valued at 
Rs. 1,009.60 which the, petitioner was 
directed to make good to the borrowing 
department. The petitioner filed appeal 
to the Commissioner of Civil Supplies, 
Madras but the same was dismissed. 
On contention by the petitioner that 
the borrowing department had no jurisdic- 
tion to take disciplinary proceedings 
against him after he had left that 
department, І ^ 


Held : That the power contaired їп 
Rule 16 of the Madras Civil Services 
(Classification, Control and ' Appeal) 
Rules was made available to a borrowing 
department only so long as the concerned 
Officer was serving in it and not after he 
had gone back to the parent department. 
The rule, therefore, was of ro help to the 
borrowing. department after the rever- 
sion of the employ: r had already taken 
place, in which case the lendirg authority 
alone would be competent to inflict a 
punishment, whether it was of a major or 
a minor character, on. such employee. 
The borrowing department had no juris- 
diction to irflict the .purishment © of 
recovery of moneys ог account: of loss 
caused to it by negligence or misconduct 
of the petitioner. while he was, working 
under the borrowing department. 

R. Kunchithapadam, for Petitioner. | 
SJ. , Petition allowed. 


б, 


ч : 
S4 


1? 
V. Seitraman, Jis o0 cont 
db Muthiah Konar v. 
Tuticorin Municipality 
" through its’ Commissioner. 
4th March, 1977. id p 
х S.A. No. 1158 of 1976, 


Tamil Nadu District Municipalities: Act 
(V of 1920), section 306 (3) (9) and (€) — 
Supply of water by Municipality to consumers 
—Bye-laws framed bp Municipality—ncrease 
in rates and amendment af, bye-laws by Munici- 
pality—Consumer’s consent Whether necessary 
Relationship not contractual — Municipality 
can amend: bye-laws. without consent of the 
consumer. ; РРА 


The Regulationsrelating to the supply of 
water by a Municipality could not be 
taken as purely contractual in nature, 
Having regard to the fact that the Munici- 
pality had .been specifically empowered 
under section 306 (3) (d) and (e) of Act (V 
of 1920) to, make rules and regulations 
for the supply of water for domestic cón- 
sumption and use and also for the condi- 
tions on which house connections with 
the council’s water supply mains may be 
made, it followed that the Municipality 
could on its own frame ‘by-laws. It did 
not have to dépend'on any acceptance on 
the part of the consumer: If the. consu- 
mer did not want to take water on: those 
terms, it was oper to him not to avail of 
the water supply. The relationship be- 
tween the Municipality and the consumer 
in this context could not be reduced to a 
contractual obligation, so that the Munici- 
pality could not alter its bye-laws without 
the consent of the individual consumer. 
In the context of the provisions relating 
to water supply, any variation of the 
bye-laws by the Municipality could not 
be taken to be invalid merely because the 
consumer did not choose to accept the 
revision of the terms of water supply. 


V. Ratnam, tor Appellants. 
S.J. . 


ане a — a —À 


Appeal dismissed, 


*« ёо чь de 


S. Mohan, J.. a oe 
| >- Shaw Wallace & ‘Co. Ltd., 
се 2775 Madras v. 
008 5 .. 78 The Director of 
|, c Employment and Training, 
f N _. Madras. 
MA March 1977 | 
: W.P.No. 709 of 1974 


Apprentices Act (XIX of 1850), section 9 (4) 
—Petitioner tunning three — factories— Total 
number, of workers. exceeding 500O—‘Estaplish- 
ment’, г whether includes all factories от 
refers to each factory—Intention — underlying 
section 9. (4) — Reference to the total nymber 
*of workers empioyed by the employer—Alt 
the factories.to be taken as one ynit. 
pag ae d ES 


The petitioner had three factories ^ run 
by them and. they employed. a total o: 
892.-workers.in -all the ‘three factories 
Under section 9 (4) of the Apprentice: 
Act, the three factories were, classifiec 
as an establishment having more than 
500 workers and the petitioner: wes іп. 
formed that they had to impart basic 
training to the apprentices recruited by 
them’ as per the above section. The 
respondent also informed the petitioner 
that the establishment under the “Aci 
meant the whole-concern and not the par. 
ticular workshcp-or' place of work. - The 
petitioner -contended that the three 
factories should:be taken individually a: 
separate - establishments and that they. 
were not liable ‘to impart - basic training 
as the number of workers zhen would be 
less than 500. 'The petitioner challengec 
the respondent’s order treating the three 
factories as one establishment. 


Held: The expression ‘establishment 
under section 9 (4) was restricted so as tc 
comprise the number of workers in the 
designated trade. If that be so, the 
same meaning should be ascribed whe: 
rever the word ‘establishment’ occurred 
The intention underlying the provision: 
of section-9 (4) was, that where an emplo. 
yer had the capacity, which capacity wa: 
determined with reference to the numbex 
of workers, #2z., 500, industrial training 
by way of apprenticeship should be im: 
parted. Again, under section 9 (4 
‘employer’ meanta person who employec 
one or more persons to do any work fo» 
remuneration and inclüded any persor 


entrusted with the supervision and .con- 
trolofthe employees. From this, it coulé 
be concluded that all the factories of the 
petitioner should be taken as one unit. 


S. Ramasubramaniam (Ring &, Partridge), 
for Petitioner, Р 


5.7. ———— Petition’ dismissed, 
Y. Ramaswami, F. | 
| . Shamlal &- Со.7 
V.R.G. Rajagopala 
Chettiar. 
16th March, 1977 MES 

: S.A.No. 1990 of 1974 


Indian Stamp Act (11 of 1899), section 35, 
Schedule I, Article 49 (b)—Promissory note— 
—Suit on—Promissory note not one on demand 
—Not properly — stamped —. Not. executed: as 
collateral security—Cause of action not inde- 
pendent of the promissory note—Suit dismissed, 


The plaintiffs, a firm were lending money 
to the defendant. The defendant borrow- 
ed money -and executed a promissory 
note on 21st April, 1966 wherein he had 
Stated that he would repay the amount 
in instalments of Rs. 1,000. The pro- 
note was stamped with: 25 peise stamp, 
aS опе on demand. As the defendant 
defaulted in payment, the plaintiffs filed 
a suit. The defendant contended that the 
promissory note was not properly stamped 
and was not admissible in evidence under 
section 35 of the Stamp Act.: This was 
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accepted and the suit was dismissed. 
The plaintiffs filed an appeal which was 
unsuccessful. ` 


On furthér appeal, the plaintiffs contend- - 


ed that even if the pronote was not 
admissible in evidence they could rely on 
the original cause of action of borrowing 
by the defendant 


Held, whether a- person who «аа lent- 


money on а .promissory note which was 
inadmissible in evidence owing to a defect 
in the stamping, could. sue to recover the 
debt apart from the note, depended on 
the circumstances under which the 


instrument. was executed. In this case; - 


the promissory‘note was not exccuted for 
any antecedent debtor a -liability 
which was existing de kors the execution. 
The execution of the. promissory note 
and the - lending formed part of the-same 
transaction and by no stretch of imagi- 
nation, the promissory note in this case, 
could be treated as а collateral security 
for.a debt already existing. When once 
lendi&g: was under a promissory note 
and there was no antecedent débt as such, 
the: plaintiffs were not entitled -to- say 
that {Деу were claiming the money on 
the- original cause-of action. ` 'The*- suit 
therefore could not be considered to have 
been based on the original cause of action: 


V. Krishnan and. Р Veeraraghavan, for ` 


Appellants. | = 
S.J. a o Appeal dismissec. 


^ 


A. D. Roskal, ў. ., 
I. |^ | V. Jayaraman о. 
State of T2 mil Мади; 


15th March, 1977. 
W.P. Nos. 2358, 2359 of 1972. 


Dismissal order of Government — seruant 
—Consequent on Departmental action— 
Order vitiated by lack of jurisdiction. ., 


The husband and wife both were employ- 
ed as a typist and a clerk respectively in 
the Gollector's Office, Salem.. They 
were charged with the offence of cheating 
the Government in ‘allowing certain 
refunds and preparing false: documents. 
They were alleged to have issued vouchers 
In respect of spoilt stamps to the value 
of Rs. 1,747.50 to persons other than 
those in whose favour they should. have 
been given. It was stated that they 
deliberately connived with the other per- 
sons and helped them.to get the amount. 
They were acquittéd but Departmental 
action was taken against them and they 
were dismissed from service. The appeals 
filed by them were also dismissed. - They 
filed writ petitions. i 

Held : Thè dismissal orders were liahle 
to he set aside as the impugned orders 
had heen vitiated by lack of jurisdiction, 


S. Sethuratnam and T. So 


masundaram, for 
Petitioner. .. i EP n 


The Goverment Pleader, 


for. Res- 
pondents. "A T 
RS. | — —' Writ petition allowed, 


° 
M~—N RQ 
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V.- Катазшатї, F- 


Dr. T. M. Ramanatha 
Dos Sarma v. 
А S. Ganapathy Devar., 
21st March, 1977. ` б; 
© S.A. No. 2154 of 1974 and 
"; = Q.R.P. No. 2901 of 1974. 
Tamil Nadu Cultivating Tenants ‘Arrears 
of Rent (Relief) Act (ХХІ of 1372), section 
3—Suit for arrears of rent—Decreed with 
costs—Appeal by tenant—Act XXI of 1972 
coming. inta ` force— Execution of ' decree— 
Tenant claiming benefit .of Act XXI of 1972 
—Claim to-the benefit upheld. — 


The appellant obtained a decree for 
arrears of rent against the tenant-respon- 
dent for the recovery of a sum of Rs.2,280, 
in respect of the period Ist July, 1964 
to 30th June; 1969 and the costs awarded 
was Rs. 384. The tenant preferred 
an appeal. Pending appeal, the. Tamil 
Nadu Act XXI of.1972 came into force 
on llth: August, 1972. "Taking advan- 
tage of the'provisions of this Act, the 
tenant filed an application before the 
executing Court for setting aside’ the 
decree. He had already deposited on 
20th July, 1972 a sum of Rs. 384 to the 
credit of the decree. He calculated 
the value of the rent for the period Ist 
July, 1971 upto 30th June, 1972 at 
Rs. 1,611.50. After deducting the sum 
of Rs. 384 already deposited, he made 
a deposit of Rs. 1,227.50 on 8th February, 
1973 and prayed for vacating the decree. 
The learned District Munsif allowed 
the petition and entered full satisfaction 
of the decree. The tenant also filed an 
І.А. in his appeal for recording full satis- 
faction. This was allowed by the 
lower appellate Court. The landlord 
filed a revision against the order of the 
learned District -Munsif and an 
appeal against the order oi the lower 
appellate Gourt. He contended that the 
relief to the tenant, if, any should have 
been given only in the appeal that was 
pending апа. пої in the -rial Court. 
His other contention wes that the 
tenant had deducted a sum of Rs. 384 
deposited towards costs from the total 
rent payable and therefore that deposit 
was insufficient to clear the rent and 
accordingly the decree could not he 
vacated hy the trial Court. 
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Held: The filing of the appeal Бу the 
tenant did not set .at naught the 
decree or make it inexecutable. It was 
open to- the. tenant.to pay the full rent: 
for fasli 1381 (ist July, 1971 to. 30tà 
June, :1972). and ask for vacating of the 
decree relating to such ‘recovery сі 
arrears due as оп Ist July, 1971. ` That 
was what,the tenant'in ‘this case; had 
prayed for and there,was no. prohibition 
against . filing ‘such ап. application in 
the trial Court itself merely by reason 
of the pendency of the . appeal before 
the lower appella te Court... с. 


Held, on facts, since the: amount’ "of ms. agi 
was standing to the credit. of the sut 
though originally її маз; deposited 
towards costs that, amount should he 
deemed .to Have heen paid or deposited 
towards current rent. p-If; that “was, SC; 
the deposit made by the tenant. ini‘ th:s 
case. represented’ the “whole “of the rent 


for faslı 1381,“ and since the- -deposit was ' 


made within , the’. period ‘6f* six months 
from the date when the Act wig puk- 
lished he was entitled to have the'decree 
for arrears of rent vacated, ‘The decies 
for arrears оў rent for fasli 1375 to * 1379 
was ‘vacated; by the decice and in. so far 
as it zelatéd: io costs.of the suit it would 


stand and, be .executable. 2 Куа 
К. Shanimughani, for Appellant. к 
==. ‘Petition. Т; 


SJ. io = 
We xe CE San dite perti allowed. 


T. Ramaprasada Rao, f. >, S s 
. . С. V. Ramaswamy д. ` 
Smit, Krishnaveni Ammal. 
КУ, Mar is 1977. 
jun G.R.P. No. '824 of 1976. 


Tamil Nadu Buildings Lease and Rent 
Control Act! (XVIL of. 1960) as amended 
by Act XXII of 1973), section 10. (2) (P) 
Explanation—Wilful defdult— Meaning of- 


The landlord filed ^a рено: for evic- 
tion of the:tenant on-the ground that he 
did.iot.pay rent. for'sevéral months and ` 
hence committed ?wilful default; in pay- 
ment ОЁ. rent. ›:Тће Rent- Controller: 
without going into tiet, question of wil: 
ful default dismissed’ the ‘petition’ on the 
ground, ‘that: there was: no valid ‘notice 
terminating. the -tenancy.--The Appel- 
late Authority however: héld^that there 
was, valid notice “but on ‘the question of | 


Jwiltul default. held’ that >the: defavlt 


committed. by the. tenant-was fot: wilful. 
Three notices мее isused’ by ‘the land- 
lard to the: tenant prior © the filing of 
the. petition calling upon: Феі. tenant to 
pay the. arrears ‘and <10' i vacate ‘the 
premises. The tenant.did:not:send any 
reply, nor, did. he pay the аттеатв,- S ++ 


\ 


| «Held, thar the: continuance ‘Of the default 


aby the: terfant: іп the ‘payment -of rent 
after the issue, of. two months notice, by 
the landlord “should Бе éoristrued:, 
“wilful” as per — the. Explanation to 
section. 10. (2) (5) of the "Tamil Nadu 
Buildings Lease and Rent Control Act 
(XXII of 1973) and „the tenant was 
eliäble-to`be evicted.” . І 


V. Ratnam and РА. Srinivasan, ‘for 

Petitioner. ; 

A. Venkatachalam and , Ponnaiyan , for 
. Respond ent. ` 

R.S. —— 


Revision allowed. 
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Bamanujam, J. 
M. Muniswami, Headmaster, 
Panchayat Union Higher 
Elementary School, Dodathi- 
manallai v. 

R.D.O., Hosur. . 


4th April, 1977. 

W.Ps. Nos. 2050, 
2143 to 2148, 2150 
and 2151 of 1972. 


Principles of natural justice—Gommissiorier 
of Panchayat Union—Promoting number oj 
higher grade and secondary grade teachers 
to selection posts—Appeal by affected teachers 
to R.D.O.—Order of the Gommissioner 
reversed— Direction given to reopen the issue 
of promotian—.No notice given to the promoted 
teachers— Writ petition by the teachers 
promoted to the selection grade posts— Violation 
of principles of natural justice alleged— 
R.D.O.’s order quashed. 


A number of higher and secondary 
grade teachers were promoted to 
selection grade posts hy the Commissioner 


of Kalamangalam Panchayat Union, e 
Dharmapuri. Some of the senior 


teachers affected’ by the order filed an 
appeal to the R.D.O., Dharmapuri, 


questioning the order of promotion. 
The R.D.O. passed an order reversing 
the order of the Commissiorer with a 
direction to reopen the issue of promo- 
tion and consider the case of all the 
secondary grade teachers with strict 
seniority according to the combined 
seniority list prepared by the Commis- 
sioner. A number of writ petitions 
were filed by the promotce-teachers. 
It was alleged that the R.D.O. had 
passed his order without giving any 
Opportunity to the promoted teachers 
to put forward their case. The con- 
tention of the petitioners was upheld 
by the Court that the order of the 
R.D.O. was violative of the prirciplcs 
of natural justice. The order was 
quashed. However the R.D.O. was 
directed to consicer and dispose of the 
appeals afresh after giving due notice 
to each of them. 


T. №. Ananthanayaki ard №. JN. Srinivasan, 


ют Petitioners. 


The Government Pleader ard М. V. 
Krishnan, for Respondents. 


R.S. Writ petitions 


allowed. 


END ор VotumE (1977) I M.L.J. (N.RG.) 
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[FULL BENCH.] 


IN THE HIGH COURT OF S 
CATURE AT MADRAS. 


PRESENT:—P.- S. Kailasam, C. ' G. 
Ramanujam and V. Balasubrahmanyan, 55. 


Amirtham Kudumban ..  Appellant* 


y. 
- Sornam Kudumban ` 


. Hindu -Minority and Guardianship. Act 
(XXXII of 1956), section 8 (3)— Sale of 
immovable property of minor by natural 
guardian— Court's permission not obtathed— 
Suit by transferee from minor after she 
attained majority to set aside sale by natural 
guardian—‘‘Any person claiming | under the 
minor" — Scope — Includes в к from 
‘minor. ` 


The words “ 'any person claiming. under 
the minor”: occurring in section 8 (3) 
of the Hindu Minority and Guardian- 
ship, Act (ХХХІ of 1956) includes 
any person who derives from the minor 
the right to avoid the guardian's alie- 
nations. He might derive .the right 
by inheritance, under testamentory 
disposition, by-transfer inter vivos or by 
devolution by - law. In all cases, he 
"would be a person "claiming under the 
minor.’ pears, 19.] 


Under the plain terms of section 8 (3) 
of the Act, a я JO anit i 


cannot. bt z exclnd 
S Dr Astor 

oris oP: Ke EST yn 
гр Р ttt BEDS ode: 
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dian’s ‘transfer, SAN.. 
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* S.A. No. 89 of 1972.51.77. n/29/29g0L, 1976. 
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ALR: 1939 Cal. 460; 
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Section 8 (3) on its plain terms applies 
to the transferees as well as the legal 
representatives of the minor and it 
cannot have been the intention behind 
the words “апу person claiming under 
the minor" that a transferee from the 
minor should stand ды from the 
description. [Para. 32.] 


The right to set aside the alienation of 


a minor's property by the guardian 
is available under section 8 (3) of the 
Hindu “Minority. and Guardianship 
Act, 1956, riot only to the minor himself 
but also to any person claiming under 
him, which latter expression includes 
a transferee of the minor. [Para. 34.] 


Cases referred to ;— 


Arunachalam Gietty, In re, (1923). 45 
M.L.J. 240: 18 L.W. 233: 74 І.С. 1003: 
A.l.R. 1924 Mad. 322 ; .\vaghabhushana 
Rao: v. Gowramma, (1968) 2 An.W.R. 
57; Jhavwrbhai v. "Кайа, А.Т.К. 1933 
Bom. 42; Mon Mohan v. "Bidhu Bushan, 
Thayammal v. 
Rangaswamy Reddy, 1. L.R. (1956) Mad 
182: 68 L.W. 703: (1955) 2 M.L.J. 496: 
A.l.R. 1956 Mad. 15; Palani v. Vanji- 
akkal, 1.L.R. (1956) Mad. 1062 : (1956) 
1 M.L.J. 498 : 69 L.W: 276 :. ALR. 
1956 Mad. 476; Palaniappe v. "Маар, 
(1951) 1 M.L.j. 265: А.Т.К. 1951 ster 
817 ; Santha v. Кы. Л ALR, 


1972 
Ker. 71 AD Y d x 
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against the Decree of the Court of the 
District Munsif of Pattukottai іа Put: 
nal Suit No. 491 of 1968. 


hyagaraja dyer for Т. Martin ‘and 
v. ik атајап, for Appellant. . 


М. A. Sadanand for С. Ramaswamy ` and 
Е. Chidambaram, for Respondent. 


The Court (Gokulakrishnan, J.),in the 
first instance, made the following .. 


Orper.—The defendant is the appel- 
lant. The suit is to set aside the sale 
deed and. for recovery of possession of 
the suit property with profits. Shortly 
the facts. ате that one Kandayya Servai 
for himself and as guardian of his minor 
daughter Kaliammal alias Chitravalli 
executed a sale deed on 21st October, 
1959 marked-as Exhibit B-2 in favour 
of -one Jainullabdeen — Rowther for 
Rs.. 700. On 25th. April, 1966 under 
Exhibit B-1 Jainullabdeen Rowthér sold 
the suit property to the defendant. On 
26th May,. 1966 under Exhibit А-1 

which is' admittedly subsequent to 
Exhibit B-1 the plaintiff took the sale 
deed from Kaliammal alias Chitravalli: 
After getting the sale deed the plaintiff 
filed the present suit on 14th June, 
1968 to set aside the sale deed Exhibit 
B-2 and for other consequential reliefs. 
The plaintiff also contended. that 
Exhibit B-2 is not binding on the minor 
and thatit was not for the benefit of the 
minor. 
be.that the sale under Exhibit B-8 in 
favour of Veerammal the- mother -of 
the vendor. under Exhibit А-1 wes 
benami for -Kandayya Servai and, as 
such Exhibit B-2 is valid. In -any 
event it was stated that the sale will 
be.binding on, the minor since it was 
for the necessity of the family. Further 
defence is that Kaliammal alone can 
avoid the sale under Exhibit 8-2 by 
way of a suit and not the plaintiff who 
is a transferee from Kaliammal. 


2. Both the Courts below concurrently 
held that the sale deed under Exhibit 
B-8 is not a benami sale deed, that the 
property actually belonged to Veeram- 
mal the mother of Kaligmmel alias 
Chitravalli, that the sale under Exhibit 
B-2 was nct for the benefit of the minor 
and that the right: to sue for setting 


‘The’ main defence seems“ to‘ 
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side the sale is transferable and hence 
the suitis maintainable. i 


3. Aggrieved by the decision of the 
Courts below the defendant preferred. 
the above second appeal. _ 


4. Mr. Thyagaraja Iyer the learned 
counsel for the appellant submitted 
that even though he cannot success- 
fully canvass the findings of the Courts 
below as regards the benami nature of 
the iransaction. and. also the fact that 
it was not for the benefit of the minor,he 
can canvass that the right that was trans- 
ferred :unde: Exhibit А-1 is only the 
right to.sue for setting: aside. the sale 
deed Exhibit 8-2 and that right is hit- 
by section 6 (c) of the Transfer of.Pro- 
perty Act. If that be so the suit has to 
be dismissed as not maintainable. 


5. Various decisions .were submitted 
both by the learned counsel for the 
appellant and also by the learned 
counsel for тһе _ respondent . herein, 
which 1. will presently deal with. 
Arunachalam Chetty, Yn rel, was mainly 
rélied on by the learned counsel, for 
the respondent herein. In this Bench 
decision of our High Court a mipor's 
property was sold by his mother as 
guardian. On attaining majority he 
ignored the sale by his mother and 
conveyed the property to the plaintiff 
who sued for possession. It was held 
that by selling the property to the 
plaintiff on the ground'that the prior 
mie by his mother was not binding on 
him, the plaintiff's vendor had chosen 
to-avoid the prior sale.and.that the 
plaintiff could sue for. recovery.of pos- 
session of the property without a ‘prayer 
for setting aside the Original sale by the 
mother. Thus it is clear from this 
Bench Decision that any alienee from 
the minor after he has become major 
can. successfully file ‘a suit to ‘set aside 
the sale effected by the guardian of 
the. minor without however being hit 
by section 6 (e) of the Transfer of Pro- 
perty Act. This view was further elabora- 
ted in Naghabkushana Rao v. Gowramma® 
In this judgment at page 64.2 Bench of 
the Andhra High Court held : 





1. (1923) 45 M.L.J. 240: 18 L.W. 233: 74 
I.C. 1003: A.I.R. 1924 Mad.322. 
2. (1968)2 An.W.R.57. 


1] 


“Оп a review of the various cases at 
the bar, we are of the view that as 
the alienations of a de facto manager 
or guardian are not binding on the 
minor unless they aie for legal neces- 
sity or for benefit to the estate, in 
case the ex-minor transfers his rights 


in such alienate? property it must: 


follow that what he has transferred 
is no$ а mere right to sue but his 
entire rights in the property and his 
transfer would be binding unless and 
until it is proved that the alienation 
by the guardian was for legal necessity 
or for the benefit of the estate or 
was warranted by the exigencies or 
necessities of the estate. The prohi- 
bition in.section 6 of the Transfer of 
Property Act therefore, has no appli- 
cation as the transfer was not a mere 
right to sue and' therefore, the plain- 
tiff’s suit could not have been dismis- 
sed on that ground." 


Thus itis clear from the above said. two 
decisions that a transfer in such cjrcum- 
stances by the minor after he attained 
majority is not a mere right to sue but 
of his entire right in the property and 
that the sale itself must be taken as 
repudiating the sale effected by the 
guardian which is a voidable sale. 


6. Contra to the above said principle 
the Bench decision reported in Fhaver- 
bhai v. Kabhai!, and in Mon Mohan v. 
Bidhu  Bhusan?, state that where а 
minor's property is sold апа the pur- 


chaser goes into possession after his, 


purchase anc is. still іц possession, all 
the interest which the minor ‘possesses 
in the property is à mere right to sue to 
have the sale set aside and a transfer 
of such a right is clearly prohibited by 
section 6 (e) of the Transfer of Property 
Act. This view expressed by the Bench 
decisions was followed by a Bench of 
our High Gourt in Thayammal v. Ranga- 
swamy Reddy’, wherein the Bench states 
that ићеп а minor purports to transfer 
property which had already been alie- 
nated by his eguardian to another, he 








. LL.R. (1956) Mad. 182: 68 L.W. 703: 
1955) 2M.L.].426 : A.I.R.1956 Mad. 15. 
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cannot convey title to the property a: 
such. No doubt the Bench decision 
reported in Arunachalam Chetty, Yn re}, 
was not brought to the notice of thi: 
Bench when it rendered the above 
seid decision. Palani у. Vanjiakkal?, 
which is a Bench decision ofour High 
Court approved both the decisions 1n 
Fhaverbhat у. Kabhai?, and in Mor 
Mohan v. Bidhu Bhusan*, and dissented 
from the view taken Ly Viswanatha 
Sastri J., in Palaniappa v. Nallappa® 
Though in Palani у: Vanjiakkal®, the 
Bench decision in  Arunechalan Chett; 
In геї, was not referred to, they hav 
discussed the decision rendered by 
Viswanatha Sastri, J., in Palaniappa v 
Nallappa®, which in turn discussed the 
Bench decision reported in Arunachalan 
Ghelty In rel, on oneside and the decision 
rendered by our High Court Bench i: 
Thayammal у. Rangaswamy Reddy® anı 


, in Palani v. Vanjiakkal?, on the othe 


side. The conflict is as to whether th: 
transferee from a minor after the mino: 
attained majority is entitled to set asid: 
the alienation made by the natura 
guardian of the minor and the ver 
fact that the minor has transferred. th 
property can be taken: as repudiatio 
of.the transfer effected by his- guardian 


.7, The learned counsel for the res 
pondent submitted that after the pass 
Ing of the Hindu Minority and Guar 
dianship Act, 1956, wherein section | 
states that “the natural guardian of : 
Hindu minor has power, subject t 
the provisions of this section, to do al 
acts which are necessary or reasonabl 
and proper for the benefit of the mino 
or for the realization. protection o. 
benefit of the minor’s estate; but th 
guardian can in.no case bind the mino 
by a personal covenant (2)....... 
ET „.......(3) Any disposal o 
immovable property by a natural guar 





4. (1923) 45 M.L.J.240: A.I.R. 1924 Mac 
322. 

2. I.L.R.(1€56) Mad. 1062: (1956) 1 M.L] 
498 : 69 L.W.270 : A.I.R. 1956 Mad.476. 

3. A.I.R.1933 Bom.42. 

4. A.I.R.1939 Cal.460. 

5. (19519 1 M.L.J. 265: A..R. 1951 Mac 
817. 

6. I.L.R.(1956) Mad. 182:(1955) 2 МІ. 
426 :A.I.R, 1956 Mad. 15.. 
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tion 8 of the Hindu Minority and 
Guardianship Act, 1956, in the context 
of the facts of that. case, pointed out:— 


<The ‘cases which take the view that, 
a. natural guardian’ s alienetion is 
good until set aside’ by Court have 
not considered the impact of section 
8 of the Hindu Minority and Guar- 
dianship Асі? > . 


T am not able to subscribe to this view 
ín view of the decision referred to by: 
me in the foregoing. paragraphs. The 
provision contained..in section 8 (3) 
of the Hindu Mincrity and Guardian- : 
ship Act that the transfer by the natural 
guardian is voidable at the instance 
of the minor or any person. -claiming 
under him, has to be read as permit- 
ting only the minor, or person who pets 
the property by devolution from the 
minor to seek to set aside a voidable 
sale. Further “апу person claiming 
under him" (Minor) occurring in 
sectione 8 .(3) will include only a 
person who gets the property.by .devo- 
lution and not one who gets the pro- . 
perty by transfer. If this provision is 
read as though it intends to give 1ight 
to the transferee also, it will definitely 
be hit by section 6 (e) of the Transfer 
of . Property Act. The Legislators, 
would. not have intended to enact- this 
provision contained in section 8 (3) 
of the Hindu Minority and Guardian- 
ship Act to contradict the provision of 
the Transfer of Property, Act. A 
harmonious reading of both the pieces 
of legislation will definitely make it 
clear that ‘any person claiming under 
the mimor’ will mean only the person 
who gets the property by devolution 
from the minor and not by ‘transfer. 
This apart, “at the instance Gf, the, 
minor", in my opinion, will definitely 
refer to setting aside the sale by means, 
of a suit and not by merely repudiating 
the sale, by sale or otherwise. Hence 
the decision reported in-- Santka v. 
Cherukutiy1, is not followed Љу me. 


11. Since the decision rendered by 
the Benches of our High Court differ 





Т. A.LR.1972 Ker.71. - . 


'1] 


on the aspect as to whether a transferee 
from a minor after he attained majo- 
rity can file a suit to set aside the alie- 
nation made by the minor's guardian 
or the said right is one to be exercised 
only by the minor, I feel that this matter 
has to be placed before a Full Bench 
for a decision thereon. In the circum- 
tances the papers may be placed before 
my Lort the Chief Justice for referring 
this case to а Full Bench of our High 
Gourt. T ret 


The Judgment of the.Full Bench was 
delivered by : 


Balasubrahmanyan, .—This second appeal 
comes by way of reference from 
Gokulakrishnan, J. The question refer- 
red to this Full Bench is, “whether a 
transferee from a minor, after he attain- 
ed majority, can file a suit to set aside 
the alienation made by the minor’s 
guardian or the said right is one to'be 
exercised only by the minor? 


13. The facts of the case on which the 
question falls for determination may 
be briefly set out. The suit property, 
a piece of land of an extent of 1 acre 
12 cents in the village of Vettiveyal, 
Thanjavur District, originally belonged 
to one Veerammal, who’ purchased the 
same in the year 1948. Veerammal 
had a daughter by name Kaliammal. 
Veerammal died a íew months after 
the purchase of the suit' property leav- 
ing behind her surviving her minor 
daughter Kaliammal and her husband, 
Kandayya. Subsequent to -. Veeram- 
mal’s death, Kandayya ‘married again. 
Kaliammal was then a minor. She 
left her, father's house -to` reside with 
her maternal grand-father who was 
protecting and maintaining her during 
her minority. Meanwhile, on . 29th 
May, 1958, Kandayya executed an 
othi on the suit property in favour of 
one -Jamalula "Maracayar. The othi 
was. Subsequently discharged. On 2151 
October, 1959 Kandayye sold the pro- 
perty to one Jainulabdeen, purporting 
to do so for himself and one behalf of his 
minor daughter, Kaliammal. Jainullab- 
de€n, i^ turn, sold the suit property to one 
Amirtham on 25th April, 1966. In time, 
Kaliamgmal attained majority. ..She. re- 
АГ the sale deed executed by her 
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i» пәјпсо ee5lodr19v5i 
father in favour of, Jainullabdeensas-n? 
binding on her.” |She;jignorec sit; ant 
proceeded to sell the property; -herself it 
one Sornam under sale; deed; dated 1961 
„Мау, 1966. Thereafter,-.Sornam,filed,th 
suit, O.S. No. 491 of 1968;.on.the file jo 
the Court of District Munsif,-Pattukkotta 
against Amirtham to set .asidesthe:sal: 
of Kandayya, dated 21st3ctober,; ;).95! 
and for recovery of possession.^rAmirthap 
resisted the suit on many;zrounds; The 


.triel Court held against шоола 


issues. The suit was decreed,in faypuno 


-Sornam as prayed for. Amirthamjappea) 


ed to the Court of the Subozdinaten]udge 
Thanjavur. But the Mele en: 
missed. "Thereupon, irtham p. file 
Sécond Appeal No, 89 of 1972; ўса 
now come before} this Full Bench o 
reference by Gokulakrishnatip Jti] ð 
HEEL C PA V & пі eoi 
14. The principal questicn@ajsed sbefor 
Gokulakrishnan, 7. and nowyhbeioxe sut 
is whether the plaintiff Sorramsras put 
chaser from Кайаша, is entitledatg fil 
the:suit to set aside the sale madegby, he 
father and guardian, Капігуўат ойд; 
October, 1959 in favour of Jainullabdee 
hagn subse 


from who the defendant Amirt 

quently риства the suit^ property 
While raising this  questicn in'4this, forx 
Mr. Martin, learned counsel for theappg, 
lant, could not dispute the following find 
ings of the Gourts below : (i)sThersu 
property belonged absolutely to (eraty 
mal, and, after her death, it devolyed79: 
her-heir and' minor daughter Kaliamx 
as her absolute property ; (i) after th 
death of Veerammal minor Keliamme 
was-not living with: her father Kandayy 
or under his protection ; (iii) theymor 
gage executed by, Kandayya as well? 
the sale of the property mace by him 'i 
favour of Jainullabdeen-were not forth 
‘benefit ofthe minor or for.legal necessity 
(0) At, the” time. Kandayya' sold?*th 


property: to Jainüllabdeen, Канат: 


was а minor; (о) The piaintiff Sorat 
purchased the suit property’ for valdab) 
consideration from Kaliammal after”sH 
had ‘attained majority; and (vi). vidë 
the sale deed in favour of Sornam, wh? 
was purported to be transferred °p 
Kaliammal was the entire fee simplé 

the piopefty. `` iB 
15. On.these concurrent findings -¢ 
fact by the Courts belów. Mr. Маг 





3 | THE MADRAS LAW JOURNAL REPORTS 


ievertheless contends that the plaintiff 
Sornam has not derived any right under 
he sale deed from Kaliammal which 
ntitles him to file the suit against the 
lefendant to set aside the alienation 
nade by Kandayya, as fáther and guar- 
lian. Learned ‘counsel does not dispute 
he position that Kaliammal herself, 
ifter attaining majority could have filed 
\ suit seeking: to-set aside the alienations 
nade by her guardian during her mino- 
‘ity on the ground that the alienations 
vere not for her benefit cr for legal neces- 
ity and hence not binding on her. ` Bùt 
'he suit hes been filed in this case, not by 
Kaliammal, but by Sornam, who is only 
lienee, although for consideration. This 
wccording to Mr. Martin, makes-all the 
lifference in: the legal position. ` 


6. The question before us, therefore; 
ies in à very narrow compass. We have 
'arlier set out the facts which prcvide 
he background for the case. One further 
act may be mentioned. here. Before 
elling the property to Jainullabdeen; 
Kandayya as guardian of. his minor 
laughter Kaliammal, did not obtain the 
xevious permission of the Court within 
vhose-jurisdiction the suit property was 
ituate. This is a relevant circumstance. 
for the right ofthe plaintiff.Sornam to 
ue for setting aside the guárdian's aliena- 
ion has to be determined on the basis 
X the relevant provisions of the Hindu 
Minority and - Guardianship Act, 1956 
Central Act XXXII of 1956),which had 
ome into force'on 25th August, 1956. 
[he Act applied to the alienation now 
n question. "The. alienation was on 
'1st October, 1959, after the Act came 
nto force. ` ` : т о 
17. The Legislature. had. avowedly 
wrought. this measure with -a- view. to 
imend and codify certain parts 0f the law 
elating to minority and *guardianship 
mong Hindus. Under section:2 of the 


Act, it is provided*that the. provisions of ` 


hat Act shall be in addition to, and not 
n derogation of, the Guardians and Wards 
act, 1890. Under section 6, the natural 
ruardian of a Hindu minor in respect of 
he minor's person as well as in respect 
fthe minor's property, in the case: ofa 
юу or an unmarried girl, is ¢he father, 
nd after him, the mother. Section 8 is 
elevant to the present discussion. It 


D 
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de£nes the powers of the natural guardian 
of a Hindu minor. Sub-section (1) states 
that the natural guardian has- power, 
subject to the provisions of the section, to 
do allacts which are necessary, reasonable 
and proper for the benefit of the minor 
‘or for the realisation; protection or benefit 
of the minor’s estate. It-is, however, 
clearly enacted that the guardian can, 
in no case, bind the minor by a personal 
covenant. ’-Sub-section (2) of section: 8 
provides that the natural guardian shall 
not, without the previous permission 
of the Court: (a) mortgage or charge, or 
transfer by sale, gift, exchange or other- 


-wise, any part of the immovable property 


of the minor; ог (5).lease any part of 
such property for a term exceeding five 

year or for a.term extending more than 

one year.beond the dàte on which the 

minor will attain majority. Sub-section 

(3) of the same section is an important: 
provision, in the context of the questions ' 
arising in this second appeal. It declares 
that any disposal of immovable propery 
by a natural guardian, in contravention 
of sub-section (1) ог sub-section (2); is 
voidable at the instance of the minor or 
any person-claiming under him: 


18. The provisions ofsection 8 are simple. 
Their meaning can hárdly be misunder- 
stood. Especially that of sub-section (2) 
and sub-section (3). Sub-section (2) 
insists that a guardian cannot mortgage, 
charge, sell, gift, exchange or otherwise 
transfer any immovable property of his 
ward, unless he had obtained-the previous 
permission of the Court. Asearlier men- 
tioned, Kandayya did not obtain the 
sanction of the Court before selling the 
property as guardian of his minor daughter 
Kaliammal, Nor, as the Courts have 
found, was the.sale for the minor's benefit | 
or for legal necessity or for benefit of the 
It follows that the sale is hit at 
-by sub-section (2) of'section 8. From 
this, it is but a step to conclude, in terms 
of sub-section (3), that Һе sale is voidable 
either at the instance. of Kaliammal or 


‘at the instance of the plaintiff Sornam 


who claims under the sale executed by 
Kaliammalin his favour. 


19. Mr. Martin, nevertheless; argues 
that the plaintiff Sornam could not be 
regarded as a person: “‘ claiming ugder the 
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minor " within the meaning of section 8 
43) ойе Act. We have not been shown 
any direct authority on the meaning of 
the words ‘‘any-person claiming under 
the minor ’? occurring in section.8 (3) of 
the Act. "The matter has, therefore, to be 
decided as one of first impression. In our 
view, the words seem to apply to any 
person who derives from the. minor the 
right to avoid the guardian’s alienations. 
He might derive the right by inheritance, 
under testamentary disposition, by trans- 
Jfer inter vivos Or by devolution by law. -In 
all the cases, he would bea person “claim- 
‘ing under the minor." On this construc- 
tion of the sub-section the · plaintiff 


Sornam must be held to be a ‘person | 


claiming under the minor- Kaliammal. 
It is plain that he does not claim under 
апу опе elsé. Тһе cause of action for his 
suit is founded entirely on the sale. deed 


executed by Kaliammal in his favour. ` 


20. We did not understand Mr. Martin , 


^to argue that the words of section 
8 (3) cannot,'in their natural meaning 
apply to -the plaintiff Sornam. His 


attempt, rather was, tò show that the sale- 


deed, dated 26th May, 1966 executed by 
Kaliammal in favour of- Sornam, after 


she attained majority, did not, in law,- 


convey in the plaintiff's favour any right 
to the property such as would enable him 
to maintain the suit for setting aside the 
prior alienation by the guardian. 
Mr. Martin contenced that at the time, 
Kaliammal purported to sell the property 
to the plaintiff, all that she herself had 
was no more than a right-to sue for avoid- 
ing her guardian’s alieniations during her 
minority. “But this right, it was argued 


was purely personal to Kaliammal, where-. 


by it was meant that Kaliammal herself 
could have exercised that right by. suing 


through a next friend during her minority, 


or by filing a suit herself after attaining 
majority. Being a personal right to sue, 
in the sense aforesaid, Mr. Martin main- 
- tained, it could noz be the subject-matter. 
ofa valid transfer*by Kaliammal. Refer- 
ence was made, in this connection, to 
section 6 (e) oé the Transfer of Property 
Act,-1882 which provided. that а mere 
right to sue cannot be transferred.. Learn- 
ed- counsel submitted: that Kaliammal’s 
sale deed, dated 26th May, 1966 in favour 
of the plaintiff being merely the transfer 


“rights. 


РЧ 


of à personal right to sue, was within thi 
mischief.of section 6 (e) of the "Transfe 
оў Property, Act, and, therefore, it couk 
not.clothe the -transferee within ат 
Thus, even with this sale dee 
in his favour, the plaintiff Sornam canno 
be held to be а person claiming “ unde 
the minor " within the meaning of section 
8 (3) ofthe Act. - 


21. We cannot subscribe to the. basi: 
arguments of Mr. Martin that thi 
right of a ward after attaining majorit) 
to avoid or set aside the guardian’s aliena 
tions during minority is merely a persona 
right to sue which is incapable of transfe 
by the minor. Under the plain terms О 
section 8.(3) cf the Act, it is difficult t 
see how we сап exclude a transferee fron 
the minor from the ambit of this provision 
When: the sub-section refers to “an 
person, claiming under the minor ”’, it i 
assumptive of the position that the righ 
to avoid the guardian’s transfer can be 

derivative right, claimed as such by any 
one else from the minor. If the Legislatur 
had accepted the position that а Hind 
minor's right to avoid the guardian 
alienations is merely a personal right t 
sue, these words would not have bee 
found enacted in the sub-section. | 


22. ‘There is a theory that the mistak 
and assumptions of those who draw u 
Acts of Parliament do not constitute th 
law. But we are satisfied that section 
(3) of the Act has been enacted on fin 
foundations. Even under the gener: 
law, relating to transfers.of propert 
Courts have recognized a well-merite 
distinction between the transfer of a mo 
right to sue, as such, on the one han: 
and the transter of property which carri 
with it an incidental righz related to th 
remedy for its recovery, on the othe 
Section 6 (e) of the Transfer of Proper 
Act, on which reliance was placed 1 
Mr. Martin, does not brush aside th 
distinction: It is applicable, in term 


-only to the former kind of transferee of 


mere right to sue. 'Fhe section in t! 
Transfer of Property Act would seem ` 
have been inspired by ancient Engli 
rules of law which were framed:against ат 


‘transfer of a mere right to sue. The obj 


ction was based on the doctrine that tì 
law would not recognise any transactit 
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iavouring of maintenance or champerty. 
However, even in England, exceptions 
ire recognised to this rule.- One such is 
hat there is nothing unlawful in the pur- 
:háse of property which the purchaser 
'an only enjoy by defeating existing ad- 
'erse claims. "The. position is succinctly 
et out in. Halsbury Vol. 6 paragraph 
7 at page 50: “In every case 
t is a question whether the purchaser's 
eal object was to acquire an interest in 
he property, or merely to acquire a right 
о bring an action, either alone or jointly 
vith the vendor." In this sense, it 
несотпеѕ.а matter of enquiry in every 
ase as to whether the subject of the con- 
eyance is the property, including the 
ight of action in respect of the property, 
r whether it is a mere right of litigation. 
f the assignment or transfer of the right 
j»'sue is only incidental and subsidiary 
› the conveyance of the property; there 
эша be no question that the same may 
e transferred along with the property, 
nder an effective conveyance. ' : 


3. In India; the position seems to have 
зеп not so well settled. On the question 
hether thé conveyance -by a werd of 
roperty alienated by his guardian is the, 
isignment of a mere right to sue or some- 
xing.more, there has been some conflict 
? authority in our Courts.. There are 
ses On. both sides of the line. There 
© decisions of Courts which have held 
tat the minor’s right to avoid. the trans- 
r by his guardian or to set it aside is a 
sluable right attached to the property. 
hey have further held that it is given to 
«e minor under the law to render an 
fective conveyance to his alienee of the 
operty along with the incidental remedy 
r its recovery. The latter view finds 
rcible expression in a judgment of 
jswanatha Sastri, J., in  Palaniappa 
pundan v. Nallappa Goundan!. After re- 
rring to some of the earlier authorities 

which a contramy opinion had been 
pressed, the learned Judge observed at 
ме 272 : S ` 


“Т am unable to accept these decisions 
as embodying a correct statement of the 
law. There was here a sale of property 
by the ex-minor and пої an assignment 
of a mere right to sue. No dÓubt, the 





1. (1951) 1 M.L.] 4265: A.I.R. 1951 Mad. 817. 
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vendee from the minor had to sue the 
previous purchaser from the guardian. 
for recovery of possession of the pro- 
perty, but in my opinion, that did not 
render the sale by the minor a transfer 
df a mere right to sue ........ uires 


li is a right annexed to the ownership 
of property от an interest in property 
and is available to the legal representa- 
tives of a minor who dies without avoid- 
ing а transfer. Where an ex-minor 

.transfers property unauthorisedly sold 
by his guardian during his minority, 

' he transfers not a right to sue, but his 
interest in the property, though a suit 
may be necessary to avoid the transfer 
by the guardian and possession of his. 
property from the alienee." 


. 24. One of the authorities which came in. 


for criticism at the hands of Viswanatha. 
Sastri, J.; was an early decision of a 
Division Bench of this Gourt consisting of 
Sadasiva Ayyar and Spencer, JJ. In 
Muthukumara Chetty ч. Anthony Udayar!. 
In that case, Sadasiva Ayyar, J., stated 
the proposition of-law, as a theoretical 
question, with reference to the facts of that. 
in the following terms : “‘ If Rajagopalan, 
after attaining majority, should wish to 
repudiate the lease, there can be no-doubt 
he can do so without a suit. But can 
any one else do so ? The right to avoid 
is a personal privilege °°........,..... 
See 22 American Cyclopedia page. 547.2 


25. In Alamelu Ammal v. Krishna Chetty® . 
Satyanarayana Rao and Balakrishna 
Ayyar, JJ., had to consider a case where, 
on the death of a minor, the reversionary 
heirs of the minor had brought a suit for- 
setting aside the alienation effected by 
the guardian of the minor, The suit was 
filed by the reversioners within: 12 years 
of the date- of the elienation, but.after 
the expiry of three years from the minor's 
death. The lower Courts held that the 
suit wes, barred by limitation, because 
under section 6 (3) of the Indian Limita- 
tion Act, 1908, limitation had to be 
counted from the date of the death of the 
COLL :—. 

`1. (1915):I.L.R. 38 Mad. 867: 29 *M.L*J. 
817:241.6.120. -. ^ 

2. (1954) 1 M.L.J. 294: 67 L.W. 84: I.L.R. 
(1955) Mad. 562 : A.I.R. 1954 Маа: 585% 
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minor. The learned Judges held ‘that 
Article 44 applied to the case,but in cóm- 
puting the limitation, section 6 (3) cannot 


be invoked. “Aecording to «them, the. 


three-year period must be counted from 


the date when the minor would have, 


attained majority had- he not died. 
The reasoning of the learned Judges was 
that a transferee or a legal representative 
of the minor acquired title to the property 
subject to the right of the minor’s option 
being exercised within three years from 
the date of the minor attaining majority. 
After referring to certain earlier decisions 
the learned Judges observed ‘‘in our 
opinion, the right which is being exercised- 
by the legal representatives is the right 
of the minor to avoid the transfer...... d 


According to the learned Judges, this. 
manner of applying Article 44 to the case: 


of minor's legal representative was in 
consonance with the policy behind .that 
article. Their reasoning was that the 
same disability thet affects the minor must 
also apply to the minor'slegal representa- 
tives or a transferee from the mino» ; for 
according to the learned Judges, they were 
“© persons claiming through the minor". 
The learned Judges also observed that the 
right.to set aside an alienation, for which 
Article 44 provided the period of limita- 
tion, was not “а personal privilege. con- 
ferred upon the minor under section 6(3) 
of the Limitation Ас.” The learned 
Judges expressed their disagreement with 
the decision in .Ramiak v. Brahmiah!, 


which had relied on section 6 (3) of the. 


Limitation Act and had held that limita- 
tion has to be computed from the date of 
death of the minor. Incidentally, the 
conflict in judicial decisions touching the 
computation of. limitation .had been 
resolved in the new Limitation Act, 1963 
in Article 60 $ the Schedule. ~-~- » 


26. Theaforesaid view of Satyanarayana 
Rao and Balakrishna Ayyar, JJ., on the 
nature of the minor’s right to set aside the 
guardian's alienations were not accepted 
as correct in a^ latér decision of.a Bench: 
of this Court consisting of Govinda Menon 
and P. N. Ramaswami, JJ. in Palani 
Goundan v. — Vanjikkal?. 





` 1. *(1986):59 M.L.J.196 at'19g:: 127 1.6.801:: 
32L.W.206 :A.I.R.1930 Mad.821. ^  ' 
2. L.L.R. (1956) Mad. 1062::(1956) 1 M.L.J. 
498. е NE Eua ok ee 
M Lj—2 


This Division . 


Bench thought: that the learned Judges 
who decided Alamelu Атта! v.: Krishna 
Chetty! had: merely assumed, without a 
detailed ‘examination of the legal position, 
that a minor’s right to set aside the guar- 
dian’s alienation is heritable and aliena- 
able, and that the learned Judge’s were 
only dealing with a matter of limitation.. 
We may say that this observation may’ 
not be apposite, at the present moment, 
as applied to Article 60 of the Limitation 
Act, 1963. For this Article now clearly 
provides for a suit to set aside a transfer of 
property affected earlier by the guardian 
of-a ward not only by the ward himself 
after -attaining majority, but also by the 
ward's legal representative in a case 
where a ward dies before attaining majo- 
rity and also in a case where he dies 
within three years from the date of attain- 
ing majority. . Article 60 of the Schedule 
to the Limitation Act, 1963, clearly and 
unequivocally proceeds on the footing 
that the said right is heritable, if not 
alienable. DE 5 68% 


27. Bethatitasitmay, Govinda Menon 
and. ‘Ramaswami, JJ. preferred not to. 
accept the decision 4n. Alamelu Ammal v. 
Krishna, Chetty". They accepted as correct 
the, decision cf Sadasiva. Ayyar and 
Spencer, JJ. in Muthukumara Chetty v. 
Anthony Udayar*. They expressed their 
dissent. from the opinion expressed by 
Viswanatha' Sastri, J. in Palaniappa 
Goundan v. Nallceppa Goundan? . 


28. Apart from the above decisions of 
our High Court reference was . made to a 
decision of the Calcutta High Court in 
Mon Mohan v. Bidhu Bhusan*. It was held 
in that case that the interest which the 
minor possessed in the property transterred 
by the guardian is a mere right to sue to 
have the sale set' aside, and the, transfer 
by the minor ОЁ such a right is clearly 
prohibited. under,section 6 (e) of the 
Transfer of Property Act. р 

28-A.- Itis unnecessary to refer in detail 
to tlie other casescited at the bar. A fairly 
long list of decisions may be found in the 





‚1; (1954) 1-M.L.J. 294: I.L.R. (1955) Mad. 

562 : 67 L.W.g4 : 4.I.R. 1954 Mad. 585. 

. 2. (1915) I.L.R.38 Mad.867: 29 M.L.J.617. 

` 3. (1951) LM.L.].265: A.I.R. 1951 Mad.817. 
4. A.I.R. 1939 Cal.460. „ 
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judgment of Viswanatha Sastri, J. in 
Palaniappa Goundan v. Nallappa Gaundan!. 
Theréunder. the list upto date, we may 
site thé judgment of' Ramamurti, J., in. 
Gunnama v. Bolachi?. 1а which the learn- 
ed Judge merely followed : without dis- 
cussion, the judgment of Govindan Menon 
and Ramaswami, JJ. in Palani’.v. Vanjik- 
29. " Oma view of the cases citéd at the 
Бат, we find that the qüestions' at. issue 
in the present case: had: not directly 
arisen in any Of those cases excepting, 
incidentálly;!in connection - мї: "е 
application of section of .6 (3) of the 
Indian’ Limitation Act, 1908 or Article 
44 of Schedule 1 to the said Act. , At all 
events, all those cases had only dealt 
with the law.that subsisted before, the- 
coming into force of the Hindu Minority 
and Guardianship Act, -1956 and they. 
cannot'be regarded as-authorities on the’ 
true construction of section 8 of that Acts 
30. Gokulakrishnan, J.; in making the 
reference to the Full Bench, Һас pin- 
pointed on the apparent conflict between: 
the decisions in AMuthükumara - Ghetty- у. 
Anthony Udayar* and Palani v. Vanjikkal®, 
on the one side, and Palaniappa Goundan 
v.Nallappa Goundan* and- ` Alamelu Ammal 
v. Krishna: Ghetiy?,0n-the other. This con- 
flict in Bench decisions provided the.main 
impulse for the learned Judge to refer the ` 
matter to the Full Bench. For purposes 
of the present case, however, we do not 
think it is really necessary to resalve the 
conflict,although we are inclined to think 
that the opinion expressed by Viswanatha 
Sastri, J., Palaniappa -Goundan v. Nallappa 
Goundan*; is the sounder view, on princi- 
ple, of the law obtaining on the subject 
both before and after the commencement 
of the Hindu Minority and Guardianship 


NE 


Act, 1956. - 


31. At this stage, we may refer to section 
5 of the Hindu Minority and Guardien- 
ship Act, 1956, which clearly lays down 
that eny text, rule or interpretation of 
1951) 1 M.L.J.265: A-I.R. 1951 Mad.817. 
.L.R.(1955) Mad.114. . U 

-L.R. (1956) Mad. 1062: (1956)°1 M.L.J. 


1. ( 
2. I 
3. I 
498: Ф: 
4. (1915) I.L.R.38 Mad.867:29 
5. *(1954) 
562. 


29 M.L.J.617. 
1 M.L.J. 294: I.L.R. (1955) Mad. 
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Hindu Law or any custom or usage as part 
of that law in force immediately before. 
the commencement of. the Act, shall 
cease to have effect with respect 10 апу: 
matter for which provision 15: made in 
this Act. Та our view, the - overriding 
effect of the Act under this provisicn: 
would encompass. even. earlier Court 
rulings on^the subjects which are now 
dealt with by the Act. At all events, in 
so far as the instant question before us is 
concerned, we have no doubt, that it lias 
gotto be decided. onlyin termsof section 
8 (3) and not by reference to the judicial - 
precedents in regard to the law as it 
existed before the commencement of the- 
Act. і ЕЯ 

32. - Gokulakrishnan, .Ј., in his referring 
judgment; apparently thought that sec- 
tion 8 (3):can only-refer to persons who 
obtained the minor's property: by‘devolu- 
tion of law, such as heirs-at-law. or rever- 
sioners. . We do not find any justification 
for giving to the words ''any'one claim- 
ing under him" this restricted meaning. 
The feasons suggested for this restricted - 
imterpretation was that section. 8 (3) of 
the Hindu Minority and Guardianship 
Act, 1956 must be construed in harmony 
with section 6 (e) of the Transfer of Pro- 
perty Act. We doubt whether there exists 
any canon of ‘ harmonious’ construction, 
which extends the scope of: the” Court's 
inquiry béyond the confines of the parti- ` 
cular statute which the Court has to cons- 
true. Nor can we-accept as sound the 
notion that the Court can ignore. the 
plain terms of a statute, by reference to 
the provisions in a different enactment. 
In any case, we do not see the relevance 
of reading section 6 (e) of the Transter 
of Property Act, into section 8 (3) of the 
Hindu Minority and Guardianship Act, 
1956. Section 8 (3), on its plain terms 
applies to the transferees as well as the 


legal representatives of the minor, and it| _ 


cannot have been the intention behind 
the words “апу person claiming under 
the minor" that.a fransferee from the 
minar should stand excluded from the 


description. 
33. Gokulakrishnan, J. however, was 
prepared to concede that the words “é any 
person claiming under the minor ?* could 
be-applied.to persons to whom the minor’s 
interest has devo under inlferitance. 


1] 


We are unable to see how this result could 

flow if section. 6 (3) of the "Transfer of 
Property Act were thought to control the. 
scope of section 8 (3) of the Hindu 
Minority and Guardianship Act. If the 
theory is that a minor's right to set aside 
the guardian's alienation is a-mere right 
of litigation and is only personal to the 
minor, then,.on the. minor's death, the 


right also, must die with him, it cannot - 


devolve on his heirs or reversioners. But 
the view adumbrated by Gokulakrishnan, 
J., would seem to suggest that section, 6 
(e) of the Transfer of Property Асі would 
only have the effect of excluding from the 
ambit of section. 8 (8) of the Hindu 
' "Minority and Guardianship. Act, 1956 
transfers inter. vivos of the minors right 
in the property alienated by the guardian, 
We do not see any validity, in principle. 
for this understanding of the sections. 
We have earlier referred to section 5 ofthe 
Hindu Minority and Guardianship Act, 
1956 with particular reference to clause 
(a). That sub-section dealt with’ the 
overriding effect of the Act-as respects 
any rule of Hindu law, usage, custom, 


` ete, in force immediately before 
the ‘commencement -of  the' Act. 
Clause’ (b) enacts similarly; - . that 


**any other law in force immediately 


beforé the commencement of this Act: 


shall cease to have effect in so far as it is 
inconsistent with any of the provisions 
contained in the. Act." - This being the 
avowed intention of the legislature, when 
it comes to a quéstion of, which is to be 
master, section-6 (e) of -the Transfer. of 
Property Act or section 8 (3) of the Hindu 
Minority and Guardianship Act, 1956.? 
The former must necessarily yield to the 
latter under the compulsive rule of inter- 
pretation declared by section 5 (b) of the 
latter-Act. Ме have no hesitation, there- 
fore, in’ giving to section -8 (3) the. full 
force and effect the words in their 
natural and ordinary meaning: carry. ` 


34. In the result, our ‘formal answer to 
the question referret to us is that the right 
to set aside the-alienation ‘of а minor's 


property by the guardian 15 available . 


uncer section 8 (3) of the Hindu Minority 
and Guardianship Act, 1956, not only to 
the mindr himself, but also to any person 
claiming under him, which latter expres- 
sion includes a transferee of the minor. 
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35. On this construction of section 8 (3) 
of tlie Hindu Minority and Guardianship 
Act; 1956, the plaintiff Sornam has to be 
regarded as a person. claiming under the 
minor Kaliammal, and this being so, the 
previous alienation of the suit property, 
dated 21st October,. 1959 made by 
Kandayya as guardian of Kaliammal is 
open to ayoidance Бу -the plaintiff. lt 
follows, that the. suit filed by him for 
setting aside, that- -alienation and for 
possession. must- be held to have been 
properly laid. | 
36. Thesecond appealisdismissed. But 
in the circumstances, there. will be no 
order as 10 costs., - 


SE. 
IN THE HIGH COURT OF . JUDI- 
CATURE AT MADRAS. `. 
Present :—M. M; Ismail, 7. 

e Appellant* 


Appeal dismissed. 


Se 


Vaiyapuri Gounder 
Kalianna Gounder. | -- .. Respondent. 
Agreement to sel! Agreement after sale to 


reconvey property—If agreement simpliciter 
or one to-reconvey—Test—Time whether of 


- essence of contract. 


In ап agreement.to reconvey, the under- 
standing to recoavey the properties should 


‘form part of the bargain of the original 


sale of the properties. That constitutes 
the very essence of the agreement to re- 
convey. Once that understanding is 
absent, the mere fact that subsequently an 
agreement was entered into between the 
two parties who happened to be the ven- 
dee and the vendor under the earlier 
transaction willnot convert the agreement 
“into an agreement to reconvey and it will 
remain and continue to be an agreement 
ment of sale of immbvable properties 
simpliciter. —— [Para. 5.] 


In the instant case, the agreement to re- 

convey the properties was not entered into 

at the time of tke original sale, but-subse- 

quently and a time was specified. On the 
e 

сы I 

26th March, 1976. 


„*8.А. No. 1284 of 1973. - 
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question whether it was an agreement to 
reconvey or an agreement simpliciter, 
and whether time was of the essence of 
the contract, А 


Held, the agreement cold not be: an agree- 
ment to reconvey the properties, but 
could only be-an agreement to sell pro- 
perties simpliciter. In such a case, the 
normal rule was that time was not of the 
essence of the contract-and therefore the 
suit instituted by the plaintiff was within 
time. [Para. 5.1 
Cases referred to :. Lais 


Kandaswami Mudaliar v. Munuswami Udayar, 
(1974) 87 L.W. 384; Varadarajulu lyer v. 
Arumugha Goundan, (1960) 1 M.L.J. 380: 
L.L.R. (1960) Mad. 234 : 73 L.W. 6i: i 
A.L.R. 1960 Mad. 203. { 


Appeal against the decree of the Clourt 
of the Subordinate Judge (Additional), 
Erode in Appeal Suit No. 207 at 1968, 

preferred against the decree:of the Court 
of the District Munsif of Gobichettipala- 
yam in Original Suit'No. 678 of 1967. 


S. Sethuratnam, Т: Somasundaram and A.S. 
Venkatachalamurthy, tor Appellant. 


M. Venkatachalapathy, for. ‘Respondent, 
The Court delivered the following 


Jupamenr,—The plaintiffin O.S. No. 678 
af 1967 on the file of the Court of the Dis- 
trict Munsif of Gobichettipalayam, who 
succeeded before the Trial Court, but lost 
before the first appellate Court, is the 
appellant herein. Admittedly the suit pro- 
perties originally belonged to the joint 
family of one Krishna Gounder and his 
sons. The said Krishna Gounder acting 
for himself and as guardian of his minor 
sons sold the suit properties to the defen- 
dant on 17th October, 1962 for a consi- 
deration of Rs. 1,500. Subsequently under 
Exhibit A-] dated, 17th June, 1963 the 
lefendant in the present suit enteredinto 
an agreement with Krishna’ Gounder 
agreeing to sell the suit properties to him 
Kor a consideration of Rs, 1,500 and re- 
3eived an advance of Rs. 10 and it was 
agreed that the balance was to be paid and 
she sale deed to be executed in any‘Chithirai 
Xalavathi’ within four years. Admittedly 
Krishna Gounder assigned the right se- 
sured under Exhibit A-1 in favour of the 
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plaintif in the present action under Exhie 
bit A-2 dated 6th April, 1964. Admittedly 
the plaintiff did not pay the balance in any _ 
Chitkirai Kalazathi within four years, but 
offered to pay the balance and take the 
sale-deed 34 days after the expiry of that 
period. On the defendant: refusing to 
execute the sale-deed, the present suit was 
instituted by the plaintiff for specific per- 
formance. of the agreement Exhibit А-1. 
One of the cantentions raised by the de- 
fendant i in the suit was that Exhibit А-1 
Was not an agreement to sel] the suit pro- 
perty simplicizer, but was an agreement to 
reconvey the properties, that therefore. 
with reference to such an agreement, the | 
time was of theessence of the contract and 
thatsince admittedly the plaintiff did not 
pay the amount and ‘obtain the sale-deed 
within the period stipulated in Exhibit 
A-1, he was not entitled to any relief in 
the present suit. ‘However, the case. of 
the plaintiff was that Exhibit A-1 was not 
an agreement to reconvey the properties, 
but it was an agreement to sell the proper- 
ties simpliciter; that therefore time was 
regarded to be theessence of the contract 
and that consequently he was entitled to а 
decree for specific performance. The 
learned District Munsif, who tried the suit, 
accepted this case of the Plaintiff and held 
that the’agreement, Exhibit A-1 was an 
agreementsimpliciter to sell the properties 
by the defendant to Krishna Gounder, the- 
assignor of the plaintiff and therefore de-. 
creed the suit. However, on appeal pre- 

‘ferred by the defendant, the learned Ad- 
ditional Subordinate Judge of Erode re-. 
versed the conclusion of thé learned Dis- 
trict Munsif and held that the agreement 
Exhibit A-1 constituted an agreement to 
reconvey the properties and that with re- 
gard to such an agreement, time was of the 
essence of the contract; that since admit- 
tedly the plaintiff-appellant did not pay 
the amount within the time stipulated 
under Exhibit А-1, he was notentitled to - 
a decree for specific performance and 
therefore dismissed the suit instituted by. 
the plaintiff. Hence, the present second: 
appeal by the plaintiff in the present 
action, 


2. Having regard to what І have | stated 
above, the only question that аїіѕе for 
consideration is, whether Exhibit А-1 

constituted an agreement of гесоцуеуапсе 
or was an agreement to sell the properties 


1. VAIYAPURI GOUNDER 7. KALIANNA GOUNDER (Ismail, 7.) 


simpliciter. The learned Subordinate 
Judge has recognised the fact that there 
was an interval of eight months between 
the sale deed dated 17th October, 1962 
and Exhibit A-1 agreement dated 17th 
June, 1963. Notwithstanding: this, the 
learned. Subordinate Judge took the view 
that having regard to the fact that the 
amount for which the properties were 
agreed to be sold was the very identical 
amount for which the defendant purchased 
the properties from Krishna Gounder and 
also having regard to the further fact that 
a long time was prescribed for the pur- 
chase of the properties by Krishna Goun- 
der, the agreement Exhibit А-1 must be 
-canstrued to be only an.agreement to re- 
convey the properties and not an agrec- 
mentto sell the properties simpliciter. He 
also took into account tbat the properties 
were worth Rs. 2,500 on the date of Exhi- 
bit А-2 and thatstill the plaintiff paid only 
Rs. 2,000 for obtaining an assignment of 
the right under Exhibit А-1. That also, 
according to the learned Subordinate 
Judge would show that Exhibit А-1 agree- 
ment was not ап agreement simpliciter, 
‘but only ап agreement of reconveyance of 
the properties. However, he also noted 
-one significant fact, thatis, the admission 
of D:W. 1 the defendant, that no agree-. 
‘ment of reconveyance was, executed on 
` the date of sale by Krishna Gounder; nor 


was there any oral agreement for гесспуеу-. 


ance at any time in respect of the suit 
properties. In my opinion, this finding 
and the above admission on the part of 
О.М. 1 are fatal to the case that Exhibit 
А-1 constituted only an agreement to re- 
convey the properties. Iam of the opinion 
that the very concept of an agreement 
to reconvey involves a contemporaneous 
understanding between the parties atthe 
time of the original sale itself that the 
vendee should reconvey the properties sub- 
‘sequently even though the formal docu- 
ment embodying this understanding may 
come into existence later. Otherwise, the 
very concept of reconveyance which has 
"been recognised to bê a concession or pri- 


vilege conferred on the vendor by the ven- ` 


dee at the time o$ the original purchase 
of the properties will have no significance 
whatever. Inthiscase, I may not attach 
элу signifitance even to the fact that there 
was an interval of eight months between 
ihe date af the original sale, namely, Í 7th 


„constituted an ag 


. Udayar and others% 
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October, 1962 and the date of Exhibit A-1 
namely 17th June, 1963, ifthere had been 
an understanding on 17th October, 1962 
itself that Krishna Goünder, the vendor 
of the properties should have a right to 
repurchase the properties from the defen- 
dant later, subject to:certain conditions or 
fulfilment of certain -stipulations, But 
in this case,-there is the clearest possible 
evidence on the part of the defendant as 
D.W. 1, who was directly a party to the 
sale-deed as well as Exhibit А-1 that no 
agreement of reconveyance was executed 
on the date of the sale, namely, 17th 
October, 1962 and that there was no oral 
agreement for reconveyance at any time 
in respect of the suit properties. There- 
fore, Exhibit А-1 is a totally independent 
transaction utterly unconnected with and 
dissociated from the original sale on 17th 
October, 1962 and consequently Exhibit 
А-1 cannot be said to be an agreement to 
reconvey the properties. Lf there had been 
atleast no evidence either way, namely, 
as to whether there was an understanding 
at the time of the original sale-deed at 
all with regard to the reconveyance or 
not, the other features present in Exhibit 
A-1 pointed out by the learned Subordi- 
nate Judge, may tend to an irference that 
there should have been such an under- 
standing. In thiscase, there being direct 
evidence that there was no understanding 
atthe time of the original sale to reconvey 
the properties, there can be no scope 
whatever for holding: that Exhibit A-1, 
ment to reconvey the 







properties. S 
4+ 
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. a SEEN Jo je J = А 
3. In Kandaswami3yfudaliar у. Munuswama 





sBench: of this Court 
had occasion to "Consider `a- particular 
agreement as to whether it was an agree- 
ment to reconvey or an agreement to sell 
the property simpliciter. "The learned 
Judges pointed out : | 


'* Apart from the difference in the price, 
the sale-deeds and the agreement to 
convey are not contemporaneous docu- 
ments. The sale-deeds were executed 
in 1950 but the agreement to convey was 
entered into only. in 1952. It was in 

' ifactnotclaimedin the written statement 
by the defendant that the agreemen, 





od 
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"-was executed in pursuance of an agree- 
ment to reconyey the property.” 


,I am again emphasizing the factthatitis 
not the difference іп time .of. two years 
‘that will decide the issue, but it is the 
absence of any claim that-there was an 
understanding at the time. of the original 
sale itself to reconvey the-properties which 
understanding was subsequently reduced 
to writing іп 1952 that will determine the 
issue so as to hold that the agreement was 
not an agreement to reconvey the proper- 
ties. . : 


A. In Varadarajulu - ут у. Arumugha 
Goundan and others, anothér Bench of this 
Court had occasion to- consider whether 
time was the essence of a particular con- 
tract and while considering that question 
the learned Judges pzinted-ovt: —— 
` But there may be cases wliere time .15 
made the essence of the contract. There 
may be also cases, where, though time 
was not made expressly as the essential 
term’ of the contract, the substance or 
. nature of the contractissuch that time 
would be deemed. to be of the essence. 
“In regard to contracts relating to im- 
movable property, such cases occur in 
contracts for repurchase or reconveyance 
oí property. In those cases, there is 
generally an outright sale of the pro- 
perty accompanied by an agreement to 
reconvey the same on beingso required 
to do by the original vendor within the 
stipulated time, ?”..- E 


When the learned Judges stated; accom s 
panied by an agreement to reconvey the 
same °°, they did not intend to lay down. 
that there must be a document accom- 
panying the sale-deed, but all that they in- 
tended to lay down was.that there must 
have been an understanding or agreement 
between the parties that the vendee 
should subsequently reconvey the pro- 
perty to the vendor;even'though & formal 
document embodying the understanding 
might come into existence later. . 

5. ‘These two decisions support the. view 
that I have taken, namely, that the under- 
standing toreconvey the. properties should 
form’ part of the bargain of the original 


1. (1960) 1 M.L.J. 380 : I.L.R. (1950) Mad, 
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sale of the properties. That, in my opi 
nion, constitutes-the very essence of the 
agreement to reconvey, Once that un- 
derstanding is absent, the mere fact that| . 
subsequently an agreement was entered 
into between the two parties, who hap- 
pened to be the vendee ала the vendor 
under the earlier transaction will not con- 


- vert the agreement into ari agreement t 


recorvey and it will remain and continue 
to. be an agreement of sale of immovable 
properties simpliciter. Having-regard tol. 
the -admission of D.W. 1 in the present 
case that there was no oral agreement 
even’ at the time when the original sale 
took place on 17th-October, 1962 to re- 
convey the properties, it would inevita- 


-bly follow that Exhibit А-1 cannot be an]. 


agreement to reconvey the properties but 


, can only be an agreement to sell: proper-. 


ties simpliciter. In such a case, it is not 

disputed that the normal rule is that the| 

time is not of the essence of the contract: 

and therefore the suit instituted by the 

applicant being within time, it not hav-| 
ing keen barred by limitation, he is en-|- 
titled to the relief of specific performance} 
prayed for, TE . 


6. Accordingly the second appeal is al- ` 
lowed and the judgment and decree of 
the learned Additional Subordinate. Judge - 
of Erode dated 2nd -Матсћ, 1971 are not > 
set aside and those of the learned District 
Munsif of Gobichettipalayam dated 27th_ 
September, 1968 are restored. The par- 
ties will bear their respective costs through-. 
out, No leave. i 


5.7. - ———. Appeal allowed; 


ip 

ІХ THE HIGH COURT OF JUDI- 
GATURE.AT MADRAS. | `` 
PRESENT iP. S. Kailasam, 0.0.9. ` and, 
V. Balasubrahmanyau, Fe 07 0, 
The Coilector of Customs; Mádras-1 


D. 


Mehta Paint Works and another 
| ' Respondents 


Madras Port Trust Act I of 1905), sections 
49, 48— Scale of Rates, Ghapier LV, Rule 
13 (a) and (b)— Detention. certificate—Issue 


of —Not enforceable by statute—Rules 13 (а). 


and (b) in the nature of contract —Not enforce- 
- able by writ —Constitution ‘of India (1950), 
Article 226, — : PN 


A detention certificate by the customs 
authorities is given in order to confer an 
advantage on the consignee to clear his 
goods at a reduced rete of demurrage 
charges. These rules are.not, enforce- 
able under any statute and no public 
duty is cast on the customs authorities. 
Rules 13 (а) and (5) of Chapter IV of the 
Scale of Rates chargeable by. the Port 
Trust, are in the nature Of а contract 
between parties and cannot be enforced 
by the issue of a writ of mandamus. 

(Para. 6.) 


Case referred to :— 


Trustees, Port of Madras v. Amin Chand 
Pyarelal, (1976) 3 S.C.C.. 167: АЛ.К. 
1975 S.C. -1935. , | 


Appeal under Clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice Ramaprasada Rao, 
dated 7th September, 1970 and made in 
the exercise of the Special Original Juris- 
diction of the High Court in W.P. No: 
1706 ot 1967 presented under Article 226 
of the Constitution of India to issue a writ 
of mandamus directing the respondents 


to issue a detentien certificate in favour. 


of the. petitioners and permitting the 
petitioners to clear the consignment of 
2999 paper bags of-powdered whiting of 
c.i.f. value of Rs. 25,371.24-p. without 
pafingethe demurrage charges. — 


* W.A. No. 47] of 1971 against 


W.P. No. 1706 of 1967. ` 25tk March, 1976. 


COLLECTOR ‘OF GUSTOMS о. MEHTA PAINT WORKS (Kailasam, O.C. 7.) ` 


| The Order ofthe Court was made by 
г. Zfpellant* | ` 
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The Central Government Standing Coun- 
sel, for Appellant. ` 
K. б. Jacob, 5. KL. Ratan 


M. - As and -Raju К. 
Lukose, for Respondents. ^ "- 


Li 


P. S. Kailasam, Q.C.T.—The Collector of 
Customs, Madtas who was the first 
respondent in the writ Petition,.is the 
appellant in this writ appeal. "The first 
respondent herein, Mehta Paint Works, 
filed W.P. No. 1706 of 1967, impleading 
the Collector of Customs and the Port 
Trust, Madras, for the issue of a writ of 
mandamus directing the Collector of Cus- 
toms to issue. a.detention certificate in 
favour of the first respondent herein and 
permitting the first respondent to clear 
the consignment .without paying the 
demurrage charges.. The learned ‘Judge 
allowed the writ petition and directed 
the issue ofa rule 4n the nature of mandamus 
directing the Colléctor of Customs to 
issue a detention certificate for the period 
from 10th January,..1967 to 12th April, 
1967. The learned Judge further direct- 
ed that the first respondent herein, on the 
basis of the said certificare, would be 
entitled to the necessary adjustments in 
the matter of payment of demurrage 
charges to the Port Trust or. the goods in 
question. Against this order, the Collec. 
tor of Customs has preferred. this wri» 


appeal. 


2. The first responderit-firm wes issued 


a licence for the import of pigment dye- 
stuff. A consignment: of 2,999 paper 
bags -of powdered whiting of the c.i.f 
value: of Rs. 25,371.24 was imported 
against the-said licence. А ЪШ of entry 
was filed by the first respondent herein or 
3rd January;-::1967.for-clearing the con. 
signment. After certain returns, the firs 
respondent;properly presented the bill o 
entry Оп llth January, 1967. When th 
goods were examined by the Custom 
authorities on llth January, 1967, the 
first respondent made an er.dorsement or 
the bill of entry to the effect that the 
import licence-duly covered the impor 
of whiting powder. The first responden 
also stated that two consignments О 
similar nafure^were cleared by it. Th 
ship completed the discharge of all it 
cargo on 16th- Januasy, 1967. Айе 


E 
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checking. the goods on 19th January, 
1967, the customs authorities issued э 
show cause notice on 20th January, 1967, 
то the first respondent calling upon it to 
explain why the goods should not be con- 
fiscated on the ground that the import 


licence produced was for pigment dye-- 


stuffs and the import.of powdered whiting 
under the said licence was. not permitted. 
On 24th January, 1967, the first respon- 
dent complained that it was not allowed 
to-clear the goods. On 25th January, 
1967, the first respondent received the 
show cause notice and ‘gave a reply on 
28th January, 1967 reiterating the plea 
that the article imported was permissible 
under the import licence. The customs 
authorities were‘ not satisfied with the 
explanation and referred the matter for 
the opinion of the Chemical Examiner on 
7th February, 1967. The report was 
eeceived on 14th February, 1967. - As 
there was some delay, the first respondent 
issued а reminder. After’a joint meeting 
of the Ghief Controller and Collector of 
Customs on 10th March, 1967, a note for 
adjudication was put up Оп -15{Һ March, 
1967. On 25th March, 1967, the first 
cespondent received a letter fixing the 
Tate of personal hearing as Ist April, 
1967. On Ist April, 1967, the first’ res- 
pondent attended the personal hearing 
and on 6th April, 1967 an order of adjudi- 
ation was passed. On 12th April, 1967 
he goods were directed to be released and 
were in fact cleared on that day itself. 
[he order of adjudication was to. the 
'ollowing effect :— i ` 


** Powdered whiting is banned item for 
actual users as per April, March Policy 
1966-67— Red Book and to import this 
item a specific endorsement is necessary 
in the licence. Since the licence pro- 
duced does not bear specific endorse- 
ment, it isnot valid for the goods under 


2. However, having regard to the cirs 
.cumstances of the case, the goods in 
question haye been: allowed clearance 
as a special case. on Оу, 9 

ERTE R 7 do. = is 
3. 'Fhexe hascbesnsbseael ef law but 
fix view OF EG ELEN нады исину, 
это periak actigg, is, bping,taken,on, the, 
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present occasion, but this leniency may 
not be repeated. ` 


When «Һе, goods were cleared on 12th 
April, 1967, the Port Trust authorities 
called upon the first respondent to pay 
demurrage charges for the detention of 
the goods from 10th January, 1967 to 
12th April, 1967. The main contention 
on behalf of the first respondent consignee 
was that detention of the goods*between 
10th January to 12th April, 1967 was 
due to the customs authorities and that 
they are bound to issue a certificate, 
which would enable the first respondent 
to obtain the clearance of the goods at a. 
concessional rate. 


3. Section. 45 (1) of the Customs Act, 
1962, provides that all imported goods 
unloaded in a customs area shall remain 
in the custody of such person as may be 
approved by the Collector of Customs 
until they are cleared for home consump- 
tion. The customs authorities also are 
enjoined not to permit such goods to be 
removed from the customs area or other- 
wige dealt with, except under: and in 
accordance with the permission in writing 
of the proper officer. Section. 46 (1) 
requires that the importer shall present a 
billofentry to the proper officer. Section 
17 (3) ofthe Act enables the proper officer 
to require the importer to produce such 
documents as are necessary for the due 
compliance of the import control order 
and to assess the duty payable thereon.. 
Section 17 (1) requires that the examina- 
tion and testing by the proper officer 
will be conducted without undue delay. 
Under section 47, where the proper officer 
is satisfied that any goods entered for 
home consumption are not prohibited 
goods and the importer has paid the 
import duty: that has been assessed 
thereon, the ‘proper officer may make an 
order permitting clearance of the goods 
for home consumption. 


4. So far there is rio difficulty. But the 

difficulty arises when the goods are de- 

tained by-the customs. authorities "for' 
sion, tme Gi pint Д 

the. ӨЫ Бен C mpl а 

ultimately i ot h Oit tO. 

be confiscated, and cProceeded with 


examination. : 
ing 
goods аге contraband goods, required ‘to! 
Что, Ath Wa 
updersthe, Qustonis AGE Or they ат goods 


PER 


wich 'could be iniported without: апу 
The question that arises is ` 
waether demurrage charges are leviable . 
under- such а and if- “80; at ds 


prohibition. 


г 


^ what rate, vs dud Es 





‚5. Section 42 of the Madras Port Trust ` 


e Act, 1905, enables the Board- of the Madras 


` Port "Trust to frame a. scale’ of! rates’ at 


which and a statement of the conditions : 
“public notice published jointly by the 


"under which апу of the services specified 
thereunder shall be performed. 1t also 
enables the levy’ of. service charges ‘on 


wharfage, storage or demurrage of goods. ] 


‘on any such. place. -Section 43 enables 


the Board to frame a scale ofrates on pay- . 


ment of which and a statement of condi- 
tions undér which any property belong- 
ing to or iri tlie: possession or Occupation 
of the Boarc òr any place within the limits 


of the port may be used for the Purposes : 


mentioned in that section. -- Under 'sec- 
tions 42 and-43, the Port Trust Board -has 
framed scale of rates. ‘Chapter IV of the 
‘Scale of.Ratés deals with ` demurrage. _ 
Rules 13 (a) and (b); as they then stood, ` 


are relevant and: they may extracted in = 


full: `7 


. allowed in addition. to the free periods 
Applicable as per description of good 8: 


(a) Periods during "which goods are 


detained ‚Ьу the. Collector of. Customs. ; 
for examination under section 17 (3)- . 
and (4) and for chemical test under р 


section 144 of.the Custonis Act; 1962, 


`. other than the ordinary processes .. 
of appraisement and certified by the . 
Collector of Customs to be. not attri- ^ 


butable to any fault or negligence on 
the part of the. importers -plus one 


working day. 'The customs holidays ! 
will also be treàted -aS free Ea in | 


addition. 


(^) Where баб are un ined” by 
the Collector of Customs’ on account 
of Import "Trade Control formalities 
or for compliance of formalities prés- 
*ribed under the Drugs Act and certi- 
fiéd by the Collector : of Customs to 
be not attributable ` to any fault or 
nebligence on the part of importers, 
demurrage shall be récovéred for this 
. period,at the raté of 30 per cént. of 


the normal rátes; бе. , the rate at which’ 


M L 1—3 
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thé: 'goóds would dhcur "demüirage 
had there been no detention by the 
: ,customs.: The concession in'demur- 
rage shall be limited to a period of 
30 days plus.one working day and 
. demurrage shall be recovered at the 

full rate (2.е., third. slab) for detention 
; ;beyond the abovesaid petiod. e 


lù addition to the rules we also have 2 


Port Trust authorities and the Customs 
authorities for the benefit of the general 
public. ‘We are concerned with the 
issue of detention -certificate ` by the 
Customs authorities which would enable 
the consignee +0. Clear the goods at a 
reduced rate. Paragraphs 7 and. 8 of 
the Public Notice No. 157 of. 1966 deal 
with the issue of detention certificate, 
which run as Zollows; 


T ees ‚ Detentioif certificates will not 
be issued. in the following: types of 
a cases: — 


КӨ "Detention due to the default or 
“error of the consigriee. А 


(i) Delay in clearance necessitated by 
the non-compliance with the lmport 
Trade Control and or emer rena 
. tions. " 


(й), Goods reported for offences and 
- where it, is finally decided that an 
“offence was committed. 


^'8. "The issue of detention certificates 
~ will be limited to the following types 
of cases only :— 


(2) ‘Delay for examination (Section 17 
(3) end (4) ©? Customs Act, 1962). 


(i) Delay for chémical test. (Section 
T44, Customs Act, 1962). 


(iii). Delay. for I.T.G. formalities. 


(iv) Delay for LAE of provi- 
sions of Drugs Act." 


It may be nowd.that paragraph’ 9 of 
the public notice ultimately states that 
the détention certificates are.not grant- 
ed under any of the provisions of the 
Customs Ac, so. that a refusal by an 
о сего? Customs for the grant thereof 
is not appéalable -undér the Customs 
Act, though it is open tò the party to 


. 18 : THE MADRAS LAW JOURNAL REPORTS. 


make representation against any deci- 
sion to the next higher authority. 


5. The answer to the question that 
arises in this writ appeal, namely, whether 
the first respondent-consignee is entitled 
to a detention certificate will depend 
upon the construction to be placed 
on rules 13 (a) and 13 (5) of the Scale 
of Rates framed by the Port Trust and 
the public notice referred to above. 
The scope of rules 13 (a) and 13 (b) 
fell to be considered by the Supreme 
Court in a recent decision reported in 
Trustees, Port of Madras v. Aminchand 
Pyarelal!. In dealing with the power 
of the Board to frame a scale of rates 
and statement of conditions, the 
Supreme Court observed ;— 


“The Board's power to frame the scale 
of rates and statement of conditions 
is not a regulatory power to order 
that something must be done or some- 
thing may not be done. The rates 
and conditions govern the ‘basis on 


which the Board performs the services ` 


mentioned in sections 42, 43 and 43-A. 
Those who desire to avail of the 
services of the Board are liable to pay 
for those services at prescribed rates 
and to perform the conditions framed 
in that behalf by the Board....... i 
In such matters, where services are 
offered by a public authority on pay- 
ment of a price, conditions governing 
the offer and acceptance of services 
are not in the nature of bye-laws. 
They reflect or represent an agree- 
ment between the parties, one offering 
its services at prescribed rates and 
the other accepting the services at 
those rates........ ‘Tf the services 
are not paid for, the Board can exer- 
cise its statutory lien on the goods 
under section 51 2nd enforce that 
lien ünder section 56 of the Act, ог 
else, the Board may take recourse to 
the alternative remedy of a suit pro- 
vided for by section 62." 


From the decision of the Supreme Court 
cited above, it is very clear that the 
duty, if any, which the Port Trust is 
enjoined to discharge, is in the nature 
Of а contract and cannot, be enforced 





1. (1976) 8S.C.C. 167: A.I.R. 1975 8.0. 
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by recourse to the issue of а writ of 
mandamus. 


6. Further, under rule 13 (a) and (b), 
the rates that are to be charged are pres- 
cribed by the Port Trust and conces- 
sion is available on production of a 
detention certificate by the customs 
authorities. As the public notice makes 
it clear, no statutory or any ogher public 
duty is cast on the customs authorities 
to issue a detention certificate. A. deten- 
tion certificate is given in order to con-| 
fer an advantage on the consignee to 
clear his goods at a reduced rate of 
demurrage -charges. These Rules are 
not enforceable under any statute and 
no public duty is cast on the customs 


‘authorities. As already pointed out, 


rule 13 (a) and (5), that are found in 
the scales of:rates chargeable by the 
Port Trust, are in the nature of contract 
between: the · parties and cannot be 
enforced by the issue of a writ of manda- 
mus. We do not see any basis for the 
issue of a writ of mandamus directing the 
customs authorities to issue a detention 
certificate. Even according rule’ 13 
(a) and (5), to which the customs autho 

rities are not direct parties, the customs 
authorities need not issue a certificate 
unless the delay is not attributable to 
any fault or negligence on the.part of 
the importers. ‘If the goods are 
contraband, and necessarily have to be 
detained by the customs authorities 
for making sure whether they are non- 
prohibited or contraband goods, the 
detention cannot be said to be not attri- 
butable to the fault or negligence of 
the consignee. Further, we do not 
see any equity Or any right on the part 
of the consignee-first respondent, to 
obtain concession when it attempted 
to do an illegal act, namely, importing 
of prohibited goods. In this case, as 
already stated, in the order of adjudi- 
cation it was clearly found that the 
goods were not permitted to be imported 
by the Import Control Order. But 
the customs authorities allowed it with 
а warning to the consignee taking into 
account the various circumstances. 
Under the circumstances, we d$ not 
see any legal or normal obligation on 


the part of the customs authorities to . 


issue a detention certificate. e peti- 
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x 
tion for the issue of a writ of mandamus 
ought to have been dismissed on the 
ground that the customs authorities are 
not under an obligation to grant a deten- 
tion certificate either in discharge of a 
statutory duty or in discharge of a public 
duty cast on them. Jn this view, we 
allow the writ appeal and set aside the 
order of the learned single Judge direct- 
ing the issue of a writ of mandamus. . ' 


7. In disposing of the writ appeal, 
we may also point out ‘that the interest 
“of the consignee has become only 
academic, asthe Port Trust authorities 
contented themselves with filing a suit 
for the lesser amount due-as demurrage. 
But then the writ appeal .has to- be, 
. disposed of, as the customs authorities are 

anxious to’ challenge. the correctness of 
. the issue of a writ. of mandamus. i 


8. The writ appeal is ` allowed, ,but in 
the circumstances, there will: be’ no. 
order as to costs. ^ '' С е 


Appeal 





S.J: ў 

` : n m ‘allowed, 
IN THE HIGH COURT OF -JUDI- 
GATURE AT MADRAS. n 
Present.—P. S.  Kailasam, 


CF. and 
V. Balasubrakmanyan, J. P 
M/s. B. S. Perumal Chetty and 
Brothers, Represented by its Partner, 
B S. Chandrasekar and another . 
ut w c4Appellants* 
2. 


Thé State of Tamil Nadu, Represent- 
ed by its Special Secretary, Home 
Department, Madras-9 and others 

MES -» Respondents, 


Constitution of India (1950), Articles 14, 
15 and 226—Tamil Nadu Buildings (Lease 
and Rent Control) Act (ХУШ of 1960), 
section — 20—Hindu trust—-Exemption > from 
the Act granted by Government Order— 
Exemption granted only to Hindu; Muslim 
and Christian charitable . institutions—~ 
Government Order not discriminatory. ` 
The appellant, а° Hindu tenant of a 
Hindu, religious institution, sought to 
—————————————MÀ 
` * М.А. Nos. 49 and 50 of 1976 against 
W.P. Nos. 624 and 625 of 1976. 
M -~ М june, 1976 
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challenge the validity of the Govern- 


‘ment Order passed by the Tamil Nadu 
"Government under section 29 of Act 


XVIII of 1960 exempting buildings 
belonging to. Hindu, Christian, and 
Muslim charitable institutions from the 
provisions of the Act. as discriminatory 
as against Parsi religious institutions: 


Hed: While considering the validity 
of an order made by the Tamil Nadu 
Government under section 29, the Court 
has to take the state of affairs in the 
State of Tamil Nadu for which the Act 
is intended to apply. The plea of a 
Hindu tenant under a Hindu religious 
institution that because Parsi. religious 
Institutions are not exempted the law 
is discriminatory cannot be accepted. 
In the present case, the appellants are. 
not directly affected. ©, 0. 1. 
NC DESEE В [Paras. 3 &? 5.[ 
Cases referred to :— ы DRESS 

Dwarakadas: v. Sholapur WSpinning ` and’ 
Weaving ` Compans, 1954 S.G.J.. 175 : 
(1954) 1" M.L.J. 355 : 67 L.W. 176 : 
(1954) S.C:R. 674 i .A.LR. 1954 S.C. 
119 5, Massachusetts v. Mellon, . (1922): 
262 L.W.Ed. 447; Buchanan v. ' Warley,. 
(1917) 245 U.S. 60... > c ^ c 


"Appeals "under Glause 15 of the Letteis 


Patent against the Order of the Honour- 
able Mr.: Justice Ramanujam -dated 
18th February, 1976 and made in the 
exercise of.the Special Original Jüris- 
diction.of the High Court in Writ Peti- 
tions Nos. 624 and 625 of 1976 presented 
under Article 226 of the Constitution of 
India to issué writ of. certiorari in each 
calling for the records relating to G.O. 
Ms. No. 1998, Home, dated 19 August, 
1974 and quash the said order and made 
therein in so far as it.relates to the 
respective petitioners. : 


К. K: Venugopal for $ Balathandapani. 
and K. R. Nagamanickam, for Appellants. 


The Order of the Court was made Бу: · 


Kailasam, GF.—These two appeals are 
preferred by the petitioners in W.P. 
Nos. 624 and 625 of 1976. 


т е E ы 
2. 'The appellarts filed the writ peti- 
tions praying for the issue ofa writ' of 
certiorari and to quash the orders issued. 


20 
in G.O.Ms. No. 1998, Home, dated 
12th August, 1974. The appellants 


were the tenants under the second res- 
pondent. Under section 29 of. the 
Tamil Nadu Buildings (Lease and Rent 
Gontrol) Act, 1960, the Government 
exemoted all buildings owaed by Hindu, 
Christian and Muslim religious , trusts 
and charitable institutions from the pra- 
visions of the said Act. The writ peti- 
tions. were filed by the appellants on 
the ground that it violated Articles 14 
and 15 of the Coastitution of India and 
that in any event it violated the prin- 
ciples of natural justice in so far as orders 
of exemotion were passed without notice 
to the affected tenants. Ramanujam, 
J., dismissed the writ petitians, and 
hence these appeals. [Tu A 
3. Mr. Venugophl, the léarned counsel 
for the app^llants, submitted chat the 
confining of the exemption under section 
99 of the Act to the buildings owned 
by Hindu, Christian and Muslim ‘reli- 
gious trusts and charitable institutions 
is discriminatory and contrary to the 
provisions of Article 15 (1) of the Consti- 
tution. His submission is that while 
buildings which belonged to Hindu, 
Christian and Muslim religious institu- 
tions are exempted from the operation 
of the Act, buildings belonging to the 
other religious institutions like Sikhs, 
Jains and .Parsis are not exempted from 
the operation of the Act; and in these 
cases the provisions of the Act have to 
be followed. It has to be noted that the 
appellants are Hindu tenants under the 
second respondent Hindu trust. 
Whether a Parsi, Jain or a Sikh religious 
institution would suffer by not being 
granted exemption under section 29. is 
not open to the. appellants, as they are 
not directly affected on the ground of 
religion. ln other words, if the appel- 
lants complain that their rights have 
been affected on grounds of religious 
discrimination, it would be a different 
matter. Under section 10 (3) (2) of 
the Act it is provided that where the 
Jandlord of a building is a religious, 


charitable, educational or other public . 


institution, it may, if the building is 
required for the purposes*of the insti- 
tution, apply for an order directing the 
tenant to putethe institution in posses- 
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sion of the building. Section 10 relates 
to exemption that is available under 
the Act itself irrespective of religion, 
while section 29 confers power on the 
Government, that notwithstanding any- 
thing contained in the Act, the Govern- 
ment may, by notification, exempt any 
building or class of buildings from all 
or any of the provisions of the Act. The 
Government, under section 29, can cer- 
tainly exempt any class of buildings, 
namely buildings belonging to Hindu, 
Christian апа Muslim charitable institu- 
tions. A Sikh, Jain or a Buddhist is taken 
to-be included within the term Hindu. The 
grievance is that a Parsi religious insti- 
tution, with which we are not concern- 
ed atall, has been discriminated against, 
as the exemption granted under section 
29 is not applicable to a Parsi insti- 
tution. While considering the validity, . 
of the order made under section 29, we 
have got to take the state of affairs in the 
State of Tamil Nadu for which’ the Act 
is intended to apply. There may be 
опе „ог two Parsi institutions in the 
entire State. lt may be that a Parsi 
institution may have a grievance and 
come to Court for relief on the ground 
that the same facilities that are avail- 
able to the other religious institutions 
are not available to it. .But we are not 
inclined to accept the plea of a Hindu 
tenant under a Hindu religious imsti- 
tution that because Parsi religious insti- 
tutions are not exempted, the law is 
discriminatory and is not applicable to 
him. f 


4. In support of -his contention, the 
learned counsel relied on a decision of 
the Supreme Court in Dwarakadas v. 
Sholapur Spinning and Weaving Company. 
The learned counsel drew our attention 
to paragraph 37 of the judgment and 
read to us the extract from the decision 
iw Massachusetts у. Mellon?. He also. 
drew our attention to the decision in 
Buchanan v. Warely?. Yn Massachusetts у. 
Mellon®, it was obsetved that the party 
who invoked the power must be able 


1. (1954) 1 M.L.J. 355: 1954 S.G.J. 175: 


67 LAW. 178 : 1954 S.G.R. 674: ADR: 1954 
S.C. 119. 

2. (1922) 262 Law. Ed. 447. (7.) 

3. (1917) 245 U.S. 60. . 
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to show not only that the statute, was 
invalid but that he had sustained or 


was immediately in danger of sustaining 


some direct injury as the result of its 
` enforcement and not merely that he 
suffered in some indefinite way in 
common with people generally. Dealing 
with the second decision cited above, 
the Supreme Court observed that 
although the alleged denial of consti- 
tutional rights involved only the rights 
of coloured persons, and the vendor was 
a white person, yet the vendor was 
directly affected. 


S. The two decisions cited would indi- 
cate that there must bea direct grievance. 
In the present case, the appellants аге 
not directly affected. Hence, we do 
aot See any ground for interfering with 
the conclusion arrived at by the learned 
Judge. These appeals, are dismissed, 


S.J. Appeals 

. dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. -~ E 


PrEsENT.—P. S. Kailasam, CF. and YP. 
Balasubrahmanyan, F. FM б, 


———— 





Mettur Pharmaceuticals 
= scm Appellani* 


Mount 
(P.) Ltd. 


v. 


Dr. А. Wander, S:A. Assistant Regis: 
trar of Trade Mark, Madras . К 
= . Respondent. 


(A) Trade and Merchandise Marks Act (XLIN 
of 1958). sections 1Ї and 12 (1) (2) (8)— 
Application for registration of a trademark 
consisting of the word '' Asthmix"—Designa- 


tion of - goods "Pharmaceutical! preparation . 


for the treatment of EAsthma! — Obpositior 
by proprietors of trade mark “Asmam 
Allegation of deceptive similarity negatived. 


(B) Trade and Merchandise Marks Act (ХЫП 
of 1958), section 2 (1) (d)— “Deceptive 
similarity" —Definition of. ў 


Section 11 of the Trade and Merchandise 
. Marks Áct states that à mark, the usé 
of wpich would be likely to deceive or 
————————M———— MM 

*L.P.A. No. 5 of 1974 in A.A.O. No. 329 of 
1966. Й 21st jui», 1976. 
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cause confusion, shall not be registered 
as trade mark. Section 12 (1) provides 
for the registration of a trade mark: 
The words ‘deceptively similar’ ате 
defined in section 2.(1) (d) of the Act- 
The effect of sections 11 and 12 is that 
a mark shall not be registere - if the 
use of it would be likely to deceive or 
cause confusion and the goods are 
deceptively similar. [Para. 6.] 


For determining whether the complained 
words are deceptively similar, the pri- 
mary tests are that the words should 
be judged by their look and by their 
sound. ‘‘Asthmix’” and ‘‘Asmac’’ . are 
not similar in scund and are not likely 
to` confuse any person. The medi- 
cines are schedule Н drugs and can only 
be dispensed on the prescription of a 
medical practitioner. The question of 


.an innocent and - unwary purchaser 


walking into the shop and -purchasing 
the medicine does not arise. -One 
can expect a: compounder to dispense 
the: medicine. properly unless he is-grossly 
negligent, for which contingency the 
trade mark law cannot give any protec- 
tion, When a person authorised under 
the Act, namely, doctor, nurse or a 
compoundér deputed by the hospital 
or similar institutions, goes -to a. 
pharmacy for buying the medicine, it is. 
presumed that he is sufficiently informed: 
as. not to mistake one medicine for the 
other, when there is no similarity- 
between the two drugs. It is far-fetched: 


. to. say that these. persons are defective 


in the ..pronunciation of the English 
words making it possible that they would 
mix up. between ‘‘asthmix’’ and“‘asmac”’. 
In the case of pharmaceutical drugs, 
the Court. should be careful not to 
permit any room for confusion. .-The 
possibility of canfusion is for à normal 
buyer.orievén an unwary purchaser and 
not for fools and idiots. There is по: 
deceptive similarity between the two 
marks in the instant case. [Para. 7.7 


Case referred to :— 


` Piandtist Company Lid.’s Application, (1906) 


23 R.P.C. 774. 


Appeal under clause 15 of the Letters 
Patent against the order of the Honour- 
able. Мт. Justice Ganesan, dated 30th 
July, 1971 and made ip АА.О. No. 
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329 of 1966 preferred to the High Court 
against the.order of the Assistant Regis- 
{тат of Trade Marks, Madras, dated 
6th April, 1966 and made in Application 
No. 212801. : 


R. G. Rajan and N. Venkataraman, . for 
Appellant. . 


V. Swaminathan, for Respondent. 


The Judgment of the Court was deli- 
vered by 


Kailasam, CJ.—This appeal is preferred 
Mount Mettur Pharmaceuticals 
(Private) Limited, against the. judgment 
of Ganesan, J., in A.A.O. No. 329 of 
1966 dismissing the appellant’s appli- 
cation to register his trade mark. ^ 


2. The appellant made an application 
tor registration of a trade mark consisting 
of the word *'Asthmix" in Part A of 
the Register in Class 5 in respect of a 
designation of goods, . which, .:-after- 
amendment, read ‘Pharmaceutical 
preparations . for the’ treatment ` of 
Asthma". А notice of opposition was 
lodged by: the first respondent under. 
section 21 of the Trade and Merchan- 
dise Marks’. Act, 1958. The .main 
grounds of opposition: were: that ‘the 
opponents are the proprietors in. India 
of the trade. mark "Asmàc" registered 
under clause. 5 in respect of pharma- 
ceutical preparation for the treatment 
of. asthma, that by long and extensive 
user the said trade mark had: become 
exclusively associated, by the trade and 
thé public in India with them and had 
acquired ‘а great reputation, that: the 
appellant’s trade mark is deceptively 
similar to theirs, that the appellant’s 
mark did not qualify for registration . 
under section 9 of the Act and that in 
view of the deceptive similarity, . the 
appellant’s ‘application . should be 
rejected. ELO МЫН ` 
3. The Assistant Registrar of Trade 
Marks found that there was a real 
tangible danger of confusion in the 
minds of the public. He also .found 
that this is not a case where registra- 
tion under section 12 (3) oof the Act 
should. be given. In the.result, he dis~ 
missed the application with costs of the 
Opponents. ^ e E 
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4. On appeal by the appellant, 
Ganesan, J., while finding that the 
marks are admittedly not identical, 
held that there was no visual similarity 
between the two competing marks and 
the phonetical test alone has to be- 
applied to- this case. In applying the 
phonetical test the learned Judge found 
that the persans who may be deputed 
for buying these medicines ase mostly 
Indians and that their pronunciations 
of the English words are not likely to be 
perfect and proper and that these words 
are likely to be pronounced in various 
manners differing from State to State. 
and from locality to locality depending. 
upon the language used by the custo-- 
mers and their state of literacy. Accord- 
ing to the learned Judge, the chances 
of confusion will be very little, bur the 
customers are not likely to hail only 
from the group of literate persons well' 
versed in English language. The learned- 
Judge upheld the conclusion arrived at 
by the Assistant Registrar that the con- 
fusion among the public as regards the 
trade origin of these competing goods 
cannot be ruled out. .He also held that 
the appellant is not entitled to regis- 
tration under section 12 (3) of the Act. 
Agreeing with the Registrar, the learned, 
Judgé dismissed the appeal. x 


5. The appellant, asked for registra- 
tion 'of-the- mark ` consisting: of the word 
“Asthmix? -in -Part -A-of the Register 
in Class 5: in respect of Pharmaceutical 
preparation. for . the treatment of: 
asthma... The ‘appellant’s medicine is 
packed in folders and bottles covered. 
by a carton. ` The respondent's mark 
is registered with the -word *'Asmac" 
in Glass 5 іп respect-of Pharmaceutical 
preparations for the treatment of asthma. 
The packing is in a small carton consist- 
ing of 20 tablets, whereas that of the 
appellant is in folders consisting of I0 
tablets and in bottles for the liquid 
form. "There is absolutely no similarity 
and no purchaser, whether intelligent 
or unwary.could mistake one medicine 
for the other. This is the finding of 
the Assistant Registrar, though not in 
such specific words. After discussing 
the question of similarity, the Assistant 
Registrar observed: 


Y 


~ 


1] 


“At first blush, I thought that such An: 
objection would not be’ available to 
.the opponents; | à | 


The learned Judge also found. that the. 
marks are admittedly not identical and 
there is no' visual similarity between 
the two competing marks. We have 
no hesitation in accepting these findings 
and holding that there is no similarity 
whatsoever between the two products. ` 
Jt is also the admitted case of the parties. 


. 6. It was urged that the marks are. 
deceptively similar. Section 11 of the 
Act states that а mark, the use of which 
would be likely to deceive or cause 
confusion, shall not be registered as a 
trade -mark.- Section 12 (1), provides 
that save as provided in sub-section (3), 
no trade mark shall be registered in 
respect of any goods or description of. 
goods which is identical with or decep- 
tively similar to a trade mark which 
is already registered in the name of а 
different. proprietor ‘in respect of the 
same goods or description of góods. 
The words “deceptively. similar" ‘is 
defined. in section 2 (1) (2) as “а mark 
Shall, be deemed, to. be deceptively: 
similar to another. mark if,it so nearly , 
resembles that other mark as to, be 
likely to deceive or cause confusion".: 
The effect of sections 11 and 12 is that. 
the mark shall not be registered, if the 
use of it. would be likely-to deceive or. 
cause confusion and.the goods are decep- 
tively similar. : The finding which we’ 
have already recorded would  rule..out 
any deceptive similarity or use of which 
would likely to. deceive or cause confüsion. 
In spite of this finding, which in fact is 
not disputed, we would proceed to. 
consider · whether ‘the order refusing 
registration by the- Assistant "Registrar. 
252 the learned Judge should Бе set 
aside. ` І "d x E 


7. The main. ground on which the 
Assistant Registrars whose opinion was: 
accepted by the learned Judge, refused 
to register the trade mark is that there 
is phonetical similarity. ‘The drugs are 
*Asthniix" and '"Asmac".. At the first. 
blush оъ on the first impression - there, 
could be no difficulty in coming to the 
‘conclusion that there is по similarity. 
But we have been taken through a 
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number of decisions by both sides, each 
supporting its Gwn stand.: It may Бе 
frankly statéd that it is difficult to deduce 
any principle of law from these decisions. 
The decisions have been rendered on 
the. facts of tke case and sometimes 
In the 
circumstances, we ‘would follow the 
principles laid down in  Halsbury's 
Laws of England, Volume 38 (Simonds 
Edition) and by Lord Parker in Piandtist 
Company Limited's Application’. In Hals- 
bury’s Laws of England, Volume 38 
at page 588 it is stated: 


“Thus, in the case of applications 
for registration of trade marks and .in 
oppositions thereto, the onus is on 
the applicant to satisfy the registrar 
that the trade mark ‘applied ‘for is 
^not likely t0 deceive or cause 
- confusion.” M 
As regarrds resemblance it'is stated that 
it is a question "of fact. The author 
observes: К | 
**Whether or not any dégree of resem- 
.blance likely ‘to deceive ог cause 
,confüsion „exists, is а question of fact 
for the Tribunal or Court to decide 
upon: the evidence in each сазе and 
“is not‘a matter for witnessés.: . à 
"What degree of ‘resemblance is likely 
to deceive or cause confusion in any 
instance is incapable of definition a 
-priori and tbe observations of Judges 
.üpon' other and quite different facts 
‘are usually of little help." . 
We resist from getting confused" by 
referring +0 . various decisions ‘which 
deal with: the ‘particular tradé mark 
under contest and; would confine our- 
selves mainly tothe facts of the case. 
Jm the ‘oftqucted decision іп Piandtist 
Company — Limiled's Application’, Lord 
Parker has laid down the tests as follows: 


“You must take the two words. You 
-must judge of them, both by their 
look and by their sound. You must 
consider the goods to which they are 
to` be applied. You must. consider 
the nature and kind of customers who 
-would be"likely to buy those goods. 


1. (1906) 23 R.P.G., 774.0 
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-In fact, you must consider all the 
‘ surrounding circumstances; and you 
nrust further consider what: likely 
ta happen if each of those trade marks 


is used in a normal way as а trade i 


mark for the goods of the respective 

"owners of the marks. If, considering 
all those circumstances, you come to 
the conclusion that there will be a 
“canfusion. that is to say, not neces- 
| sarily that one man will be injured 
and the other will gain illicit benefit, 
-but that there will be a confusion in 
‘the mind, of the public which will 
lead to confusion in: the goods ‘then 
you may refuse the registration; or 
rather you must refuse the ‘registra- 
tion in that case." 


'The primary tests are that the. words 
should be judged by their look and- by 
their sound. "There is no similarity in 
the goods by their look in. the present 
case. "'Asthmix" and “Аѕтас”” in our 
view, are not similar in sound and’ is 
not likely to confuse any person. "The 
reason given, by the learned Judge is 
that-the persons who may. buy the medi- 
«ine such as; nurses, ,compounders. and 
other laymén in charge of the hospital 
and similar. institutions аге mostly 
Indians and that. their pronunciations 
of the English words are not likely to be 
perfect and: proper. It may: be stated 
теге that this medicine can be dispensed 
mly on'the prescription of the doctors. 
According to the learned Judge,’ the 
:ustomers are not'likely'to* hail only 
тот the group of literate persons well 
versed; in English language. . The, learn- 
sd Judge expressed the view tliat orders 


‘or the preparation of.the drug “asmac”’ 
sre placed over.the telephone and are’ 


ndistinctly heard over and that written 
хера are misspelt or badly writ- 

He felt.that nurses, cómpounders 
ud lay people in-charge of thé hospital 
and similar institutions may place orders 
ally or across the counter or over- the 
xhone, which may load to some’ confu- 
ion. 
these as proper tests. These medicines 
те Schedule H drugs and can only be 
Hspensed. on. the prescription of the 
aedical practitioner. -Before “the Assist- 
mt Registrar and learned Judge, the 
ppellant stated hat he would be satis- 
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fied if the registration of the word 
*asthmix" is confined-to the drug which 
contained any of the drugs mentioned, 
in Schedule Н. The question of an} 


medicine without a prescription does not} 
arise. The medicine has to be dispen-/ 
sed in the countér.on..the prescription: ` 
of the doctor. One can. expect 2 com-| 
pounder to dispense the medicine pro-|- 
perly unless he is grossly negligent, for! 
which contingency the.trade mark law} 
cannot: give any~ protéction. -When ah 
person authorised under the Act;-namely,| 
doctor, nurse or a compounder depüted! 
by the hospital or similar institutions,| 
gocs'to a pharmacy for buying the тебі 
cine, it is presumed that Ке is sufficiently| 
informed às not to mistake one medicine} 
for the other, when there is no similarity; 
between the two drugs. :It is far-fetched 
to say that these persons are. defective” 
in the pronunciation of the’ English} 
words making it possible that they would} 
mix , up " between  "*Asthmix": andi 
“Азас”. Ме are aware of the {ас 
that in the case, of. pharmaceutical drugs;| 
thé Court should be careful not to permit} 
any room “for. confusion. ` The possibi-[ 
lity-Of cónfusion-is for a normal buyer}. 
Or.even an unwary. purchaser and not! 
for fools and idiots. On а considera-| 
tion of the entire facts of the case, wef! 
are satisfied’ that there is no déceptive 
similarity ‘between the two marks. We 
are also satisfied that the: Assistant Regis: ' 
{тат was in error in refusing to register: : 
lt, was contended that ‘the ‘decision ‘of’ 
thé Assistant Registrar should not be 
lightly interfered- with“ by this Court. 
Jf two views аге possible and the-Assist- 
ant Registrar has taken one view, the 
Court would be reluctant to interfere 
with his discretion: - But in a case where 
the Court is convinced that the Assist- 
ant Registrar is in error in refusing to 
register the trade mark on the ground 
that there is deceptive similarity between 
the two marks, it is the duty of the Court 
to, interfere. Jt is not necessary to go 
into the question whether the mark 
should be registered under section 12 
(3) of the Act, as we are satisfied that it - 
should be -registered under section 12 
(1). ln the result, the appeal is allowed 
and the Assistant A is tlirected 
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to register the trade mark under Part A 
of the Register in Class 5 as prayed for. 
There will be no order.as to costs. 


R.S. ———— Appeal allowed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. T 


PRESENT :—P. R. Gokulakrishnan, ў.“ 
Б. D. Shawani - Petitioner*®* 


V. 


M/s. Mahaveer Banians Stores and 
others ` ‚ Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), section 10 (3) 
(c).—Petition for eniction on ground of need for 
additional accommodation—G.O. exempting 
building from the Act during pendency of pro- 
ceedings—G.O. cannot have retrospective effect 
and affect pending. proceedings. D. 


A landlord filed an eviction petition on the - 


ground of need for additiona] accommoda- 


tion ‘and this was ordered by,the Rent. 


Controller... The tenant filed an. appoal. 


Pending the proceedings, the Govern- 


ment passed a С.О. exempting certain 
buildings from the Act and the building 
in question. came under that category. 
The tenant filed an affidavit claiming 
advantage ofthe С.О. The Appellate. 
Authority allowed the appeal. On revi- 
sion to the High Gourt, : А 


Held: The construction of a Government 
Order as to whether it affected a pend ing 
proceeding or not could: not be consider- 
ed as а ‘‘supervening circumstance ?? to 
enable а party to take advantage of the 


Government order which had no retros- 


pective effect. -[Para. 12.] 


The Government Order will not affect 
the Rent Gontrol proceedings started by 
the petitioner much earlier than the 
coming into force of the said Govern- 
ment Order. . [Para. 14.] 


Cases referred to :— 
, - . 


C. Sebastian v. R.G. Diocese, Madurai, (1976) 
1 M.L.J. 435 ; Keshoram Poddar у. Mundo 
Lal Mallick, (1927) 1.L.R. 54 Cal. 508 : 
ару er ЖЗ др ee ee 


* C.R.P. No, 3336 of 1975. 
M Lj—4 


9th Fuly, 1976. 


54 LA. 152: 52 M.L.J. 655: A.l. 
1927 P.C. 97 ; Shikharachand v. О. 7. 
Karini- Sabha, (1974) 1 S.C.C. 67 


- (1974) 3 'S.G.R. 101: А.В. 1974 S. 


1178 ; Popatlal Gokulchand v. Ramachan. 
Narayana Rao, AJ.R. 1949 Nag. 
Sattaiah у. Custodian, E.P., AIR. 19 
A.P. 477. | | 


Petition under section 25 of the Tar 
Nadu Buildings (Lease and Rent Contr 
Act, 1960 praying the High Court 

revise the Order of the Court of the Sm: 
Causes {111 Judge), Madras, dated 18 
October, 1975 and made in H.R.. 
No. 495 of 1974. (H.R.C. No. 1297 
1972 on the file of the Court of Sm: 
Causes (VIII Judge).). 


Raju, for Petitioner. . | 
K.N. Balasubramanian, for Respondem 


The Court delivered the following `. 


JupGmEnt.—The revision petitioner is t] 
landlord. He filed H.R.C. No. 1297 of 19: 
against the respondents for -evictic 
on the ground-of additional accomm 
dation under section 10° (3) (s) of t! 
Tamil Nadu Buildings (Lease and Re: 
"Gontról)"Áct in respect of a portion. : 
Door No. 100, Godown Street, Madras- 
The-contention of the petitionér here: 
that the respondents are only license 
who:got into the portion paying Rs. 8,0( 
for a period of eleven months was give 
up even at the time of filing the-evictic 
petition owing to the fact that the respoi 
dents in their reply notice took the star 
that they are only licensees: under t! 
petitioner. Treating the responden 
as-tenants, the petitioner filed the evi. 
tion petition, as stated above. Afte 
terminating the tenancy by giving or 
month’s noticé ending with 30th Apri 
1972, alleging that he bona fide require 
the portion under the occupation of th 
respondents for his additional accomm«c 
dation, the petitiones filed the evictio 
petition. The respondents in their counte 
Statement objected to the stand of th 
petitioner herein treating them as h: 
tenants, stating that inasmuch as th 
petitioner has stated that the respondent 
are Only licensees, the petitioner shoul: 
not -have eunilaterally ‘converted th 
licences, into: cné of lease. Neverthele: 
the respondents throughout their counte 


6 


м 


atement put forth their defence as if 
(ey are tenants. · The respondents further 
intended that there is lack of bona fides in. 
ie requirement of the portion for addi- 
onal accommodation, that the tenancy 
an oral опе and as such the termination 
tice issued: by the petitioner is defective 
id that the petitioner himself being the 
&ef tenant, cannot have the benefit of 
ction 10 f 3) (c). 


The Rent Coniroller, after Чара 
scussing the evidence on record, came 
the conclusion that the. respondents 
ein are tenants under the petitioner, 
at the tenancy is a monthly one, that 
е termination of the tenancy is valid! 
at the requirement of the petitioner of ` 
«e portion for additional accommodation- 
bona fide 2nd that the respondents must 
«cate and deliver vacant possession of 
е portion.to the petitioner. The Rent 
ontroler gave a month's notice for 
acating and delivering vacant possession. 
+ Hie petitioner. . : Lose. 


ontroller, the respondents preferred ‘an 
эреа! to. the Third Judge, Court of 
mall Causes, Madras, who is the Appel- 
te Authority. Before the Appellate 


uthority the respondents filed an affida-: 


it stating that as per G.O. Ms. No. 1998, 
ated 12th August, 1974 the building in 
westion -has been exempted from the 
ent Control Act and that as such, the. 
siction proceeding must stand’ dismissed. 
long with the said affidavit the respon- 
ents also filed documents to prove that 
ie building in question is a’ ‘Muslim trust 
rOperty. The petitioner filed a counter 
efore the Appellate Authority stating 
tat the case of trust property is a belated. 
me, that the suit premises is not affected | 
y the said Government Order, that 
1e respondents cannot get any. benefit 
nder the said Government. Order, that 
1e petitioner is entitled to pursue ће 
ppeal and execute the order of eviction 
assed by the Rent Controller and that 
1 any event the Government Order will 
ot affect the appeal before the Appellate 
&uthority. 


« The Appellate Authority allowed the 
ppeal, observing that іп view of the 
Notification. issued by the Tamil Nadu 
overnmenton 2451 August, 1974 exémpt- 
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ing the building from the operation of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, the eviction petition was not 
maintainable. Nevertheless the Appel- 
late Authority upheld the finding of 
bona fide requirement of the petitioner for 
additional accommodation. - 


5. Agerieved by the decision of the 
Appellate Authority, the Iandiord has 
preferred the above revision petition. 


6. Thiru Raju, the learned, counsel 
appearing for the revision | petitioner, 
contended that the petitioner filed the 
eviction petition on 16th October, 1972, 
that the same was allowed on 1th 
September, 1974, that G.O. Ms. No. 1998 
exempting trust buildings fromthe opera- 
tion of the Rent Control Act is, dated 
12th August, 1974 and that as such the’ 
said Government Order. will not affect 
pending proceedings. Admittedly, the 
€viction petition was filed much earlier 
to the passing of G.O. Ms. No. 1998, 


..dated 12th August, -1974. Thiru Raju, 
` Aggrieved by the order of the Ber 


the learned counsel appearing for’ the 
petitioner cited a decision rendered by me. 
in С. Sebastian v. R: C. Diocese, Madurai! 
to substantiate-his contention on this legal 
issue. Thiru Raju, the learned counsel 
appearing for the petitioner, ‘took me 
through the orders of the Courts below 
and also through the evidence on record 
and substantiated the case of bona fide 
requirement of the ‘petitioner for addi- 
tional accommodation in respect of the 
building in: question. - 


7. Thiru K. N. A E PE de: Ё 
learned counsel appearing for the res- 
pondents, putting forth all the contentions , 
raised by the respondents in the counter 
statement "before the Rent. Controller, 
submitted that inasmuch as the decision 
of the Rent Controller ‘is. subsequent to 
the passing of the Government Order 
the matter cannot be taken as pending 
proceeding ‘and as such the decision in 
C. Sebastian у. R. C. Diocese, Madurai}, 
can be distinguished on the facts of the 
present case. The learned counsel also 
submitted that G.O. Ms. No. 1998 
dated 12th August, 1974 will squarely 
apply to the case on hand and the evic- 


1. (1976) 1 M.L.J. 435. : 


Y . 


T 


tion proceeding has to` be' dismissed. 
Tt was further submitted -by the learned 
counsel that inasmuch as the petitioner 
has filed a suit against the respondents 
before the City Civil Court for delivery of 
vacant possession on the strength of 
G.O. Ms. No. 1998; dated 12th August, 
1974, the petitioner is estopped from 
putting forth the contention that the said 
Government Order will not affect a pend- 
ing proceeding. 


8. 1 have perused the orders of the 
authorities below and also the evidence 
on record. It is clear from the facts of 
the case, as admitted by the respondents 
in their reply notice that the respondents 

are tenants under the petitioner. So it 
is not correct tostate that the petitioner 
has unilaterally treated the licence granted 
to the respondents as one of lease. I]t is 
the respondents who want to wriggle out 
of the situation by blqwing hot and cold 
just to escape the order, of eviction that 
may Ье passed against them.’ The evi- 
dence. on record, such as Exhibits P-7, 
P-8, P-9; P-10 and Р-11 clearly ;prove 


thei increasing business of the petitioner: 


' It is also clearfrom the evidence-on record | 
that the respondents are also having some - 
portion іл. the suit premises as direct. 
tenants from the ‘owner. of the trust.. 'Tak-; 
ing all: these- aspects into; consideration; 


the ‘Tribunals below: have concurrently , 


found that the petitioner’s requirement 
for additional accommodation is bona fide. 


] have perused the evidence on record. 


and I come to the corclusion that the 
requirement оѓ ће petitioner is bona fide, 
for additional-accommodation.. 
from ‘the fact that the resporidents have 


some portion in the suit premises directly : 
under the owner of the suit premises and. 


also from, Exhibits P-7 to P-11, which 
reveal the expanding business of the peti- 
tioner, ] am satisfied that the claim of the 
petitioner is bona fide and that the bard- 
ship that will be caused to the respondents 
will not in any way outweigh the advan- 
tage that will accrue to the petitioner, 
and on the other hand the respondents 
will not in any way be affected “by . the 
order of eviction. | И 
9. Asregardsthe question of the Govern- 
ment Order referred to above affecting 
the ‘maintainability of the eviction pto- 


Е urther Pu 


А Pal А - LO ; 
SHAWANI J. MAHAVEER BANIANS STORES (Gokulakrishnan, J.) 2 


ceeding before the Rent Controller an: 
the Appellate Authority, the matter ha 
been dealt with in C. Sebastian v. R. C 
Diocese, Madurai*. Тп that case, referrin 
to the’ very same С.О. Ms. No. 199€ 
Home, dated - 12th , August, 1974 
l have held that the Court ha 
jurisdiction to continue the ртс 
ceedings which arose much earlie 
to the passing of the -Governmen 
Order, referred to above. Thiru K.N 
Balasubramanian, the learned counse 
appearing for che respondents, submitte: 
that by the time the Government Orce 
was passed exempting that property fror 
the purview,.of the Rent Control Aci 
there was no decision rendered by th 
Rent Controller and as such the case i 
G. Sebastian у. R. C. Diocese, Madurai, i 
distinguishable, In that case, the Rer 
Controller» had already passed an огде 
In these circumstances, the learned cour 
sel submitted that the Court held the 
the Government Order is not applicab! 
to 'pending" proceedings. "The learne 
counsel further submitted that inasmuc 
as the .Governnient Order referred t 
above came into being before the passin 
of the order Бу the Rent Controller, th 
matter cannot be taken as one in pendin 
proceedings and as such the evictio; 
petition has to be, dismissed. 


10: To substantiate the contention pt 
forth by thé: ‘respondent; Thiru K. ^ 
Balasubramanian, the learnéd couns 
appearing for. the respondents, referre 
to. Keshoram -Poddar у. Mundo Lal Mallick’ 
1 do, not think’ the decisioni -in that cas 
can ,bé successfully invoked in favour ‹ 
the ‘respondents: ' That’ was a cas 
where the Privy Council reversed th 
judgment of іле High Court holding th: 
even a temporary Act, if it is extendec 
would, be deemed to be in force withot 
any break up till the extended time an 
that the application of the Act is take 
as.on the date when the parties begin t 
move underit. Taking this propositio 
into consideration, admittedly the pet 
tioner. herein moved the Rent Controlle 
much earlier to the passing'of С.О. Ms 
No.1998. The eviction petition was file 


——- 
1.. (1976) 1 М.1..Ј.435. 
2. 52 M.LJ.655: 54 I.A. 152: (1927) 1.1.1 
54 Cal. 508: A.I-R. 1927 Р.Є. 97 (F.B.). 
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1 16th October, 1972, while the Goverr.- fact, 


ent Order is, dated 12th August, 1974. 


|. The next case referred to by Thiru 


. №. Balasubramanian is Shibharachand 


D. 3. P. Karini Sabka?! This is referred 
for the purpose of stressing the point 


at the Court must take into considera- 


m superyening circumstances in order 


uiould the decree in the suit in tke 
terests of justice. "The Supreme Court 
the said decision has Observed : 


“ Ordinarily, a suit is tried in all its. 


stegeson the cause ofaction asitexisted : - 


on the date of its institution. But it is. 


open to a Court including a Court of 
appeal to take.notice of events which 
have happened. after the institution of 
the suit and afford relief to the parties 
in the changed circumstances where it 
is shown that the relief claimed has (1) 
by reason of subsequent change of cir- 
cumstances becomes inappropriate ; or. 
(2). where it is.necessary to take notice 
of the changed .circumstances in order 
to shorten the litigation, or (3) to do 
complete justice: between the -parties.”? 


. The contention of the learned cour- 
.is basically wrong. "The construction 


a Government, Order as'to whether it . 


fects a pending proceeding or not, 
nnot be considered as a *supervening 
‘cumstance ’.to enable a party to take 
vantage ofa^ Government Order, which 
s-no retrospective effect... wa." 

. The next point stressed by the learn- 
counsel appearing for the respondent-is 
at the petitioner has filed a suit before. 
е Gity Civil Court praying for eviction 
the respondents herein, On the grourd 
at the civil Court has jurisdiction. to 
der such eviction and as such the péti- 
mer is estopped from continuing the, 
esent proceeding as if the Tamil Nadu 
üldings (Lease and Rent Gontrol) Act- 
me would apply to the case. Thiru 


iju, the learned counsel for the revi- 


n petitioner, submitted that in order to. 
ve time and without prejudice to the 
ntentions in,this civil revision petition 
з said suit was filéd and asa matter. of 


. (1974) 1 5.0.6.675: (1974) 8 S.C.R. 101: 
0.8.1974 8.0. 1178; 5. E 
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paragraph 6 of the plaint 


filed in the 
Said suit runs asfollows:— - : 


**'The plaintiff has since filed a civil! 

.Ievision petition against the -order in. 

Н.К.А. No. 495 of 1974 being C.R.P.— 
No. 3336 of 1975 disputing the correct-> 
ness of the said decision of the appel- 
-late authority. However by way of 
abundant caution and in order to avoid 

loss of time the plaintiff is alse filing- 
this suit in this Honourable Court for 

evicting the defendant from: the pre-. 
mises under the General Law. The: 
plaintiff is instituting this suit without” 
prejudice to his claims in С.В.Р. No.. 
3335 of 1975 referred to above." ` 


Thus, it is clear that there. is no question . 
of estoppel as pleaded Љу the respon-^ 
dents. woe : n 


i4. Mr. Raju, the learned counsel for- 


.the petitioner asserted that the Govern=-. 


ment Order in questicn is not applicable 
to- the present case and that once the’. 
eviction petition was instituted before the- 
passing *of the Government Order, the = 
same must: be construed: as a Pending? | 
Proceeding’ irrespective of the fact that: 
an order was‘passed of not by the Rent: 
Controller. The learned counsel cited’ 
the decision in Popatlal ‘Gokulehand-v2°: 
Ramachandra’ Narayana - Rao; : -wherein, ` 
Hidayatullah, “J. (as he then 'was):held .. 


-that a .legislation effecting substantive ` 


rights is always prospective and does not". 
affect pending proceedings-and-that there“ 
must be specific words iu the legislation E 
making it retrospective or otherwise the ^ 
legislation is always considered. to- be * 
prospective. The next case cited: Бу. 
Mr. Raju is Sattaiah у. Custodian, E.P.” 

where 4 Bench of the Andhra Pradesh 

High Court has held : ' 


** No amendment to a statute is retros- _ 
pective unless there is anything in the- 
Amending Act which either expressly 
от; by necessary implication leads: 
to that conclusion, This . princi-: 
ple is embodied in section 6 of the . 
General Clauses Act (X of 1897). The . 
Amendment of section fO (2) fm) by ` 
section 4 of the Administration of .. 
Evacuee Property (Amendment) Act 





1. A.LR. 1949 Nag. 3 
.2, AJLR.1961 А.Р. 477. . 


. .- (XQI of 1956) and the consequent dele- 
-tion of rule 22 of,the Administration 
.:OfiEvacuee Property -(Gentral) -Rules, 
1950, is пої retrospective in-operation. 
Hence where a third party clàim for a 
‘decretal debt against an evacpee is 
registered with. the custodian prior to 
the coming into force: ofthe Aniend- 

- ment Act, the dectee-holder’s right to 

: -have the decree debt due by the evacuee 

. paid out to him is not affected in any 
"way by such amendment and he would 

be entitled to have his claim against 


‚ the properties of the evacuee considered ` 


on the’ merits ‘by the'Custódian under 
"the unamendéd Act.” `` aoa 


From these- principles laid: down in the - 


above two decisions it is clear that С.О. 
dMs.: №. 1998, Home,-dated [2th August, 
- 11974, will not affect -the .Rent Control 
proceeding started by the petitioner much 





isaid Government Order. 4°. ~. 


| 15. In the foregoing paragraphé I have 


earlier than the coming into force of the’ 
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already discussed the. bona fides of the landi, 


lord in claiming additional: accommqda- 
tión. Even though the ‘Appellate Autho- 
rity, has not elaborately .discussed the 
опа. -fides of.the landlord їп claiming 
additional; accommodation; both the 
-Authorities below have concurrently found 
ibona fides in such a claim. 1n the para- 
‘graphs supra I have in detail-considered 
the question of bona fides in relation to the 
evidence on record and 1 am convinced 
that the landlord bona ‘fide requires the 
portion of the building in the occupation 
of the respondents for. his additional 
accommodation. ^» `` Е 

16. In these circumstances, the civil 
revision petition. is allowed. There. will 
be an order of eviction against .the 


` "respondents herein as prayed for by the : 


petitioner in. H.R.C. No. 1297 of 1972. 
. Time to vacate three months, 
will be-no order as tO costs. : 


Е S.J. ` 


| pu Petition’ allowed. 


И "There 


є 
2 


IN THE: HIGH ‘COURT: OF JUD 
CATURE AT MADRAS. ^ ^ ^ 


PRESENT 3-Р; S.. Kailasam, CF. a 
_V. Balasubralmanyan, J. d 
 AK.D.RangaswamiRaju `” 
жылы} т +, Appellant 
Bo. m , 


The Municipàl Ghairman, Raj 
palayam ‘Ex-Officio Trustee—2n 
respondent) and others |.. Respondent 


"Civil. Procedure Code (Y of 1908), Order. 2 
rulè 3—Educational -Trust—Scheme зеі. 
by .Court—Clause in the scheme relating 
management Application ta Court to modi 
clause—No provision in the scheme for amen 
ment. or modyication—Application incomp 
tent. Р Famer D 

Clause 23 of a scheme settled by Cou 
for an educational trust provided for t} 
management Of the institution. The 
was.no provisión in the scheme f 
amendment oc modification of any claus 
The appellant filéd an application + 
modify clause 23 of the scheme-decree. 


EN , © : 
Held; There being no provision in tl 
scheme providing for the amendment e 
m3dification of any clauses of-the schen 
any application for amendment of ar 
clause.'in thé scheme would not 1 
competent. _. . `5 [Para, 5 


Cases referred їо : 


Prayaga Dossjee Varu v. Tirumala Anando 
Pillai, (1907) 34 L.A. 78 : LI.R. 30 Ma 
138: 17 M.L.J. 236; Kirpashanker 
Gopal Rao, (1913) 24 M.L.J. 199; Re 
Anandrao v. Shamrao, (1961) 3 S.C.I 
930:-(1962) 1 S.C... 584: (1962) 1 M.L. 
(S.C.) 234: (1962) 1: Ax. W.R. (S.C 
234: AIR. 1961 S.C; 1206; Gangar. 
Govind ‘x. Vinchur. Kar, L.R. (194 
Bom. 466; Chameli Bibi v. Kankaiyak 
A.l.R.. 1973 Cal. 328; Syed Kho 
Gulam  Raso vw. Bajili Sahib, A.1.¥ 
1965 Mad. 404: I.L.R. (1965) 1 Ma. 
700 : 77 L.W. 685. і 


Appeal against the order of the Honov 
able Mr. justice Paul,-dated 14th Ресет 





* О, S, A. No. 26 of 1974, . ` 23rd: June, 197 
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3er, 1972 made in the exercise of the 
“xdinary Original Givil Jurisdiction of 
the High Court in Application No. 1725 
of 1972in G.S. No. 29 of 1956. . - 

T. R. Ramachandran for R. Nadana- 
‘abapathy, D. Nelson, for Appellant. - 


T. Sathiadev, Assistant Government Plea- 
jer No. Il and L. K. Sankaran, for Res- 
»ondents. Р 
The Judgment of the Court was. delivered 
oy nor. 
Kailasam, C J.— The eighth defendant ^in 
7.5. No. 29 of 1956 on the file of this 
Jourt is the appellant before us. Опе 
Rao Bahadur A. К. D. Dharma Raja 
ince deceased, founded a trust, called 
he.Dharma Raja Educational Charity 
Trust, Rajapalayam. There were dis- 
xutes in the workirig of the trust and the 
matter came up before this Court and a 
cheme was settled in C.S. No. 29 ot 
956. "The purport of the scheme was 
hat each of the:sons of^the founder 
4. K. D. Dharma Raja, wes to manage 
he trust for’ three years successively. 
^lause 3 of the scheme provided that the 
rustee-manager 'shall be nominated by 
бе District Judge of Ramanathapuram 
zom among tbe male mémbers: of the 
yunder’s family according to seniority 
nd the right of each-of thé five sons of 
he founder and the male members of 
ach branch to hold the office for a period 
f three years in rotation by turns, unless 
isqualified. Regarding the actual 
1anagement, clause 23 provided that the 
vustee-manager- would be entitled to 
ominate a députy to act for him under 
eed for a limited period of three months 
t a time, that, if he could not act asa 
-ustee beyond that period, he should be 
eemed, to have vacated his office unless 
e registered (resigned ?) the Office 
ya letter and that such nomination 
€ a deputy could take place only, twice 
uring his period; of office of three 
затв. One other clause that needs to 
e ‘referred to in this connection is 
lause 30, which runs as follows: | 


** Any of the five trustees will be at 
liberty toapply to the District Judge of 
Ramanathapuram for any directions 
in regard to any matter of difficulty 
experienced by the trustees in the 
working of the scheme or in regard to 
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the correct interpretation of any-provi- 
sions of the scheme and the District 
Judge of Ramanathapuram shall have 
to give all such directions for the proper . 
‘and efficient working of this scheme. 


2. The application out of which this 
appeai arises was taken out by the eighth 
defendant in the suit praying for modify- 
ing the earlier portion of clause 28 of the 
scheme decree by substituting thé follow- 
ing.clause (v7z.), : arc 


“ғапу of his sons or his heirs during 
his turn, finds it inconvenient to be 
turstee-manager, then he can after 
advance notice tO the trustee-mana- 
ger then in Office nominate as his 
deputy for any period during his turn, 
any of his major male dééendants:or 
any major male member in the foundér’s 
family to be trustée-manager in his . 
place without préjudice to such nomi- 
nee's rights for his usual turn “in: the 
cycle.” А “a 


in thesplace of clause .28 commencing 

frog: the words “The trustee-manager: 
will be entitled. £o nominate a deputy to 

act" and ending with the words, “such 

nomination оѓ а deputy can take place 

only twice during his period of office of 

three years.” TM : 


3. The relief claimed, in short, is that 
instead of clause 23 of the scheme decree 
which provides that the- trustee - mana- 
ger will be entitled to nominate a deputy 
to actfor him under a deed for a limited 
period of three months at a time. and a 
total period of six months during his office 
of three years, the appellant herein wants 
his right to nominate his deputy for the 
entire period oi three years out of his 
male descendants or from the male mem- 
bers of the founder’s family. The effect 
will be to achieve something which is 
prohibited under clause 23 of the scheme ` 
decree. The question that arises for 
consideration is whether the scheme decree 
can be modified as prayed for. 


4. The general law as set forth in Order 
20, rule 3 of the Code of Civil Proce- 
dure is that, where a judgment hag bean 
pronounced and signed by the Judge, it 
shall not afterwards be altered or 
‘added to save as provided by section 
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152 or on review. We are not. now 
concerned with section 152 or ап 


application for review. So far as this: 


absolute prohibition for modification of 
a decrce is concerned. Some exceptions 
have been followed in practice. . Regard- 


ing a decree, passed under section 92 of . 


the Code of Civil Procedure admittedly 
there has been a practice to include a 
clause in the scheme itselfreserving liberty 
to persons interested to apply from time 


to time, to the Court for modification of ' 


the scheme. Іп Prayaga Dossjee Varu v. 
Tirumala Anandam  Pillai!. The ` Privy 
Gouncilitselfframed a scheme and one of 
the terms in the scheme was that liberty 
was reserved to'persons- interested from 
time to time to apply to the High Court 
for any modification, of the scheme. 
-Again in--Kirpashanker v. Gopal. Rao*, 


the scheme which’ ‘was framed by the І 


Privy Council in: that-¢asé contained a 
clause which provided that the provisions 
of the.scheme might Бе altered, modified 
or added .to by an application to the 
High Court of Bombay. The Sypreme 
. Gourt, in Raje Anandrao v. — Shamrao®, 
observed that the Privy Council had not 
considéred whether such a clause could 
be legally inserted in a scheme, but the 
fact remained that in the two schemes the 
Privy Gouncil did insert a clause in each 
authorising its modification by an appli- 
cation to the High Court. The Supreme 
Court considered the question whether 
there was anything in section 92 of the 
Code of Civil Procedure which militated 
against providing a clause in the scheme 
framed thereuncer for. its modification 
by an application to the Court framing the 
scheme. ‘The Supreme Court held that 
there was nothing in section 92 which 
would make it illegal for the Court to 
provide a clause in the scheme itself for 
its future modification and that sub-section. 


(1) of section 92 did not bar ап applica- : 


tion for modification ofa scheme in accor- 


dance with the provisions thereof provid- - 


ed that such a provision could. be made in 
the scheme itself. After coming to the 
conclusion that, if there is а provision 

MÀ а 


T 


1. 17 M.L.J. 236 : LL.R. 30- 
. (1907) 34 Т.А. 78. 

н m 24 M.L.J. 199. ES 

3. (1962) 1 MLL.J. (S.C.) 234: (1962) 1 
(S.C 234: 


Mad.. 138 Ч 


5.0.7. 584: (1962) 1 Ап М.В. 
(1961) $ S.C.R. 930: A.LR. 1961 S.G. 
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in the scheme itself providing for its mod 
fication, an application can be made 1 
the Court for such -modification і 
explaining the nature of the mod 
fication, the Supreme Court proceeded 1 
observe: «cuc w- ` 
“A suit under section 92' certain’ 
' comes to an end when a decree is passe 
therein, including the settlement of 
scheme for the administration of tl 
trust. - But there is nothing in the fa 
that the Court can settle a scheme unc 
` section 92 (2) to prevent’ it froi 
making the scheme elastic and provid 
for its modification in the scheme itsel 
` That does not affect the finality of th 
decree ; all that it provides is th 
, Where necessity arises a: change may b 
"made in the'manner of administratio 
"by the modification of the scheme." 


The. Supreme Court. generally | agree 
with the contention that, if the schem 


-was amended in pursuance of such a claus 


in the scheme, it: would not amount t 


. amending the decree, the result being thz 
-the decree stood. as it was and that a. 
: thathappened wasthata partofthe decre 


which provided for management unde 
the scheme was being given effect t« 
Оп a reading of the decision of th 


. Supreme Court,..it is clear tbat, if th 
“scheme itself provides for its modificatio 
‘the modification of the provisions of th 


scheme can be effected for the manage 
ment of-the trust, which does not resul 


` in the amendment of the decree. 


`5. 
‘there is no provision in the scheme provic 


Sofar as the present case is cor.cerr.¢ 


ing for the amendment or modification ‹ 
any of the clauses of the scheme. There 
fore any application for amendment ‹ 
any clause in the scheme will not Б 
competent. What is prayed for in th 
application is to substitute another clau: 
for clause23 in order to enable the truste« 
manager to appoint'a deputy for mor 
than a period of three months at a tim 
and for more than a total period of si 
months during his period of office fc 
three years. · We are satisfied that tb 
amendment sought cannot be permitte 


.as, firstly, there is no provisions in th 


scheme d@cree and, the amendment, 
allowed, would_modify the decree itse 
which is not permitted. 
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6. In this connection thelearned counsel 
forthe appellant referred to a decision of 
the Bombay High Gourt in Gangaram 
Govind v. Vinchurkar*, where it has been 
held that the Court has got powers 10 
amend a scheme under section 151 of the 
Gode of Givil Procedure: even in the 
absence 0f a-specific clause in the scheme 
providing for such amendment. “But in 
view of the decision of the Supreme-Court 
in Raje Anandrao v. Shamrao*,'we : do not 
think that this is а correct statement of 
law. The . Calcutta High Gourt in 


Chameli Bibi у: Kankaiyalal?, . has ~ also 


taken: thé same view as we have . taken 
as also Syed Khaja Gulam Rasoo v. Bijili 
Sahib*. pn ш 

7. Theonly.other question that remains 
so be considered is whether the.appéllant 
зап havé any relief under clause 30 of the 
cheme decree, : Though the application 
was-not based on clause 30, the learned 
Judge has gone into the:question whether 
che application - із maintainable ‘under 
slause 30 and found against the appellant. 
But- we feel, as the application was not 
»ased on clause 30, the question whether 
шу relief -is available to the appellant 
ander clause 30 should not be gone into. 
Further, clause 30 provides that the relief 
hould be asked for ii the Court of the. 
District Judge of Ramanathapuram. ‘If 
the appellant is só advised, he is at liberty 
o file an application under clause 30. 
[he respondents are at liberty to raise 
ill objections available to them in law. ' 


3. With these observations, this appeal 
5 dismissed. There will be no order as 
tO costs.. . | 


5.7. 


Y 


Appeal. dismissed. 





1: LL.R.1947 Bom.466. ` 

2. (1962) 1 М1]. (S.C.) 234 :. (1962) 1 

GJ. 584 : (1962) 1 An.W.R. (S.C.) -234 : 
1961) 3 S.C.R. 930 : A.L.R. 196f S.C. 1206. 
3. A.LR. 1973 Cal. 328. 0с o! 
4. (1965) L.L.Re1 Маа. 700-:77 L.W: 685: 
М.В. 1965 Mad. 404. 
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IN THE HIGH COURT 


OF JUDICA- 
"TURE AT MADRAS. ` . 


- Present: —JN. S. Ramaswami, F. 


Gopaldas Purushothamdas Damani 
| i Appellants* 


о. 


The Trustee of the Port of Madras, 


"Madras-1 and another. .. Respondents. 
(А) С arviage of Goods by Sea Act (XXVI of 


1925)— Loss or damage іо goods—Shipowner 
issuing clear bill of lading — Whether estopped 
from raising insufficiency of packing — Bad 
weather and heavy rains not perils of sea. _ 


(В) Commercial Documents - Evidence’ Act 
(XXX of 1939)— Statement contained in 
protest note—Presumption regarding accuracy. 


In the present case, it was not anybody’s 
version that there was actually any defect 
in the packing. All that was stated. was 
that  маѕ insufficiently packed. · The 


'Shipeowner' ‘knew what the commodity 


that was accepted for transit was. The 


fact whether the goods had been suff- 


ciently packed or not, was a matter which 
could have been found out on reasonable 
examination. [Para. 8.] ' 


Under the Commercial Documents Evi- 
dence Act (XXX of 1939), the statement 
contained in the protest note can be pre- 
sumed to be accurate. It is prima facie 
evidence, but, it is impossible to hold 
thatthe damage to the goodsin the instant 
case was due to perils of the sea contem- 
plated under clause (x)of Article 4, rule 
2:of the Schedule to the Carriage of 
Goods by Sea Act. Mere bad weather 
and heavy rain cannot be considered to 
be perils of the sea as contemplated in the 
statute, as they are not abnormalities 
[Paras. 11 

and 13.] 


Cases referred to :— 


` Ellerman &@ Bucknall Lid. v. Misrimal, 


(1967) 1 An.W.R.-(S.G.) 81 :-(1967) 1 
M.L.]. (S.C.) 81 : (1967) 1 S.C.J. 443 : 


(1966) S.C.R. (Supp.) 92 : A.I.R. 1966 








*A.S. Nos.491 of 1972 and 943 of 1974. : 
10t& December, 1975. . 


y 


4] . G.P. DAMANI: 0. TRU TEES, PORT OF MADRAS (Ramaswami, F.) 3: 


S.C. 1892 ; Silver v. Ocean Steamship Gom- 
‘pany, (1930) 1 К.В. 416 ; Unior of India v. 
"Gheyanna Gompania Naviera (1974) 1 M.L.J. 
ls 7 : 


Appeal against the decrees’ of the City 
Civil Court (IV Assistant Judge), Madras 
їп Original Suits Nos. 2898 and 3259 of 
1969. . 


K. Kesavath -Datey and S. Subramaniam, 
for Appellant., nS 


R. G. Rajan, D. V. Sioagranam and М. 
Muthuswami, for Ist Respondent.” i 


S. Sampathkumar, S. Rangara јап and A. Р. 8. 
Kasturirangan, for 2nd Respondent. · ~ 


"The Court delivéred the following 


Jupement.—The plaintiffs are the appel- 
lants. These two appeals arise out of 
‘the suits which were disposed of by a 
common judgment. Two different par- 
ties imported certain quantities of Poly- 
‘thylene Resins Film Grade Е. 822: from 
the Port of Kobe in Japan to the Porteot 
Madras. The goods were carried by 
the vessel * State of Andhra” owned by 
the Shipping Corporation of India which 
was made the second defendant in the 
two suits. The first defendant in both 
the suits is the Port Trust, Madras. The 
-goods have: been insured by one end the 
‘same Company, viz., the Calcutta Insu- 
-rance Limited, which figures as the second 
"plaintiff in both the suits. (The first 
-plaintiff in the two suits is the respective 
-consignee of the goods.) ` 


2. The vessel arrived at Madras Port оп" 


-4th October, 1968. When the cargo was 
«discharged it was found-that some bags 
were torn and the contents falling out. 
Even the tally sheets issued by the Port 
“Trust, to which the Shipping Corporation 
.ofindiaisaparty, went to show that the 
„damage to the goods had occurred even 
"before the cargoehad been discharged. 
‘Even so, the plaintiffs impleaded the 
"Port Trust, perhaps by way of abundant 
.caution. The Court below has held 
-that the Port Trust was not at all respon- 
sibe for the damage to the goods as the 
-damage had occurred even before the 
-goods were landed. That finding is not 
mow in dispute. А 
м „1—5 


3. The case of the plaintiffs had bee: 


‘that the damage to the goods bad beer 


caused due to the negligence and mis 
conduct in the part of the ship-owner 


. vigi, the second defendant in the suits 


The defence is that the damage is no 
due'to any negligence or miscondut or 
the part of the ship-owner or its agent 
and men, but.due to insufficiency о 
packing and perils of thé sea. The Cour 
below accepted that defence and dismiss 
ed the suits. Hence the appeals by the 
plaintiffs. f 


4. Itis now common ground that in th: 
two -consignments involved in the tw: 
suits, on the whole, 1540 bags of Poly 
thylene Resins Film grade were carriec 


from the Port of Kobe in Japan t 


Madras Port. The ship-owner issued : 
clean bill of lading. Itis also an admit 
ted fact that out of 1540 bags, 140 bag 
had been totally lost due to damage, anc 
in respect of eleven other bags, the damag' 
was to an exter.t of 10рет cent. of the valu 
thereof. There is now. no dispute abou 
the plaintiffs’ valuation of the damage t 
the goods. The controversy ‘is onl 
regarding the question whether th 
damage 10° ће goods was due to negli 
gence or misconduct on the part of th 
ship-owner or its agents and men or du 
to insufficiency of packing;or perils o 
the sea. f 5 


5. ltiscommon ground that all the bag 
had been packed in Polythylene .ірле 
cover and 6 ply kraft paper as outer cove1 
‘The first question is whether this packin 
is insufficient as contemplated under th 
relevant provision. Under Article T 
of the Schedule to the Carriage of Good 
by Sea Act, neither the carrier nor the shi 
must be held responsible for the loss o 
damage arising or resulting from insuff 
ciency of packing. Butitisan exceptio 
which must be proved, by the ship-owne: 
That position is not disputed before me. 


6. On bebal? of the plaintiffs (Appe: 
lants) one of the contentions’ is that th 
ship-owner having issued clean bills « 
lading-with-regard to the consignments, : 
is estopped from contending—that th 
damage w& due to insufficiency of рас] 
ing. Ín this cónnection, the decision c 
the Supreme Gourt in JXlerman & Buck na 
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ud. v. Misrimal!, is relied on. Dealing 


А the question of estoppel, the Supreme 


Jourt observed ': 


** What is the.real scope and legal effect 
of the statement in the bill of lading 
that the goods.were shipped in good 
order, and condition ? We have al- 
ready noticed that a bill of lading with 
such a statement, which does not-con- 
tain any further reservation or ‘qualifi- 
cation, is known as a clean bill of 
lading. The said words are affirmation 
of a fact. lt is an admission creating 
an estoppel as between the ship-owners 
and an endorsee who, on the faith .of 
that admission, has become endorsee 


for value of the bill of lading. The ship- - 


owners are estopped from denying that 


the goods had packages which were not" 


in good order and condition. The 
estoppel applies only where. the’, bad 
condition is discernible on a reasonable 
examination of-the containers, having 
regard to their contents." 


n the present case, the contention on 
half of the appellants is that'if the goods 
rere insufficiently packed, that fact would 
ave been discernible on a reasonable 
xamination of the packages, and the 
nip-owner, having issued a clean bill of 
ading, is now estopped from contending 
hat the bags were insufliciently packed. 


^ However, on behalf of the second 
efendant, the. contention is that insuffi- 
iency of packing isnot a matter which is 
iscernible on reasonable examination and 
nly when the packages are either torn or 
ashed or otherwise damaged, the- ques- 
ion of estoppel would arise. But this 
ontention appears to be not acceptable. 
n Siver У. : 
he position has been summarised by the 
najority of the. Judges thus : 
* A ship-owner who signs a-bill cf 
lading for goods ‘shipped in apparent 
good order and Condition’ is estopped 
as against the holder of the bill of 
lading from alleging that the goods, in 
respect of-matters externally visible on a 





1. (1957) 1 AuW.R. (S.C.) :81 : (1967) 1 
LLJ. (S.C.) 81 : (1957) 1 5.С.].,443 : (1966) 
C.R. (Supp.) 92 at.p. 102: А.Т.К. 1956 S.C. 
892. e шї 
2. (1930) 1 K.B.416. 
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- reasonable: examination,, were not im 
good condition when ‘shipped, and is. 
further estopped from alleging that by ` 
reason of the particular nature and, 
shape of the containers in which the. 
goods are placed, damage to the goods: ' 
has been caused by ‘insufficiency of 

`- packing? within Article 4, rule. 2 ofi | 
the Schedule to the Carriage of Goods:: 
by Sea Act, 1924, where the nature and 
shape of the containers were apparent. 
on the shipment of the goods." . 


In that case, the plea of the ship-owner: 
was that the rashes as well as certain. 
minute pinholes which were noticed when. 
the goods were landed were not discernible- 
atthe time of issuing the bill of lading and! 
that therefore there. was no question of: 
estoppel. But, it was held that in respect 
of rashes found on the packages, the ship- 
owner was clearly estopped because of the 
clean bill of lading issued by it. In res-- 
pect of minute pinholes which could not:: 
be discerned on reasonable examination,, 
estappel would not apply. i 


8.' In the present case, it is not апу-һ 
body's version that there was actually; 
any defect in the packing. All that is 
stated is that it was insufficiently packed.|: 
The ship-owner knew what the commo-t 
dity that was accepted for transit was. 
The fact whether the goods had been 
sufficiently packed or not, is a matter 





which could have been found out- onf 
reasonable examination: ead (os 
9. However, even assuming that the 


second defendant in this case is not 
estopped from putting forth the plea of^ 
insufficient packing, still the question 

remsins whether there is acceptable, 
evidence to show that the goods suffered. 
from insufficiency of packing. The- 
second defendant itself did not lead any: 
evidence on. this point. On behali of 
the plaintiffs, the surveyor who esti- 
mated . damages to the goods gave evi-- 
dence to the effect hat  polythylene 

resins film grade are usually packed only: 
in the mauner in which the suit goods: 
had. been- packed. Не However conce-- 
ded that hé has no personal knowledge: 
as to how exactly this commodity, has to: 
be packed. Whatever his evidence be,. 
the question is: whether the second 

defendant has proved the plea of insuffi— 


7" 


` goods were insufficiently packed. 
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ciency of packing as the cause for’ the 
damage to the goods. Bhaskaran (D.W. 
1) is the only witness examined on behalf 


of the defendants, but he had’ been. 


examined by the first defendant, viz., 
the Port Trust, Macras, to show that 
there wasno damage to the bags after 
they were landed: From this witness 
it has been elicited that the packing of 
the goods in this case was, flimsy.- His 
competency to speak to. such a fact has 
been questioned by the plaintiffs, in 
cross-examination. That · apart, his 
evidence is vague and I do not believe 
that it deserves acceptance. Ii is not 
stated by anyone as to what exactly is 
the proper packing for polythylene resins 
film grade. As already seen, all the 
1540 bags had been packed with two 
packing materials, one being a polyth- 
ylene bag which was inside and the other 
being 6 ply kraft paper bag which was 
the outer cover. The learned trial 
Judge has opined that, considering the 
nature of the commodity, this packing 
cannot be said to be sufficient. T am 
afraid, he has been influenced by the 
fact that the outer cover is termed as 
paper and perhaps, the learned Judge 
thought that à paper bag is not expected 
to stand a sea voyage. But, it must be 
remembered that the commodity had an 
inner cover which was 2 polythylene 
bag and the outer cover, though callec a 
paper bag, is 6 ply kraft paper bag. J 
do not believe that there is any accept- 
able evidence in this case to: show that 
this packing is insufficient to stane а 
sea voyage from Japan to Madras. 


10. The learned counsel for the second 
defendant contended that the very fact 
that only a small percentage of the total 
number of bags were found damaged 
would go to show that the damage could 
not have been due to any negligence of 
misconduct on the part of the shipowner, 
but it was only due to insufficiency of 
packing. I fail t? appreciate this argu- 
ment. I think the fact ‘that only a small 
percentage of the bags were found damz- 
ged, is a factor against the contention of 
the „second defendant, viz., that the 
І am 
of the view that if the goods had not been 
sufficiently packed, the damage would 
have been to a larger number of bags as, 


admittedly all the bags 


‹ had `Ъееп 
similarly packed. 


11. The only other point for considera- 
tion is whether the damage to the goods 
can be said to be due to perilsof thesea as 
contended by .the second defendant. 
Regarding this. aspect, . Exhibit B-l 
the protest note made by the Master of the 
Ship, is the only evidence relied ор. 
Under , the Commercial "Documents 
Evidence · Act, 1969, the statement ccn- 
tained in the protest note can be presumed 
to be accurate: It is prima facie, evi- 
dence, but, 1 am of the view that taking 
the protest note asit stands, itisimpo si~ 
ble to hold that the damage то the goods 
was due to perils of the sea as contem-! 
plated under clause (c) of Article 4, 
rule 2 of the. Schedule to the Carriage of 
Goods by Sea Act. All that the Master 
has stated in Exhibit B-l is that the 
vessel experienced bad weather and heavy 
rains. As a result of that, the vessel 
was said to have been rolling and pitching 
and there were heavy seas on deck, 
necessitating restriction of ventilation. 
The Master has added that because of 
the above circumstances, he feared 
possible damage to the vessel and/or cargo. 
Tt is to be noted that the rolling and 
pitching etc., were only due to bad 
weather and heavy rains, which necessitat- 
ed restriction of ventilation. 1t is nobody's 
case that restriction of .ventilation hed 
anything to do with the damage to the 
goods in this case. The commodity is 
not а. perishable one and the fact that 
there was restriction of ventilation has 
nothing to do with the damage to the bags 
which were found torn. Bad weather 
and heavy rains are not matters which 
are extraordinary in a sea voyage. In 
Union of India v. Cheyanna Compania Naviera’, 
ina similar case, J have held that heavy 
weather cannot be equated to perils 0! 
the sea or act of God, because that is 
only a normal incident of sea voyage. 


12. In Astle's Shipowner's Cargo Lia. 
bilities and Immunities (ITI. Edition; 
at page 65, the following passage occurs 


“On the other hand the vessel may 
have encountered bad weather condi 
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tions not of an abnormal nature, but 


that whilst meeting those conditions 
а freak sea causing the vessel to list 
. or lurch abnormally may be experi-. 
enced, Proof of such an. encounter, 
being something of a nature not 
normally to be anticipated might well 
-provide an answer to а claim‘for cargo. 
-loss or damage. The answer to any 
. such . problem might be summarised 
‘as one of commonsense, bearing in 
: mind the obligations imposed upon the- 
carrier by the .Act; for example, the: 
-. North Atlantic in winter isunotorious 
. for severe weather, and any plea that 
the vessel experienced a wholesale 
would be no answer to a .claim. for 
cargo damage unless it were proved 
-that ‘there. was no other contributory. 
. cause · such' as breakdown іп stowage 
which should have been’ such ‘as to 
withstand such conditions".: WU 


Thé same author, at pages 143 and 144, 
points out that in spite of the North 
Atlantic wintér being notorious for severe. 
weather,the plea that the, vessel experi- 
^nced д. wholesale would be no enswer 
:9 a claim for cargo damage unless it be 
;roved that there was no other contri- 
outory causé such -as breakdown in 
itowage which could have been such as 
о withstand such conditions.. | 


I3. First of all, in this case, as already 
een mere bad weather.and heavy.rains 
annot be considered to be perils ofthe: 
ea. as'contemplated in the statute, as 
hey are not abnormalities in a fairly long 
ea ‘voyage.’ Even'if the vessel suffered 
xrils of the sea, the second defendant 
xas nót shown that perils of the sea were 
he cause for the damage. In Exhibit 
3-1, the. protest note, all that ‘is stated 
sthat the Master feared possible damage 
о the vessel and the cargo. Even if 
he vessel had suffered perils of the sea 
5 contemplated. in law, such perils of the 
ea have not been connected with the 
amage to the goods. 


А. There-is absolutely no evidence 
rom the second defendant regarding the 
iature of the stowage of the goods. What 
lappened 10 the stowage of the goods, 
fter the alleged bad weather $ not known. 
“hatis a.fact which isin the exclusive 
nowledge ofthe second defendant. 1t 
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is for the second defendant to adduce 
the necessary evidence on that aspect. 
Therefore, there is no knowing whether 
the stowage had been proper and whether . 
ithad not given way during the voyage. 
Under all these circumstances, ] am not 
prepared to` accept the finding of the 
Court below that the damage to the goods 
is as a result of perils of the sea. I-have 
already -stated that the defence of insuffi- 
ciency of packing has also not-been made 
out by the second defendant. Under 
. Such circumstances, it is not unreasonable 
to infer that the damage to the goods is 
due to the negligence on the part of the 
second defendant or its agents and men, 
especially when it is not now disputed that 
the damage to the goods occurred during 
the sea .voyage. .. -` - 


15. 'The'appeals are therefore allowed 
and both the suits are decreed for the 
amounts claimed, with interest at six per 
cent. per annum from- the date of the 
plain till the date of realisation. However 
under the circumstances of the case, I 
direct the parties to bear their respective 
cósts in this" Gourt as well аз in the Court 
below. - . ә 


RSS. | Appeals allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. ` 


Present: oF. Veeraswami, CF. and S. 
Suryamurthy, F. . 
The Official Assignee of Madras 
"X M NK "Appellant 


U. 


M/s. Suresh Electric Company 
.. Respondent. 


Presidency Towns Insolvency Act (III of 1909), 
section 52 (2) (i) — Official Assignee — Appli- 
cation for delivery of machinery— Machinery 
pledged Бу insolvent—Possession continuing 
with insolvent— Whether Official Assignee 
entitled to the maskinery—Dactrine of repuied 
ownership. : ы 
In order to invoke the principle ofreputed 
ownership under section 52 (2) (ср ог 





*O.S.A.No.430f1972. . TE 
d Lith February, 1976 ,, 


Т OFFIGIAL ASSIGNEE OF MADRAS 7. SURESH ELEG. OO. (Veeraswamt, GJ.) . 


the ‘Presidency Towns - Insolvency Act, 
not only the property must be goods that 
should be.in possession of the insolvent, 
but it should have been used in his trace 


and what was even more important was 


that it should have been so used in the 
circumstance that the insolvent was ‘the 


reputed owner of the goods. ` [Para. 5.], 


-In the instant case, beyond possession of 
the machinery with the insolvent, nothing 
further appeared from the record. 


Held: Mere possession of the machinery 
with the insolvent would not, in the 
‘circumstances of the “case, defeat the 
right of the pledgee. [Рата. 6.] 


Appeal under clause 15 of the Letters 
Paterit’ and under section 8 (2) of the 
Presidency. Towns Insolvency. Act of 
1909, against the. judgment and order 
dated 25th August, 1971, passed by Mr. 
Justice Palaniswamy in the exercise of 
the Insolvency Jurisdiction of this Court 
in Application No. 259 of 1971 in peti- 


tion No. 4 of 1971 between The Official - 


Assignee of Madras v. Мз. Suresh Electric 

Gompany. | TEE NE 

KN. Subramanian, for Appellant. ` 
‚Р, Sidaramakrishnan, for Respondent. 
` The Judgment of the Court was delivered 
by А | d 
Veeraswami, С. Тһе Official  Assig- 
nee appeals from an order of Palani- 
swamy J., who dismissed his application 


for delivery to him of two machineries as 


belonging to the insolvent before his 
adjudication relying on the doctrine of 
reputed ownership under section 52 (2) (c) 
of the Presidency Towns Insolvency Act. 


2. The insolvent is one Raj Krishna. 


Sharma. He was adjudicated on his 
own petition on llth January, 1971. 


He had been carrying on business under. 


the name and style of Raj Cable Indus- 
tries," manufacturing and'selling P.V.C. 
Cables and Wires., He had his business 
premises in Linghi Ghetty Street and. 
his factory at Kakalur, Tiruvellore Taluk. 
He chased fwo machineries, one in 
December, 1967 for Rs. 14,935 and: the 
other in December; 1969 for Rs.26,162. 
They were both purchased fróm. one 
Bharat . Bhushan Sharma, said to be his. 
son-in-law.. The Official Assignee's appli- 
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cation "related to recovery of possession 
of these two machines. · 


3. The applicant. was resisted. by his 
son-in-law апа also Messrs. Suresh 
Electric Company. So far as the son-in- 
Jaw was concerned, he claimed to have 
advanced some monies to ‘his father-in- 
law and for amounts due from him, he 
had taken possession of the machinery 
from his father-in-law. This case was 
not found by the learned Judge. . The 
question does not.arise for ‘our consi- 
deration over again. · 


4. As far as Messrs. Suresh Electric 
Company which is the contesting Tes- 
pondént’ concerned, it appears that both 
the machines were pledged with this 
respondent. The learned Judge, in the. 
course of his order, says that the pledge 
of the two machineries was admitted. 
Apart from that admission, two agree- 
ments were in evidence, namely, Exhibits 
R-3 and R-5 both dated 5th December, 
1970? which showed that the two machi- 
neries were pledged with the respondent 
for Rs. 27,500. The Official Assignee 
would say that in spite of these pledges, 
since the insolvent continued to be in 
possession with the consent of the pledgec, 
under the’ doctrine of reputed ownership 
on the basis of section 52 (2) (с); he was 


. entitlec to delivery of possession of both 


the machines. The learned Judge 
declined to accept his contention and 
dismissed his application. ` 8 
5. Weare in agreement with the learned 
Judge. Jn order to invoke the principle 
of. reputed cwnership under section 
52 (2).(c) not only the property must be 
goods that should be in possession of the 
insolvent, but they should have been 
used in his trade and what is even more 
important is that it should have been 
sõuséd-ir thé circumstance that the insol- 
vet was tlie reputed- owner of the goods. 


- 6.: In this case, beyond possession of the 


second . machinery’ with the insolvent, 
nothing further appears from the record. 
Mere possessicn of the machinery with 
the insolvent will not, in the circums- 
tances of the case, in our opinion, defeat 
the right of the pledgee. We may take 
it that the imsolvent was in possession of 


.the- machinery with the consent of the 


pledgee.- But. there is mothing-to show 
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that the machinery was, at the time of 
adjudication used by the insolvent in his 
trade. Asa matter of fact, the record 
shows that he. had by the time of his 
adjudication long stopped running his 
trade 
there was no act or circumstance touch- 
ing possession of the machinery with the 
insolvent that would suggest- that the 
insolvent was reputed-to be the-owner 
of the machinery. They. were not dealt. 
with in а manner that would be inconsis- 
tent with the-pledge with the respondent. 


7. In the circumstances, therefore, we 
are not prepared to hold that the principle 
of reputed ownership will apply to, this 
case. | а 

8. The-appeal is, therefore, dismissed. 
No costs. ES ж ae 
Sil. 5. Appeal dismissed. 
IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS, Я € 
Present:—V. Ramaswami, ў. . 





Semmanna Gounder ; .. ` Petitioner” 
D Ж E : J | : 
Mysore Mission by its power Agent 
Rev. Father Uthrium  .. Respondent, 


Tamil- Nadu Cultivating Tenants’ Arrears. of 
Rent (Relief) ‘Act (ХХІ of 1972), section З 
(i) (b) (4) — T'enant depositing- rent on -3th 
February, 1973:—Application for declaration 
of entire arrears being wiped. out—Landlord 
disfniting : correctness of deposit—Authorised 
Officer finding amount deposited as not correct— 
No time granted for depositing balance—Appli- 


tation: dismissed—Revision—Time- taken for ` 


disposal of application to be excluded for deposi- 
fing rent, ^ сз. x0 СОС 
Section 3 of the Tamil Nadu Cvltivating 
Tenant’s Arrears of Rent(Relief) Act, 1972 
provided that all arrears of rent payable 
by a cultivating tenant to the ¿i lanc lord 
and outstanding on the 30th June, 1971- 
shall be deemed ‘to be discharged if such 
sultivating tenant pays or deposits in the’ 
manner specified in clause (6) of that 
‘ection within 6 months from the date of 
publication of the Act the whole of the 
tent due for the fasli year eommencing 
——————————— 
“CLR.P. No. 2821 061974." 10th September, 1975: 


E 


THE MADRAS LAW JOURNAL REPORTS — 


Or business, Apart” from that, - 


[1977 


on the Ist July, 197] and ending with 
the 30th June, 1972. The Act was pub- 
lished on 11th August, 1972. [Рата, 2.] 


If on principle, the time take for disposal 
ofthe application filed vnder section 3 
willhave to be excluded there is no 
ground on which the tenant could be 
denied the opportunity of paying the 


amount. Further the section doesnotmake . 


anyreference to the bona fide or otherwise . 
of the dispute. , In fact the provision is. 
mandatory in nature and if the authority 
finds that any further sum is due, it shall 
direct the cultivating tenant to deposit 
such further sum within the period speci-' 
fied in clause (a) (ii) in that section. 

Itis not Necessary for the tenant to deposit 


the amount due for the fasli year com-: ` 
mencing from Ist July, 1971; and ending- 


with 30th June, 1972 in one‘lump sum 
within the period of six months from the 
date of publication of the Act; He can 
make it in svch instalments as he may: 
choose, but. within the period’ of six 


months, Therefore if the principle is ' 


that the time taken by the Court will have 
tq be excluded in all these matters, cer- 
tainly he would be entitled even if that 
application for declaration is dismissed 
to make the deposit immediately there- 
after and calculate the period of six 
months aftér excluding the time taken 
by the Court. [Para. 4:} 


Case referred to:— PLC y 


Baluchamy v. Srinivasan Ayyavaru, (1975) 1 
M.L.J. 30: 88 L.W. 189. 


Petition under section 8. of Tamil Nadu 
Cultivating -'Tenants'.Arrears of ‘Rent 
(Relief) Act, 1972 against the Order of the 
Court of the Authorised Officer (Land. 
Reforms), Erode dated 27th Febrvary; 
1974 and made in О.Р. No. 67011973. 
AS, Venkaiachalamurthy, ‘for Petitioner: 
V. Swaminathan, , for 8, Somasundaram, ` 
for Respondent, .. ge 

The Court made the follówing a | z 
Okbrr:—This is a petition to revise the 
order of the Authorised Officer, Land 
Reforms, Erode іп O.P.No, 67,o0f 1973 
dated 27th February, 1974 by which he 
had dismissed an application filed by the 


petitioner herein for adeclaratién-under — 


1] SEMMANNA GOUNDER 0. MYSORE MISSION ( Ramaswami, J.) 3! 


section 3 (i) (b) (ii) of the Tamil Nadu 
‘Cultivating Tenants Arrears of Rent 
(Relief) Act, 1972 that he had discharged 
he entire arrears due to the landlord by 
teason of the deposit of the current rent. 


{2. Section 3 of this Act provided that 
Jall arrears of rent payable by a cultivating 
{tenant to the landlord and outstanding on 
the 30th June, 1971 shall be deemed to 
Ье discharged if such cultivating tenant 
{pays or deposits in the manner specified 
jin clause (Б) of that section within 6 
months from the date of publication of the 
Act the whole of the rent aue.for the fasli 
year commencing on the 1st July, 1971 
and ending with the 30th June, 1972. 
{The Act was published on 11th August, 
11972. The deposit in this case was 
made on 9th February, 1973 with an 
application for declaration that the entire 





arrears had been wiped out by reason cf. 


such deposit. The landlord disprted the 
correctness of the amount deposited and 
contended that the rent payable for cach 
fasli was Rs. 360 and not Rs. 300., The 
Authorised Officer enquired into this 
matter and ultimately accepting the con- 
tention of the landlord held that the rent 
payable was Rs. 360. Finding that a 
sum of only Rs. 300 had been deposited 
and in the view that he had no authority 
under the provision to extend the time for 
depositing the balance amount he 
dismissed the application; It is against 
this order the present revision petition 
has been filed. 


3. Itis contended by the learned coun- 
sél for the petitioner that under section 3 
(c) of the said Act if the Court or compe- 
tent authority finds that any further sum 
15 due, it shall direct.the cultivating te- 
nant to deposit the further sum within the 
period specified in clause (a) (ii) of that 
section. The learned counsel relying on 
the decision of Ramap rasada Rao, J., in 
Guruswamy v. Mysore Mission by Rev, Father 
Uthirum and others! and the decision 
of Kailasam, J} in $. Subramania 
Thevar v. Angammal?, contended that 
when the Court finds  thatsome 
more amount was due it ought to grant 
time and in calculating the period of 6 





1. Q.R.P.No. 1161 of 1974 and 1605 of 1773. 
2. Q.R.P.No. 1958 of 1973. 


months the Court will have to exclude th« 
time taken by it in disposing of the appli 
cation for declaration that there was n« 
arrears. He also contended that as the 
application was filed on 9th February,197* 
and as until this date the matter was no 
being finally disposed of he is still having 
two more days to deposit the amount. 11 
is also mentioned by him that he had al- 
ready deposited the balance of Rs. 60 a: 
found by the Authorised Officer on 11th 
April, 1975 ard that if an extension of 2 
days is granted automatically the deposi 
would be within time and that therefore 
his petition under section 3 (i) (b) (ii) will 
have to be allowed, The learned counsel 
is well founded in this contention. 


4. Ramaprasada: Rao, J., construing 
the provision of section 3 (с) of the Aci 
held that the time taken by the "Tribuna 
in adjudicating and disposing of the appli- 
cation filed by him under that section wil. 
have to be excluded but that still the де. 
posit will have to be made within a period 
of 6 months calculated from 11th August, 
1972 after exclading the time taken by the 
Court or authority in disposing -of the 
application filed. That means if a few 
days are left after the application for дес. 
laration was filed then that tenant woulc 
be satisfying the provision if he deposit: 
the money within left out period after the 
disposal of his application. But the 
learned counsel] for the respondent land. 
lord contended that these decisions wovlc 
be applicable only if the tenant bone fid: 
making the mistake deposited the smalle) 
amount and not to a case where he deli 
berately or knowing fully well that the 
amount deposited by him did not repre 
sent the full amount makes the deposi 


and files an application: In thi: 
connection he relied on the deci 
sion of N.S. Ramaswami, J., in 
Chinnathambi Padayachi v. Thamgiya 


Pillai and anotker!; It is.true that in that 
decision the learned Judge had held that 
if the deposit of a shorter amount wa: 
not bona fide and there was no bona fide 
controversy before the Revenve Authority 
or the Court about the amount due, then 
the tenant would not be entitled to de- 
posit the amount after the period of € 
months calculated from llth August, 
1972 withom excluding any time. The 





1. C.R.P. No. 1341 cf 1973. 
: 
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decision is not in conformity with tke 
Other decision of this Court. If on princi- 
ple the time taken for the disposal of the 
application filed under section 3 will have 
to be excluded І do not find any ground 
on which the tenant could be denied 
the oprortunity of paying the amount as 
provided in the decisions of Ramaprasada 
Rao and Kailasam, JJ. Further the 
section in terms does not make any refe- 
rence to the bona fides or otherwise of the 
dispute, In fact the provision is manda- 
tory in nature and if the authority. finds 
that any further sum is due, it shall direct 
the cultivating tenant to deposit the fur- 
ther sum within the period specified in 
in clause (а) (ii) in that section. It 
might also be pointed out that itis not ne- 
cessary for the tenant: to deposit the 
amount due for the debt fasli year com- 
mencing from Ist July, 1971 and ending 
with 30th June; 197? in one lump sum 
within the period of 6 months from the 
date of publication of the Act. He can 
make it in such instalments as he may 
choose, but within the period of the said 
5 months, Therefore if the ‘principle is 
that the time taken by the Court will have 
го be excluded in allthese matterscertainly 
2e would be entitled even if that applica- 
tion for declaration is dismissed to make 
the deposit immediately thereafter and 
calculate the period of 6 months after ex- 
cluding the time taken by that'Court. In 
his case, as already pointed out he has 
daid the amount already and therefore his 
pplication will have to be allowed. 


5. The learned counsel for {һе respon- 
lent also relied on the decision ef Rama- 
iujam, J., Kasthuri Ammal. v. Perumal 
Naicker!*, Butthat isa case where fheap- 
‘lication for, declaration was filed on the 
ast date and therefore there was no further 
ime ayailable to the tenant to make the 
urther deposit. I should also point out 
hat my earlier decision in Baluchamy v. 
Winivasan Ayyavaru?, related to the pravi- 
ion before the 1972 Act and has no appli- 
ation for the consideration of section 3 
c) of the 1972 Act; 


i, For the foregoing reasons this Civil 
tevision Petition is allowed and the order 
f.the Revenue Divisional Officer is set 
side and the application fled by the 





1. C.R.P. No. 1371 of 1973. 
2. (1975) 1 M.Iej. 30: (1975) 88 L:W. 159. 
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petitioner іп O;P. No. 67 of 1973 is 
slowed. But there will be no orders: 
as to costs. 


R.S. 


———— 


Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. Е 


PRESENT ;— T. Ramaprasada Rao, ў. 


R. V. Balasubramania Chettiar and. 


others Petitioners t, 
Ue A . 

J. Б. M. Mohammad Yahaya and: 
others 4 Respondents. ` 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVI of 1960), section 10 (3) 

(а) (212) —Petition for eviction—Co-owners— 
One co-owner requiring the premises for busi- 


‚ ness-—Expression “ any member of his family" 


includes а co-owneror a member of an associa~ 
tion—Petition maintainable, 


А member of an association or a co- 
ownes' in a body of co-awners who own a. 
premises could be equated to the word. 
‘landlord’ which precedes ‘the’ paren-. 
thesis ‘any member of his family’ in. 
section 10 (3) (а) (iii) of the Tamil! 
Nadu Buildings (Lease and Rent Соп- 
trol) Act. The words any member of his: 
family in the context as it appears in 
the. text of the statute could also mean 
any co-owner of the co-owners or a meni- 
ber of the association which owns the 
premises in question. The sine-qua non. 
which would entitle the bod y of co-owners. 
or the association of persons to ask for 
eviction under section 10 (3) (а) (iii) is 
that the premises is required for benefit 
of one of its limbs viz., a co-owner or a. 
member of the association. If this is 
established then the necessary founda- 
tion is laid which would enable the 
association of persons or the co-owners: 
as a-whole to set: the above provision 
of.law into motion апа seek - for 
eviction, — ^ >- e [Para, 8.] 


Petition under section 25 of Act XVIII 
of 1960 as amended by Act XXIII of 
1973 praying the High Court to revise 
the Order of the Court of the Appellate 


* C.R.P. Nos. 2979 to 2982 of 1975. А $ 
28th April, 1976. 
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Authority (Subordinate Judge), Erode, 
dated 23rd August, 1975 and made in 
С.М.А. Nos.3 to 6 of 1975 (R;C.O.P. 
Nos, 33 to 36 of 1974, Rent Controller, 
Erode.) "t | 
S. Sivasubramanian, D. Raju: 2nd М. 
Venkatashalapathy, for Petitioners. : 


T. R. Rajagopalan and T.R. Rajaraman, 
for Respondents, .. a 


The Cou rt delivered the following 


Jupcmenr.—In these petitions the ques- 
tion involved is whether the respondents 
are entitled under section 10 (3) (a) (iii) 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960 to ask for pos- 
session of the portions in the occupation 
of each of these ).etitioners оп the ground. 
that one of the owners who owns the 
building required the property for his 
own non-residential activities, Ad- 
mittedly, the respondents are the owners 
of the suit premises, They are of 
course co-owners not only knit by a 
bondage of kinship but also hy a legal 
tie by which they have associated 


themselves together to own the suit 


premises. One of the respondents ex- 
pressed a desire tosetup a printing press. 
For that purpose, the respondents chose 
the building in the occupation of the peti- 
tioners as quite suitable for the commer- 
cialactivity. All the respondents as 
co-owners filed the application under 


- section 10 (3) (a) (iii) of Act No, XVIII 


of 1960 for possession of the building 
in. their respective occupation of the 
tenants (petitioners), This was resisted 
on the ground that the respondents 
cannot be said to be a ‘family’ and one 


of the co-owners cannot bé said to be^ 


a member of that ‘family’ which privi- 
lege only could entitle joint owners to 
ask for eviction of the tenants under 
section 10 (3) (a) (iii), The other-conten- 
tion was: that the respondents, ‘each 
of them, some of them, or all of them 


own considerable properties in the town. 


of -Erode and there is: no bona fides in 
asking for the “suit premises when very 
many othernon-residential premises aré 
aveilahle' and when, in fact, some non- 
residential buildings are vacant on the 
date when the petition was filed. Both 
the Reht Controller and the Appellate 
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Authority found that the respondent: 
were entitled to an order for eviction 
under: the above: provision, Hence the 
revision petitions. i 


Z. Mr. Sivasubramanian, learned coun: 
sel for the petitioners (tenants) іп еасі 
of these cases raised the.query.whethei 
a:co-owner as the term is legally under 
stood can be considered to be a membe! 
ofa ‘family’ within the meaning of sec 
tion 10 (3) (а) (iii) of the Act. Hi 
óther contention, is that there is no bon 
fides in the respondents’ seeking to evic 
the petitioners particularly avoiding 
other more comfortably suited premise: 
in more important situations in the 
town. - Аз reaards ‘the last point thi 
Court has taken the view that it is no 
for the tenant to dictate the choice or th: 
method to choose to the landlord anc 
it is for the landlord himself to selec 
amongst his various available premise 
one of them for the purpose of perso 
nal occupation whether the residential o 


non-residential. M s 


3. As regards the first point th 
parenthesis ‘any member of his family 
which was introduced by ап amendin; 
Act, 1973 was the result of judicial deci 
sions which tóok the view that priort 
the amendment the landlord cannot asi 
fora building in the occupation of th 
tenant for being used by any membe 
of his-family, such as son, daughter, etc 
This has necessitated the Legislature t 
make the object more comprehensiv 
and full, The resultis that in caseit i 
in regard to-a non-residential building 
if the landlord or any member of hi 
family is not occupying for the pui 
pose of:a business which he or an 
member of his family is carrying оп 
the non-residential building in the cit 
or town which is his own, then h 
can ' apply. to the Controller Хог а 
order directing such tenant to put hir 
in possession of the building i 
the occupation of the relativ 
tenant. Itis not in dispute here tha 
the respondents as a whole or in particula 
the first respondent for whose benef 
the petition was filed was occvpyin 
apremises ofhis own in'which he was cai 
rying on à *on-residentialactivity. ТЬ 
question therefore is whether a body « 
co-owners or an association of person 
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tho knit themselves by contract or other- 
rise to own a property can set the purpose 
dumbrated in section 10 (3) (a) (iii) of 
he'Act in motion for the benefit of one of 
зе members of such an association, In 
ne-cantextin which the parenthesis ‘any 
rember of his family’ appears, read in 
onjunction with the word ‘landlord’ 
‘hich precedes it, compels the Court to 
iterpret the same liberally instead of 
utting a rigid, matter of fact interpreta- 
on, on the expression ‘family’ appear- 
1g in section 10 (3) (a) (iii). The word 
amily’ means, according to the Oxford 
Hctionary, members of a housc-hold, 
arents, children, servants, etc, Again, 
е dictionary would say that a family 
wans people from common stock or 
rotherhood of persons united by some 
»mmon objects, If therefore two or 
оге persons unite themselves by a con- 
act or otherwise to ówn property by 
1emselves, then they would be forming 
:emselves into an association of persons 
.spired by a common object of owning 
1e property for the common benefit of 
1. The principal ot ject of section 10 (3) 
7. (Ш) appears to be that if ‘A’ owns a 
ailding, then ‘A’ can ask for possession of 
iat building from the tenant if itis inten- 
:d to benefit any member of his family, 
: is this purpose behind this provision 
hich has to be high-lighted when apply- 
& the principal object which has to be 
terpreted in the present case. І zm.of 
ie view,that a member of an association. 
*a.co-owner in a body of co-owners who 
vn a premises could be equated to the 
ard ‘landlord’ which precedes the paren- 


esis ‘any member of his family’, and: 


е words “апу member of his family" in 
context as it appears in the text of the 
atute could also mean any co-owner 
‘the co-owners ora member. of the 
sociation which owns the premises in 
lestion. . Тһе sine qua non which would 
title the body of co-owners or the 
sociation of persons to ask for eviction 
(Чет section 10 (3) (а) (iii) is that the 
emises is required for the benefit of one 


its limbs viz., a co-owner ога member’, 


the association, If this is established. 
en the necessary foundation is laid 
ich would enable the association ,of 
rsons or the co-owners as æ whole to 
=the above provision of law into motion 
d seek for eviction. The Courts below 


‘S.J. 
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found thatthe requirement ofthe premi~ 
sesis to benefit one of the co-owners, ТАЗ 
is a concurrent finding of fact. 1 am unable 
to interfere with this finding. As the res- 
pondents satisfy nat only the text butalso 
the spirit of the section 10 (3) (a) (iii) 
of Act XVIII of 1960, I am unable to 
agree with the learned counsel for the 
petitioners that this application is not 
maintainable, in law. The revision peti- 
tions fail and they are dismissed. The 
petitionerin each of these cases is gran- 
ted six months time to Vacate, iyo costs. 


——— Petitions dismissed: 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` 


PRESENT :—A. Varadarajan, 7. 
Thirumathi Maira Arokkia Ammal 


and another Appellants* 
U. 5 
S. Singarayar Pillai ., Respondent. 


Hindu Law— Joint family property — Suit for 
declaration—Partition alleged —Documeni un- 
repisteréd —]lnadmissible in evidence — Oral evi- 
dente inadmissible іо prove partition. 


The plaintiff filed a.suit for declaration of 
his title to the suit property based on an 
unregistered document of partition. He 
adduced oral evidence to prove the parti- 
tion, The tria Court and the lower 
appellate Court decreed the suit. On 
appeal by the defendants, 

Held : ` | 

The partition deedbeing unregistered was 
inadmissible in evidence and it was not 
open to the respondent. (plaintiff) to 
prove-that there was a partition at that 
time and not on any subsequent date by 
oral evidence. lt would follow on the 
facts of the instant case that the property 
was the joint property of the respondent ' 
and the first defendant's husband. The 
only remedy of the respondent was to sue 
for partition. ' [Para. 10.] 


Cases referred 10:— • 
Датаууз у. Achemma, (1944) 2 M.L.J. 





164; LL.R. (1945) Mad. 160: 57 
L.W. 472; . A.LR. 1944 Mad. 550; 
(F.B.);  Veeraragkava Rao v. Gopala 


* S.A No. 2218 of 1972. 
231$ Frbruaty, 1976. . 
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Rao, (1941) 2 M.L.J. 707 : 5& L.W. 499 ; ` 


А.Т.К. 1942 Mad. 125 ; Varada Pillai v. 
Jfeevaratnammal, (1920) 38 M.L.J. 313:. 
53 1.C. 901: 46 LA. 285: LL.R. 43 
"Mad. 944: AJR. 1919 P.C. 44; K. 
Kanna Reddy v. К. Venkata Reddy, (1965) 
1 An.W.R. 384 : (1965) 1 An.L.T. 310:: 


...A1. К. 1965 Andh. Pra. 274 (F.B.). 


Appeal against the decree of the Court of 


the Subordinate Judge, Dindigul in A.S. : 


Мо. 111 of 1970, dated 29th September, 
1972 preferred against the decree of the 
Court of the District Munsif of Dindigul 
án'O.S. No. 1547 of 1967, dated- 28th 
January, 1970. 


‚К. Venkalaswami and К. Govindarajan, tor 
-Appellants. f E | 


-M. Khaja Mohideen, tor Respondent. 
"Ihe Court delivered the following 


` Јорамемт. —Тће defendants 1 and 2 who 


failed in both the Courts below, are the 
appellants. The first defendant is the 
mother of the second defendant. The 
respondent and the first defendants hus- 
band Anthonymuthu Pillai ere brothers. 
“They are the sons of one Savarimuthu 
Pillai, who died on 5th March, 1942. 


2. The respondent filed the ‘suit for 
declaration ot his title to the suit property, 
which is the eastern half of S.No, 272/3 of 
Thottanuthu Village, Dindigul Taluk, 
and for recovery of possession thereof with 
future mesne profits, His case was that 
the suit property and other properties 
were the joint family properties of himself 
and Anthonymuthu and they got those 
properties partitioned under the unregis- 
tered document, Exhibit A-2, dated 23га 
April, 1964 and he got the suit property 
for his share in that partition and -has 
since then been in enjoyment of the suit 
property and has acquired title by. pres- 
cription. He alleged that the appellants 
ünterfered with his possession and entered 
ánto possession of the property. taking 


advantage of the order (Exhibit A-8),: 


dated 18th December, 1961 in M.C. No. 
552 of 1961 on the file of the Sub-Divi- 
sional Magistrate, Dindigul, holding that 
the appellants were in possession of the 
Suit ‘property; The suit property had 
been purchased in the name of the first 


` defendant’s husband Anthonymuthu 


ander Exhibit A-1, dated 23rd April, 1942. 


3. 'The defence was that the first defen 
dant’s husband Anthonymuthu purchasec 
the property-under Exhibit А-1, date 
23rd April, 1942 with funds provided b 


. the first defendant's father and that it wa 


not the property of Savarimuthu and tha 
there was по partition between the res 
pondent and Anthonymuthu and that th. 
respondent was notentitled to the declaro 
tion and possession. 


4. The respondent had filed O.S. No 
388 cf 1959 ‘against his mother Periya 
nayagathammal and her granddaughte 
Gnana Soundarathammal for -possessio: 
of certain properties on the ground tha 
those properties had been allotted to hi 
share in the unregistered partition deec 
Exhibit A-2 which was Exhibit A-16 i: 
.thatcase. The present suit property wa 
not involved in that suit, in which it ha 
been held by this Court in S.A. No, 35 
of 1963 that the partition deed is inad 
missible-in evidence for want of registre 
tion and that the property should there 
fore be held to have not been divided an 
that the respondent could not hav 
acquired title to the property by prescriy 
tion. Duringthe pendency ofthatsecon 
appeal, the respondent filed O.S. No 8 
of 1962 in the irial Court in respect of th 
suit property against the appellants an 
it was transferred to the District Munsif 
Court, Palani; as O.S. No. 468 of 196: 
but he withdrew that suit with liberty t 
filea fresh suiton the same cause Of action 


5. Tlietrial Court found in the preser 
suit that the first defendant’s father ha 
not provided the funds for the purchase ‹ 
the suit property. in the. name of the fir 
defendant's husband.iC: Anthonymuth 
under Exhibit .А-1: and that it is m0 
probable that: the. first defendant's: hu 
band himself, while in-the management 
the properties of. his father..after h 
father's death in 1942, had purchased tt 
property under;.Exhibit А-1 "with tk 
funds of the family He further four 
that Exhibit А-2: was inadmissible i 
evidence for proving the partition f 
want Of.registration. But, however, 14 
accepted the oral evidence of P.Ws. 1 1 
3 regarding the partition and found th: 
the partition alleged by’ the responde! 
was true and held that he was in separa! 
possession and enjoyment of the suit pr 
perty since then and hàs acquired tit 
to the suit property by qdverse possessior 
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in those findings he decreed the suit for 
claration and possession and mesne 
‘ofits, though as already stated, only 
ture mesne profits to be determined 

Separate proceedings under Order 20, 
de 12 of the Code of Civil Procedure 
.¢ been prayed for in the plaint. 


The lower appellete Court did not 
msider the question of acquisition of 
tle to the suit property by prescription. 
ut in other respects it confirmed the 
ial Courts decree and dismissed the 
peal, 

Now both the Courts below have 
und that the first defendant's father 
td not provided the fundstor the acquisi- 
эп Of the suit property under the sale 
еа Exhibit A-1, dated 23rd April, 1942 


. the name of the first defendant's . 


iband Anthonymuthu and that it is 
Obable that the property had been pur- 
ased by Anthonymuthu while he was in 
anagzment of the properties belonging 
thetamily after the death of his father 
ı 5th March, 1942. ‘There is, no reason 
interfere with this concurrent finding 
the Courts below on a question of fact. 


The next question for consideration 
whether the Courts below are right in 
Iding, Оп the oral evidence of P.Ws.. 1 
3 that there had been 2 partition. be- 
‘een the respondent and Anthonymuthu 
d the respondent got the suit property 
r hisshare in that partition; while at the 
me time holding that the unregistered 
rtition deed (Exhibit A-2) is inadmissi- 
* in evidence.for want of registration, 
already stated, Exhibit A-2 which was 
chibit A-16 in O.S. No. 388 of 1959 on 
2 file of the District Munsif’s. Court 
ndigul had been held to be inadmissible 
evidence for want Of registration and 
agiriswami, J., has held in the second 
peal that the partitien could not be 
ved by Oral evidence. The appellants 
re, however, not parties to that suit 
ch related to certain other properties 
d not the suit property. . "E 

The learned counsel for the appellants 
ited my attention-to the decision of-a 
ll Bench- of this Court in Ramagya v. 
tamma*, and submitted that.the parti- 
n deed, Exhibit A-2, being inadmissible 
evidence for want Of registration, it is 
a 


. (1944) 2 M.LJ. 164 I.L.R. (1945) Mad. 
н: 57 L.W. 472: AJ.R. 1944 Mad. 550 (F.B.). 


пої open to the respondent to seek 10. 
prove the alleged partition by oral evi- 
dence, with the result the brothers must . 
be held to be undivided and the respon-- 
dent could not be stated to have acquired 
title to the suit property by prescription.. 
There the learned Judges referred to the 
decision of Patanjali Sastri, J. in Veera-- 
raghava Rao v. Gopala Rao, and observed : 


." There Patanjali Sastri, J., beld that?" 
where a deed of partition is inadmissible- 
by reason Of the fact thatithas not been ` 
registered, a co-sharer who happened. 
to be in solé enjoyment of a particular“ 
property could not sue to eject another- 

. CO-sharer who had disturbed his posses-- 
sion when he based his title on the parti-- 
tion deed. He could only bring a suit: 
tor partition of all the properties owned. 
in common or for joint possession with 
his co-owners. 99759959. -We see по" 
reason to doubt the correctness of the- 
Opinion expressed by Patanjali Sastri 
J., in Veeraraghavarao v. Gopala Reo}. As. 
we have aheady indicated, there is. 

. nothing in the judgment of the Privy- 
Council in Parada Pillai v. Jeeva- 
rátammal*, which in any way supports: 
the case for the respondent. lf it were 
a question Of proving an oral agreement: 

‚ entered into after that embodied in the~ 

unregistered document evidence of 

` subsequent conduct could of course, be 
led in proof of the subsequent oral 
agreement, but not with regard to the. 
earlier one. in the present case a: 
divisicn by metes and bounds took place: 
before the execution of the partition. 
deed. 


- As the property in the suit admittedly- 
had belonged to the joint family, the 


change in its character must be proved.. . ` 


Astheagreementíor partition cannot be 
proved, the Court can only regard the: 
: property as still belonging to the joint. 
family. Moreover, as Patanjali Sastri,. 
J., pointed out, one co-Owner cannot. 
.maintain a suit for trespass against. 
another co-owner.” , : 


This-deoision of the Full Bench of this. 
Gourt entirely-supports the submission of: 
———————————— 


1. (1947) 2 M.L.J.707: 54 L.W. 499 :, A.I.R.. 
1942 Mad. 125. ME 

2. (1920) 38 M.L.J.313: 53 І.С. 901: 46 
Т.А. 255 : LL.R. 43 “Mad. 244: A.LR. 1919» 


.P.C. 44. 
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the learned counsel for the appellants 
that ExhibitA-2 being inadmissible in 
„evidence for want of registration, it is not 
-Open to the respondent to adduce oral 
-evidence tO show that at the time of 
Exhibit A-2 itself there had been a parti- 
tion between himself and his brother 
-Anthonymuthu and that in that partition 
Ле got the suit property tor his share and 
heis in exclusive possession of the same 
:зіпсе then. ; d 
.10. But the learned counsel for the res- 
pondent brings to my notice a decision of 
-a Full Bench of the Andhra Bradesh High 
Court іп №. Kanna Reddy v. К. Venkata 
Reddy", where reference was made io the 


-s2id Full Bench decision of this Court ` 


tin Ramayya v. Achamma?. The Full Bench 
decision of our High Court is binding on 
me, and in my opinion even the Full 
“Bench decision of the: Andhra Pradesh 
High Court relied upon by tbe learned 
counsel for the respondent does not help 
the respondent, for even there-it has been 
-Dbserved in paragraph 10 of the judgment 
hus. E ; n 
“She question now is whether in view 
. of the unregistered document of parti- 
tion of May, 1958, the defendant can be 
permitted to prove the factum ofa prior 
partition by oral and other documen- 
tary evidence. The Court below has 
held in favour of the defendant on this 
point. Tae learned. counsel ‘for. the 
'plaintift-appellent earnestly challenges 
ithe correctness of that view. According 
. to him, the existence of an unregistered 
. partition deed precludes proof of a 
prior partition between the parties. 
. Hisargumentisthatsection 49 (c) of the 
"Registration Act put the unregistered 
‘document out of Court. He contends 
that section 91 of the Evidence Act 
-cannot help the defendant because the 
fact of partition itself is a term of the 
unregistered partition deed. Accord- 
ing to him, the position in the eye oflaw 
' istha tthe properties continue to.remain 
` joint and a partition suit is therefore 
maintainable, * For this proposition, he 
relies mainly on а Full Bench decision 
ofthe Madras High Courtin Ratttzyyo v. 
Асћатта?. 


J- (1965) 1 An.W.R. 384: (1965) 1 An.L.T. 
310: АУ.К. 1965 А.Р. 274. (F.B.) 

2. (1944) 2 M.L.J. 164 : L.L.R. (1945) Mad. 
460:57 L.W. 472: A.I.R. 1944 Mad. 550 
(В) . 
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But this decision does not appear t 
govern a case like the present. The 
the plaintiff. claimed. title to сегігі 
-, Specified items of land. on the strengt 
of the title obtained by her.decease 
husband under.a partition documen 
But the document of partition was ш 
registered. "Therefore her right or tit 
could not be founded on it, What is mo: 
the allotment of the particular iten 
- of land was one of the terms of +1 
unregistered partition deed, Therefo) 
section 91 of the Evidence Act stood j 
her way in proving by any independei 
evidence that the specified items : 
properties had been allotted to hy 
husband in а family partition. It w: 
in those circumstances that the Tu 
Bench held that the plaintiff was n 
entitled (0-3 decree in ejéctment of tl 
trespassers who were the.other membe 
of the erstwhile joint family. In tl 
instant case, no attempt is made by t! 
defendant to show that any specific 
item- of immovable property was allot 
ed to him in a partition between hi 
‘and the plaintiff. '1f hé had made suc 
a claim, the.circumstance of the pari 
tion document being unregistered wou 
have been 2n insuperz ble hindrance. 
his way.” 
In the present case also the responde 
claims title to a certain specified item 
the property оп the strength of the tit 
alleged tohave been. obtained by him i 
der the partition deed (Exhibit A- 
which is unregistered and  inadm 
sible in evidence. The Full Bench 
the Andhra Pradesh .High Court h 
held that it is not open to' a plai 
tiff placed in such circumstances 
claim any partitculer item of property : 
the basis of a partition deed which 
unregistered. Therefore, I agree wi 
the learned counsel for the appellar 
and hold that Exhibit A-2 being unreg 
tered is inadmissible in evidence and th 
it is not open to the respondent-to pio 
that there was a pertition at that tir 
and пої On any subsequent date by ti 
Ога] evirence-of P.Ws. | to 3. It wou 
follow that the ·ргорегіу:маѕ the joi 
‘property of the respondent and the fi 
defendant's husband Anthonymuthu г; 
that the Omly remedy of the respondent 
to süe for partition. 
11. Now the learned. counsel for t 
respondent submits thatsince no ousi 


16 


Xf the appellants has been pleaded by the 
espondent, an opportunity may be given 
О the respondent to put forward a case 
f ouster and that the matter may be 
emanded to the trial Gourt. Since there 
s admittedly no plea cf ouster, it is not 
»ossible to accede to this request. 

2. 'The second appeal is, therefore, 
llowed with costs throughout. lt is 


pen to the respondent to file a fresh suit 
эт partition. . No leave. 


iJ. Appeal allowed. 





:N THE HIGH.COURT OF 
JATURE AT MADRAS. : 


RESENT :—$. Suryamurthy, J. 


JUDI- 


thidambaram o. Petitioner” 


<alidas and another Respondents 
ivil Procedure Gode (V of 1908), Order 17, 
ules 3, 2~-Petition to set aside decree— 
Jefenddnt absent on date of trial—Decree passed 
nder Order 17, тше 3—Whether aalid— 
leld not valid. 


дег 17, rule 3, Civil Procedure Code 
pplied only to-cases where the parties 
‘ere present.. Where Cn the date of the 
‘ial the defendant was absent the Court 
ould not proceed under Order 17, rule 3, 
ut should proceed under Order 17, rule 

by setting the defendant-ex parte and 
ecreeing the suit after recording the 
vidence if the claim of the plaintiff was 
roved. [Раға. 3.] 


a the instant case, the Subordinate Judge 
coceeded under Order 17, rule 3 when 
е defendant was absent and passed a 
ecree. A petition under Order 9, rule 
3 to set aside the decree wes dismissed 
п the ground that the decree was not ex 
arte. 


Lid: The decree passed by the-learned 
ubordinate Judge wes in-fact an ex 
11е decree even though he had purpor- 
:d to pass a. decree "under Order 17, 
ile 3, Civil Procedure Codg, [Para. 3.] 





*Q.R.P. No.2630;0f 1975. -. 
25th March, 1976. 
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Cases referred to ; 


, Venkaleratnam v. Appa Rao, (1947) 1 M.L.].. 
271: 60 L.W. 235 : A.1.R.- 1948 Med. 80 z 
K. Somasunderam у. Seskagirrao, (1947) L 
M.L.J. 292 : 1.L.R. (1948) Mad. -109 z. 
60 L.W. 273 : A.J.R.- 1947 Med. 378 ;. 
Pichamma v. Sreeramylu, (1918) I.L.R. 41 
Mad. 286 : 34 M.L.J. 24 148 1.С. 566. 


Petition under section ` 25, ProvinciaE 
Small Causes Court Act praying the High 

Court to revise the Order of the Court of 
the Principal Subordinate Judge, Pondi- 
cherry, dated 5th July, 1975 and made in: 


1.А.. No. 375 of 1975 in S.C; No. 115 of - 


1974. 

R. Ganesan, for Petitioner. 

Е. Sampath, for Respondents. 
The Court made the following 


Oroer.—This Civil Revision Petition is 
against the order of the learned Principa}. 
Subordinate Judge, Pondicherry,dismiss-- 
ing the petition under Order 9, rule 13,. 
Ciyil Procedure Code,filed by the defen- 
dantin the suittosetaside adecree pas- 
sed on 24th January, 1975, which accor=. 
ding tO the revisión petitioner, the defen- 
dant, is Only Оп ¢x parie decree. ` І 


2. S.C. №. 115 of 1974 on the file of the 

Court,Pondicherry was instituted by the: 
respondents herein for recovery of a sum. 
of Rs. 540 dueasarrearsofrent. The suit. 
was cOntested by the defendant. Subse- 
quently,at the stage of the trial, the defen— 
dant was absent and the counsel for the 

defendant was also absent on 24thJanuary,. 
1975. Instead of setting the defendant. 
ex parte and passing an ex parte decree, the 

learned Principal Subordinate Judge оё 
Pondicherry purported to decree the suit. 
as preyed for under Order 17, rule 3, 

Givil Procedure Code, after P.W.'] was. 
examined and Exhibit A-1 was marked. 

He did not even hold that the claim hed. 
been proved. Subsequently the petition 

for setting aside the ex parie decree was. 
filed before the same learned Subordinate 

Judge. ‚Не refused to set aside the ex. 
parte decree becausehe took, the view that 

the suit has been decreed undér Order 17, . 
Tule 3, Civil Procedure Code, and that. 
therefore the petition under Order. 9,. 
гше. 12, Civil Procedure Code, is not. 
maintainable. 
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3. This view of the learned Subordinate 
Judge cannot be sustained. Order 17, 
rule 3, Civil Procedure Code, applies 
only to cases where the parties ате present. 
Where 0n the date of the trial the defen- 
dant is absent the Court cannot proceed 
under Order 17, rule 3, but should - pro- 
ceed under Order 17, rule 2, Civil Proce- 
dure Code, by setting the defendant ex 
parte and decreeing the suit after recórd- 
ing the evidence if the claim of the 
plaintiff is proved. The decree passed 


by the learned Subordinate Judge is ір. 


factan ex parte decree even though he has 
purported to pass a decree under Order 
17, rule 3, Givil Procedure Code. 


4. A Similar view has been taken by 
Bell, J., in Venkataratram у. ` Apparao? 
Even though it wasa case where the Court 
proceeded under Order 17, rule 3, 
Civil Procedure Gode, and dismissed the 
suit. On merits the ratio of that deci- 
sion will apply to the facts of the instant 
case. 


5. In К. Somasundaram v. Seshagirrao?, 
Wadsworth, J., speaking for the "Bench 
has observed :— 3 $ 


* Here the plaintiff was physically 
absent during the later portions cf the 
arguments of defendant 1°з lawyer and 
at the time when the case was closed. 
We may takeitthattheJearned Subor- 
dinate Judge should in such circumstan- 


ces have passed an order dismissing the ' 


suitfor default, and that when he did 
поё ао so, but purported to pass a 
decree based оп a finding On the merits 
againstthe pleintiff, the plaintiff will 
not On the reasoning of the Full 
Bench in Pickamma у. Sreeramulu®, be 
deprived of the remedy of applying 
under Order 9, rule 9, for the restora- 
tion of the suit on the ground that it 
has really bzen dismissed tor default.” 


Therefore, the Civil Revision Petition is 
allowed, the order of the Jower Court dis- 
missing 1.А. No. 375 of 1975 is set aside 
and the matter isttemanded to the lower 
Court for fresh enquiry and disposal of the 


1. (1947) 1 M.L.J. 271: 60 L.W. 235: A.L.R. 
1948 Mad. 80. 

2» ІІ.В. (1948) Mad. 109: (1947) 1 M.L.J. 
292 : 60 L.W. 273 : A.I.R. 1947 Mad. 378. 

3. (1918) LL.R. 41 Mad. 286 : 34 M.LJ. 
24:43 І.С. 566. 


NATARAJA IYER 7, NACHARAMMAL А 4 


application treating it 2s an applicatic 
under Order 9, rule 13, Civil Procedu: 
Code, and treating the décree as an . 
parte decree. I may add thatthe questio 
whether there was sufficiert cause for t} 
nOn-appearance of the defendant show 
be gone into by the trial Court witho: 
reference to any of the observations mac 
by this Court. There will be no ord: 
as to costs. 


S.J. 


Petition allowe 





IN THE HIGH COURT OF JUDIC; 
TURE AT MADRAS. 


PRESENT :——$. Suryamurthy, F. 


Nataraja Iyer Petitions 
о. 
Nacharammal Responder 


Civil Procedure Gode (V of :908), Order 


Tule 9—Ex perte decree— Petition to set asi 
—Sumtmons served by post—Defendant conten 
ing that summons was not seToed—Ex par 
dectee set aside—Revistoa—‘‘ Мау” mea 
shalk—Duty of Court. 


It would appear from Order 5, rule 9 (2 
Civil Procedure Code; that even thou 
the summons was sent by post, if tl 
defendant did not appear оп the day fix: 
On the summons, the Court has to dire 
that the summons should be delivered 
sent to the praper officer to be served ` 
him or one of his suborcinates On t. 
defendant. Where a discretion is co 
ferred upon the Gourt coupled with : 
obligation, the word ‘‘mav’? in Order 
rule 9 (1) denotes “shal”. It is t 
duty of the Courts in construing a statu 
to give effect to the intention of t 
Legislature. | Pata. | 


Petition under section 115 of Act V 
1908, praying the High Court to rev. 
the order of the Court of the Prl. Distr 
-Munsif, Mayuram, dated llth Ju 
1974 and made іл І.А. No. 1041 of 19 
in O.S. No. 201] of 1971. 


V. Sridevan, С. Masilamant and R. Ва 
chander, for Appellant. 


* Q.R.P.No. 2532 of 1974. _ 
= 1200 April, 19 
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Р. R. Viikatarama:, for Respondent. 
Thé Couit delivered the following. 


JU»GMENT.— This is а civil revision peti- 
tion against the order of the learned 
Principal District Munsif, Meyuram, 
setting aside the ex parie decree passed: in 
O.S. No. 201.0£ 1971 on a petition filed by 
the defendant and numbered:as I. A. No. 
1041 0f1973., The decree was passed on 
Ist June; 1971. The petition to setaside the 
ex parle decree was filed on 30th Decem- 
ber, 1972 contending that the petitioner 
was not served. with summons гра that 
ihe came to know about the ex parte 
decree Only on 14th December, 1972. 
This pstition was resisted by the plaintiff 
who contenced inter alia that the 
lefendant was served with summons by 
228, that possession of the building 
а pursuance of the ex parte, decree was 
siso taken in. execution proceedings, «nd 
„hat, therefore, the defendant should, 
ауе been aware of the passing. of the ex 
sarie decree against her. The defendant 
‘Ontended -that no possession was deli- 
sered and that only records have been 
seated to make it appear that possession 
ад been delivered. Her contention 
yas that-she had been granted pztta by 
he Government for the suit site. The 
earned District Munsif found-that only 
зарег delivery had been made and that 
he plaintiff had not proved the service of 
ummons On the defendant; ‘ There is no 
eason to differ from the view of the learn- 
d District, Munsif that delivery was 
ecorded only On paper and that physical 
wossession had not been given. The evi- 
ence adduced for the delivery of posses- 
ion is-uncOnvincing. The respondent 
Plaintiff) who was examined as R.W. 1in 
he Court below, was not in a position 
9 say whether or not the defendant cOn- 
inued to live in the suit house. On the 
ther hand, the defendant, who examined 
erself as P.W. I and Nagappan who was 
xamined as P.W. 2, have proved that the 
efendant has been and is still living in 
fie suit house and that she has been living 
iere uninterruptedly. Therefore, there 
sno doubt about the fact that in collu- 
on with the amin, records have been 
ceated by the plaintiff to make it appear 
lat possession was delivered. Hence, 
те defendant would not have known 
bout the passing" of the ex farte decree 
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unless summons had been served on her 
-as cOntended by the plaintif. The 
summons was sent to her by post. The 


defendant deposing as P.W. 1 has sworn 
-that she has not received any summons or 


notice in connection with the suit. The 
alleged acknowledgment of the defendant 


has not been exhibited. The postman 
‘has not been examined to prove that he 
-hasserved the summons on the defendant. 
‘Assuming that a postal acknowlédgment 


purporting to be the-acknowledgment cf 
the service 0? the summons On a woman 
called Nacharammal had been returned 
to the Gourt, there is nothing to show 
that the person Nacharammal on whom 
the-summons was served is the defendant 
in this case. . 


2. As per Order 5, tule 9 (1) and (2), 
Civil Procedure Code, as it stands now, 
theservice of summons by post on a party 
does notappearto besufficientto confirm 
an Order passed ex parte, if the-concerned 
party challenges the service of summons 
by post and denies having received the- 
same: Order 5, rule 9, Civil Procedure 
Code, as amended On 27th March, 1963 
is as follows :— 


**9. (1) Whether the defendant resides 
in India, whether within or without the 
jurisdiction ofthe Court in which the 
suit is instituted, the Court may direct 

.the proper Officer to cause a summons 
under die order to be addressed to-the 

; defendant at the place, where he ordi- 
narily resides or carries On business or 
works for gain, and sent to him by 
registered post prepaid.for acknowledg- 
ment. 


(2) Where the summons is returned un- 
served or the defendant does not appear 
on ihe day, fixed in the summons, the : 
Court may direct that the summons 
shall be delivered or sent to the proper 
Officer to be served by him or one of 
his subordinates On the defendant. 


(3) The proper Offices may be an officer 
ofa Court other than thatin which the 
suit is instituted and where he is such 
an Officer the summons тау be sent to 
him by post or in such other manner 
as the Court may direct. . > 


(4) Notwithstanding anything contain- 
ed in sub-clause (1) where proceedings 
in Courtare taken for ; 


&] SUBRAMANIAM: 


(1) issue of an injunction, or 


(2) punishment ofa party for contempt 
of Gourt ; or © p AT е 
(3) bringing to sale any property in 
.execution ofa decree or order of Court, 

. notices shall be served only-in the 
manner provided for in sub-clause (2). 


ПІ would appear from Order 5» rule 9 (2), 
{СНУП Procedure Gode, that even though 
"the summons is served by post, if-the 
‘defendant does not -appear ор the day 
fixed on the summons,,the Court has to 


‘\direct that the summons shall be delivered : 


Jor sent to the proper officer to be served 
by him or one of his subordinates on the 
defendant. 1а the context in which the 
word ** may" is used, it has to be inter- 
rpreted as-“‘shall”. The word: “ may” 
dncludes “шау not” but is also capable 
of meaning ** must”? or ** shaJl^*, depend- 
ing upon the: context in which it is used. 
Where a discretion is conferred upon the 
{Gourt coupled with an obligation, the 
word “may” denotes “shall”. *it. is 
Athe duty of the Courts in: construing a 
statute to give effect to the intention of the 
‘Legislature. А literal meaning may 
defeat the object of the Legislature. The 
word ** may ” has been used by the Legis- 
dature in some: cases 4s а matter Of pure 
-conventional courtesy, though the word 
ds intended to be mandatory in force. 
In order to interpret the legal import of 
the word “ may”, the context in which 
the word із -изей апа. the’ background 
against which the word has been used and 
«he purpose and the advantage sought to 
be achieved have to be considered. 1f 
«he service of summons by post by itself, 
when acknowledgment is culy received, 
ds to be deemed sufficient service, the 
provision for the Court directing that the 
‘summons should be delivered or sent to 
the proper officer to be served by him or 
one of his subordinateson the defendant, 
sif the defendant does not appear even 
after the summoNs is served, is wholly 
unnecessary and would not have been 
‘incorporated in Order 5, rule 9 (2), Civil 
Procedure Code. Obviously because the 
Court hes no control over the Postman 
-and there is every possibility of the sum- 
mons Or notice being served on a wrong 
person with the same name, service of 
‘summons through Court again, i? the 
«defendant does not appéar after the pur- 
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` ported service of summons by post, wa 


deemed- necessary and laid down in th 
aforesaidrule. Where the defendant doe 
not dispute having received the summons 
by post, no problem would arise. Bus 
where such cispute arises, service € 
summons by ptst cannot - be hel 
to be suffcient to sust@in. an e» 
parte decree -Ər ex-parte Order. In thes 
circumstances, the order of, the lowe 
Court is confirmed and this petition ja 
dismissed with costs. =, , 


S.J. ‘Petition dismisses 


IN THE HIGH COURT -OF JUDX 
CATURE AT MADRAS. ` ` 


PRESENT :— Т. Ramaprasada Rao, J. 


P. Subramaniam ` .. Petitioner 
2. E 
M. Kandasamy |  . .. Responden 


Tamil. Nadu Indebted Agriculturists (Tempe 
rary Relie]) Act (X of 1975), sections 3, 4 
Civil Procedure Gode (V of 1908), Order .2. 
rule  95—Court-auction-sele —. Purchaser 
application for delivery of possession—Applic 
tion by judgment-debtor forstay under Act(, 
of 1975)— Grant of stay not correct. — 


The purchaser in а Court-auction-sa 
filed an application for delivery of posse: 
sion Ofthe property. Bytthattime Tam» 
Nadu:Act X of 1975: came into forct 
The judgment-debtor filed an applicatio 
under section 4 (1) of the Act for stay ¢ 
а] further proceedings and this we 
granted. On revision, : 


Held: The application by the Court-auc 
tiOn-purchaser for delivery of* possessio 
was not a “proceeding” within the meam 
ing Of section 3 or section 4 of the Tem» 
Nadu Act X of 1975. The order of th 
lower Gourtgranting stay: was not cOrrec 
and has to be set aside. [Para. 1. 


Case referred to :— 


Govinda v. National Paper Com ny, LLR 

(1955) Mad. 1224, ^^ ne 

Petition under section 115 of Act V o 

1908 praying the High Court to revis- 

the order ofthe Court of the Distric 

Munsif,' Madurai dated 19th June, 197> 
Ч ede 


*C.R.P. No, 2320 of 1975. ^ 2374 April, 1976: 
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id made in Е.А. No. 643 of 1975 in 
‚Р, No. 111 of 1974 in O.S.-No. 486 of 
362. ! 


iiss S: Urmila Devi, for Petitioner. 

зе Court made the following | 
RDER.—The nOn-Speaking Order of the 
irned District Munsif, Madurzi Town 
ss to be setaside. The order reads: 


"Notice of hearing given. Courter 
filed. Heard. Exhibit" А-1 marked. 
Petition allowed." е 
дё petitioner is admittedly 2 Gourt- 
1С 10п-ригсйаѕег.. He purchased the 
‘Operty in execution of a decree obtain- 
| by the decree-holder as against the 
spOndent judgment-debtor. lt'is not 
dispute thatthe auctiOn-sale’ has not 
еп set aside in a. manner known. to lew. 
ais Obviously means, that the respon- 
mt has accepted the public sale as 
30 the title of the petitioner to the 
Operty which was the subject-matter 
the Court-sale.. Pursuant to the 
rtificate of title Obtained by him, the 
ititioner filed. an application for deli- 
ry Of possession of the property under 
cder 21; rule 95, Civil Procedure Code. 
ғ that time, the Tamil Nadu Indebted 
zriculturists (Temporary Relief) Act 
© of 1975) had come to the anvil as a 
tute." Taking advantage of the provi- 
ns Of this Act, the respondent filed an 
plication under section 4 (1) of the 
st for stey of all further proceedings so 
tiated by the petitioner for delivery 
possession. "The District Munsif passed 
e above non-spe2king order. Though 
the pattern of agrarian legislation, the 
tmil Nadu Indebted ^ Agriculturists 
‘emparary Relief) Act 1975, also:has 
en brought to the statute: book. yet, 
е purpose is tO provide temporary 
ief to the indebted agriculturists and 
з bar of suit and applications is with 
erence to a Suit for recovery of a debt 
as regards an application for exedu- 


m of a decree for payment of money. 


ssed in a suit for the recovery of a: 
bt or as regards a suit or application 
' the eviction of the tenant On ‘the 
rund of nOn-payment of debt. The 
pact Over the bar of suits is continued 
section 4 of the Act, whick provides 
' Stay. ОЁ certain proceedings. 
s that all further proceedings in suits 
d applications of the nature mentioned 
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in section 3 in which relief is claimed. 
against anagriculturist shall stand stayed. 
until the expiry of an order, etc. It 
cannot, therefore, be cOntended in the 
instant case that there is a suit Or appli-- 
cation which is enumerated in section 3 
of the Act; пог can it be successfully. 
pleaded that a proceeding in connection. 
with the suit or application of the nature 
mentioned in section 3 is that which 
has been initiated by the petitioner. The} 
petitioner, On the other hand; based onf 
his Own title paramount, which is not 
even disputed, has filed an application 
for recovery of possession of the property|: 
purchased by him in a public sele.[ 
This is certainly not a proceeding within} 
the meaning of section 3 Or section 4 oí]; 
the Tamil Nadu Act X.of 1975. Though 
Of'course, such proceedings have always: 
been understood in legal parlance as a. 
proceeding. in execution, yet, it would 
be illogical to tzeat it as an execution. 
proceeding in execution of a mopey decree 
9r in a proceeding in which a debt is: 
sOught* to be recovered by..a. creditor 
‘r0m a debtor. :І ат unable, therefote,. 
z0 agrée with- Mr. Ramanathan, who 
would say that as such proceedings 
under Order 21, rule 95, Civil Procedure 
Gode, are understood to be proceedings: 
іп execution within the meaning, of 
section.47, Civil Procedure Code, the 
further proceedings sought for by the: 
petitioner should be stayed. Оп the: 
other hand, there is a direct authority, 
Govinda v. National Paper Co.*, in favour 
of the above view though, no doubt: 
arising under.the Tamil Nadu Indebted 
‘Agriculturists (Temporary Relief) Act: 
“V: of 1954). Rajamanner, C.J., spoke 
for the Bench and observed that in such 
circumstances the application filed, by 
the auction-purchaser for delivery of. 
possession was not an application for the 
exécution of,a decree after a-sale had 
been held in execution of such decree 
and confirmed and a sale certificate has.. 
been issue fo the purghaser. Respect- 
fully adopting this view, the order of the 
lower Court is set aside, and the .civil. 
revision petition is allowed. There wilk 
be no-order as to costs. E 


SJ. —— Péfitien allowtd.. 
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IN THE HIGH COURT 
TURE AT-MADRAS. ` 


PRESENT: — T. Basabiasá 
Ratnavel Pandian, 373. 


N. Sundareswaran 


OF JUDIGA- 
da Rao dud. КА 


А Appillant* 
2. jx. CE Jon 


Messrs Sri Krishna Refineries by its 


Partner С, Doraiswami, Erode 
i 2e Respondent, < 


Contract Асі (1Х of 1872),- sections 
55, 2 (1)—Sale of Goods Act (HI of 1939); 
section 64-А (a) —Contract for supply of empty 
tin containers—Suitby buyer for breach ‘of 
contract—Delivery postponed at instance of 
buyer from time to: time—Effect—Excise duty 
levied pending contract—Statutory- liability of: 
purchaser for excise duty —Plaintiff, cannot claim 
damages if price payable was not agreed to. - 


The defendant was a manufacturer of and 
dealer in empty tin containers at Quilon, 
The plaintiff placed orders for supply of 
empty: tin containers. The - defendant 
agreed to supply the same: The empty 
tin containers were to be despatched as 
and when required by- the plaintiff on: 
receipt ofinstructions. The plaintiff used 
to stop the delivery of the tin containers 
by the defendantnow and then. Pending 
contract, the: Government imposed excise 
duty on tin and the defendant claimed 
enhanced rate from the plaintiff; . The’ 
plaintiff ‘did not give his written consent 
and it was the case of the defendant that 
the plaintiff had orally refused to pay the 
enhanced rate, arising out-of the levy of 
excise duty. The -plaintif issued a: 
lawyer's notice wherein he denied his 
liability for the increased rate and claimed 
damages for non-performance of part of, 
the contract. tr dd 
Held: A claim for.compensation or dama-. 
ges on the partof a self-interested buyer 
who postponed the : demand for delivery 
without cause but obviously with intent to, 
gain a material advantage to himself is ' 
not just and-cannot be accepted. The. 
plaintiff had. unilaterally postponed. his 
right to claim performance and he could 
not take advantage of undue benefit, out 





‚ +* Appeal No. 168 of 1972. £ 18th. March, 1976. 


SUNDARESWARAN 7. SRI KRISHNA RENINERIES ( Ramabrasada Rao, F.) 


5} 


of such. a voluntary. act on his part and 


. takeTadvantage of a favourable ' market. 


[Para. 10.] 


In contracts of sale, of goods, if during the 
working  or»pérformance of the same 
customs or eXcise duty or tax on the sale 
or purchase of goods was imposed by, 
any law for the time being in force, then 
if such an imposition takes effect, section 
64-A (a) ofthe Sale of Goods Act provides 
that theseller might ,add so much of such 
increase to the contract price as would be 
equivalent to the amount paid or payable 
in respect of such tax or increase of tax 
and he would be entitled to sue for and 
recover such addition. But if a buyer 
refused to pay the price payable either 
expressly or by necessary implication and 
categorically maintained that he was not 
liable to pay a part of the price, then 
the parties were not in unison, in so far 
as one ofthe concurrentconditions in the 
matter of perfcrmance of the contracts 
involving sale of goods. Ih such circum. 
stances, the plaintiff; had ‘disengaged 
himself from the position from which he 
could -demand ‘performance and tonse- 
quently demand damages for-non-perfor- 
mances, ae aaa е 


е Do. Para, 13.1 
Case referred to:— . : 


5 vd 


vp dd 
Muthayamanigaran у. Lakku Reddiar, (1912) 
22 M.L.J. 413: LL.R. 37 Mad. 412. 


Appeal against the decree of the Court of 
the Principal Scbordinate Judge, Erode 
dated: 28th January, 1972, and passed in 
Original Suit No.-239: of 1970. . 


Miss О. К. : Sridevi, for Appellant, 


K. СТУ and А. К. 


. Китатазшат?„ 
for. Respondent. Я 


The Judgment of the, Court was délivered 
Буз. supo Sen URL LUE t 

Ramaprásada Rao, 7#.—The unsuccessful 
deféndantin' O.S,No. 239 of.1970' on the 
file of the Subordinate Judge of Erode 
is the арреПапс. ‘The plaintiff” filed a 
suit-for recovery of a stim of: Rs. 43,875 
and costs which according to him was 
damages payable’ by the defendant con- 
sequent upon his non-performance, of a 
major portion of three agreed contracts 
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«е entered into according to him on 15th 
гоуегарег, 1969, 16th December, 1969 
2d during the third week of January, 
370. The plaintiff's case-is that the 
efendant is a manufacturer: and dealer 
Т empty tin containers at. Quilon, and 
з heing a businessman dealing іп ground- 
ut cil and refined oil, placed orders on 


aree different dates for the supply ai three | 


ifferent prices for varied quantities and 
nase contracts-are evidenced in writing 
*cepting the last of them and the defen- 
ant accepted such contracts but failed 
© perform the same in full and therefore 
e twas entitled to-claim such damages 
which flow from the breach of contract 
omuiitted by the defendant. The defen- 
ant’s case is that it was no doubt true 
hat the first two contracts were entered 
100 on the dates specified by the plaintiff 
a the plaint, but in so far as the third 
ontractis concerned, there was no written 
ontract but only an oral contract to 
upply one wagon. His further claim is 
hatírom time to time the plaintiff injunc- 
ed him from normally performing the. 
.ontract fon the ground that he had suf- 
ient stocks of tins or on the ground that 
ihe demand had come down and that, 
therefore, he could not fully perform the 
agreed contracts. He would refer to the 
:orrespondence which we shall presently 
:onsider and would add that in or about 
Kebruary-March, 1970 there; was an 
‘nerease in the excise duty payable on:tin 
and as such increase has to be borne in 
law by the buyer, he demanded whether 
che plaintiff was inclined to agree фо the 
despatch of the goods at prices which 
ould include such excise duty also and 
the plaintiff categorically refusing to suffer 


any such additional responsibility- the . 


defendant could not, though Һе was 
anxious otherwise to, perform the con- 
tract in terms thereof. The defendant's 
case is that there was no failure to deliver 
the goods due to апу fault of his and he 
would deny that the damages claimed 
were in accord with the usual measure 
of damages which could be claimed even 
if it is assumed that he has committed a 
breach of contract, 
vant pleadings the following issues were 
framed :. - : 

(1) Whether thé defendant committed 
breach of contract ? 


On the abave rele-- 
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(2) Whether the plaintiff is bound to pay 
the Gentral Excise duty on supplies made ` 
to him on and after 1st. March, 1970? 


(3) To what damages, if any, is the plain- 
tif? entitled ? A 


(4) Whether this Court has no jurisdic = | 
tion. to try the suit ? 


(5) To what relief? — 


2. The trial Judge found thatthe defen- 
dani committed breach of contract and_ 
that the plaintiff is bound to pay the- 
Central Excise duty on supplies made to 
him on and after 1st March, 1970, and in 
the peculiar circumstances of the case 
and after having traced the recitals in the 
correspondence between the parties, the 
learned Judge thought that the defendant 
was bound to pay damages and he assessed _ 
the damagesin the manner he did but 
having regard to the fact that the plaintiff - 


`аѕ bryer should also shoulder the, respon- - 


sibility of excise duty took this aspect into 
consideration and finally assessed. the 
damages at- Rs. 30,780. The- suit. was,- 
therefore, decreed for the said sum with . 
subsequent interest. and costs, It is as 
against this the defendant has preferred 
this appeal. 3 7 


3. For purposes of the ready apprecia- 
tion of the facts and contentions of parties, 
it'is..necessary for us to summarise the 
correspondence which is the foundation 
for the three contracts referred to by the 
plaintiff in the plaint. The ‘first con- 
tract could ‘be gathered from Exhibits 
B-l and 8-2. Exhibit B-1. is a telegram. 
issued, by the plaintiff dated [5th Novem- 
ber, 1969, seeking for the despatch of 15 
wagons of tins. Obviously there were 
prior contracts between the parties as well... 
We are not, however, concerned with ` 
them in this appeal. Under Exhibit B-2, 
while confirming the telegram under 
Exhibit B-l, the plaintiff requests the” 
defendant to supply 19 wagons asked for 
under Exhibit В-1 but gave supplemental © 
despatch instructions fegarding the same, 
The rlaintiff, while seeking for confirma- 
tion of the order placed by him under 
Exhibit B-l, said that the defendant 
could arrange to despatch 3 wagons be- 
tween 18th and 20th of November, the 
nextthree wagons by the 30th of Novem- 
ber, the next 3 wagons by the 7th of 


1j 


December,and the next three wagons by 


15th of December, and thelast 3 wagons 


by the 22nd of December. "The defen- 
dant under Exhibit B-3 would say that 
his proprietor was out ofstation and that 
the orders under Exhibits B-* and B-2 
would be confirmed оп. Wednesday but 
claims that he hasalready despatchedone 
wagon and indicates that there has been 
an increase in the market price of the 
goods, "Under Exhibit B-4 the defendant, 
in continuation of his telegram impliedly 
agrees to accept the offer made by the 
plaintiff under Exhibits B-] and B-2 and 


in part performance of the same would . 


despatch 6 wagons of tin but incidentally 
he wanted an increase in price. 
as .20th November, 1969, under Exhibit 
B-5, the defendant made itclear that he 
would be performing the contract as desi- 
red by the plaintiff under Exhibits B-1 
and B-2 but without making any condi- 
tion precedent for its performance in the 
matter ofincrease in price. 
indicated thatthe market price has in- 
creased, Exhibits B-6 and B-7 are further 
telegrams, former by the plaintiff and the 
latter by the defendant in which it is 
made clear that the quantity as well as'the 


price offered for the supply of tin was . 


agreed to by the defendant. 


4. The sécond contract was made under 
Exhibit B-10 and it is for the svpply of 
20 wagons of tin at the rate of Rs. 270 рег 
100 tins. The- third contract is said to 
have been made during the third week of 
January, 1970. There is some controversy 
Between the parties asto whetherthere was 
such a contract at all arid even if there is 
one, whether it was for the supply of 
8 wagons or one wagon. We may at 
once say that there cannot be any. cón- 
troversy on this for the very reason that 
the defendant in the witness box admits 
that during personal negotiations the 
defendant agreed to supply 5 wagons of 
tin at the rate of Rs. 425 per 10 tins. 


5. The common feature is all these con- - 


tracts is that no tire-limit was placed 
for the performance of those contracts. 
But it was left to the parties to decide 
from 'time to time as to the manner as 
also the time dvring which the contracts 
should be performed in eccéordance with 
their tetior, In the course of the working 
of these three contracts considerable 
correspondence passed between the parties 


As early. 


He however -` 
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and itis necessary for vs to touch uj 
‘them for the adjudication of the issue: 


‘this case.. Under Exhibit B-8, soon a 


the first coniract was entered into, 
plaintiff issied a telegram to the ef 
**donotdespatch—See letter." "This: 
followed by Exhibit B-9 wherein 
plaiitiff made it clear that they hac 
goodstock of emptytins by then and t 
the demand for refined oi] has cc 
down suddénly and therefore, the pk 
ЖАН requeststhe defendant tostop furt 
despatches until they hear from h 
This was on 22nd . November, 19 
Under Exhibit B-11,dated 16th Januz 
1970 the plaintiff followed up his ear! 
stand,complzined about the failure on 
part of the defendant to despatch tins z 
asked himtodespatch two wagons on t 
date and two other wagons on the n 
date. Itis common ground that: 
defendant sent only. one wagon in cc 
pliance to the above request. Ont 
day also the defendant indicated t 
the marketprice ofthe goods was Rs. « 
per 100-tins. Under Exhibit.B-13 da: 
-17th January; 1970, with reference to : 
first two contracts, the plaintiff -wani 
four wagons to be supplied and 
balance by next week following theré 
Curiously enough, under Exhibit B 
dated 30th January, 1970, the plain 
issued a telegram reading '*stop despa! 
balance contract wagons until furt] 
orders. Thereafter, under Exhibit B. 
dated 23rd Febrvary, 1970 the plain 
requests the defendant to send two wagi 
of the containers and.coraplains that 
respect of the earlier supply there wa 
difference in weight, but conspicuou 
added that “‘for our future _requireme 
we shall write to you wellin advance 
Thisis followed up by a letier of the def 
“dant dated 20th December, 1970, Exhi 
B-17. In, this letter the defendant den 
that. there’ was any difference in wei; 
‘in the matter ofthe supplies already m; 
‘and would.agree to despatch the’ t 
which the plaintiff wanted: one wag 
‘load at the rate of В. 360 per.) 
“tins and the other atRs, 425 per 100 ti 
The plaintiff,on receiptof the earlierlet 
Exhibit B-16 reiterates the necess 
for the despatch of two wagons in p 
performance of the subsisting contrac 


6. Ator abduethattime, excise duty v 
imposed on tin and it became necessa 


54 


Or the defendant to issue a circular to 
all his buyers including the plaintiff. 
[tis common ground that under Exhibit 
1-49 dated 2nd March, 1970 the defen- 
lant informed the plaintiff. amongst 
thers that the excise duty has gone up 
and that they wiii be. levying such duty 
ап all containers which they would be 
upplying to the, plaintiff from 1st March, 
970. The plaintiff, in reply to Exhibit 
7-17 and under. Exhibit B-19 asks for 
he despatch of one wagon load at the 
ate of Rs. 360 per 100 tins and. another 
vagon at Rs. 425 аз referred: to by the 
kefendantin Exhibit B-17 and would add 
‘further despatches need be made only 
«fter hearing from us”. Apparently, dis- 
atisfi?d in the matter of the non-des- 
»atch ofthe two wagons which were being 
kemarided by the plaintiff from time to- 
ime, the plaintiff reminds.once again 
under Exhibits B-20:and B-21 хо send - 
hose two wagons as they needed then ur- 
‘ently. The defendantreplies under Exhi- 
vit B-22. From Exhibit P-22 it is seen 
bat the plaintiff concedes that thé prevai- 
ng-market rate.was Rs. 475 but what is 
mportantjn this exhibitis that the defen- 
ant makes it clear that he has agreed to 
ənd three wagons and that would, be des- 
'atched atan zarly date. jen 


From the summary of the correspon» 
ence given as above, itis seen that at 
о time the plaintiff withdrew from his: 
mphatic stand that supplies should be 
iade in accordance with his despatch 
istructions which he might give from 
ime totime. We have already seen that 
nder Exhibits B-8 and B-9 the plaintiff 
santed the defendant nct to supply at all 
ntilhe heard from him. Under Exhibit 
-14 dated 30th January, 1970 he once 
zain asked the defendant to stop.des- 
atches, In Exhibit B-16 he asks only for 
vo wagons but makes it clear that for the 
«ture requirements the defendant shóvld 
заг from the plaintiff. As late as 3rd 
Tarch, 1970 vnder Exhibit B-19, the 
aintiff would repeat that after supply- 
g the two wagons asked for, further des- 
itches need be made only after hearing 
omhim. . $ З 


Itis in the wak* of the above corres- 
«ndence, the lawyer’s notice ^ Exhibit 
23isgiven, We have alregJy seen that 
€ defendant was insisting upan tlie 
aintiff expressing his willingness to take 
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the additional responsibility of paying the 
excise duty which is a statutory levy and 
which according to the defendant was un- 
avoidable. The plaintiff was conscious 
of such a responsibility. He was put on 
notice about it under Exhibit A-49. He 
did not givs ary despatch instructions be- 
yond the claim for the performance ef the 
contractin respect of two wagons for which 
the defendant was prepared to send three 
wagons asisscen from ExhibitB-22.-Atna 
time the plaintiff gave out in the course of 
the correspondence as above thet he was 
willing to pay the excise duty as claimed 
by the défendant, In tactthe defendant's 
cast is thathe was informed orally thatthe 
plaintiff would not pay such excess excise 
duty as part of price. itis in the light 
of this that-we shovld now look into Exhi- 
bit B-23 the notice issued by the lawyer on 
-behalf of the plaintiff. In this notice for 
the firsttime without adverting to the 
earlier interdicts and express despatch 
instructions given by the plaintiff in the 
course of the working of the contracts, the. 
plaintiff, through his lawyer, would say 
that 45 regards the first contract the de- 
tendant was to deliver two wagons at the 
rate cf Rs. 360 per 100 tins and as regards 
thesecond contract, the defendant was yet 
to deliver 19 wagon-loads of tins at the 
contract pricc and as regards the third 
contract, four wagons remain yet undeli- 
vered. After having qvantified the de- 
tault alleged to have been committed: by 
the defendant,the plaintiff's counsel vnder 
Exhibit B-23 says thus : ‘‘ My clients are 
not concerried with the excise duty. You 
are also notentitled to add excise duty in 
the price of goods....Because of the 
sudden increase in price you are not will- . 
ing to supply the goods as contracted " 
Having said that, he cieimed, based on a 
calculation "made by him, a sum of 
Rs, 43,875 asdamages. To this, the defen- 
dant, without precipitating matters by 
sending a reply through their counsel 
writes to the plaintiff‘as follows: ` ` 


» “We have for reference. registered 
:letter dated 13th Apfil, 1970-issued by 
: Sri A.P. Chinnaswamv,Advocate, Erode 
; on your behalf. We are both surprised 
. and concerned at the contents thereof, 
г especially in view of the good business 
: relationship we have had so faf. ° `’ 


‘While, reserving our detailed reply to 
thestatements and claims madeit your 


4] 


Advocate's letter which: incidentally 
contains certain erroneous statements 
such as regards'place of delivery etc., 
we could only point out for the present 
that we have always stood by and pro- 
pose to.fulfil our part of the contract." 
A misundertanding hawever seems to 
Ћауе arises about the liability for the 
excise duty. Under law as well as in 
-equitable grounds, the purchaser has 
to bear this duty. We hope you will 
agree to the same. ` 


“Ws are arranging despatch of the ba- 
lance of quantities under the pending 
contracts and we shall be drawing 
through bauk the value including the 
duty aud S.T. In the meantime we 
fee] that whatever misunderstanding 
is there, can be thrashed outin aper- 
sonal discussion for which you may 
send yourrepr2sentative over here or we 
shall send over to meet you there. We 
shall revert on hearing from you". 


"The defendants would say thatthey always 
stood by and propose to fulfil theirpartof 
the contract. They however referred to 
‚ һе increase in the excise duty and would 
remind the plaintiff thatin law as well as 
їп equity the plaintiff has to bear the same. 
Finally as excerpted above,they expressed 
heir willingness to despatch the balance 
quantities under the pending contracts 
and. made it clear that they wovld be 
drawing through the bank the valve in- 
cluding the duty and sales tax. They 
would conclude by saying that they would 
‘tevert on hearing from the plaintiff. No 


reply was sent and the only reply was the 


institution of the action. 
9, We shall immediately deal with the 
contention of Mr. M. К. Narayanaswarii, 
learned counsel forthe respondent that 
Exhibit B-23 in the instant case should be 
“treated as a demand for performance and 
"Exhibit B-24 as an express and overt act 
on the partof the deferidant to commit a 


"breach of'contract. Normally speaking, 


the argument of the learned counsel 
would have much: force, But the 
counsel’s letter should not be read de hors 
‘the earlier correspondence. and the true 
intention behind’ the postponement of 
the performance of the contract on the 
yppart' ‘of the defendant. The learned 
counsel would agre2 -that at stated 
üntervals, there, меге varied despatch 
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instructions which sometimes inte 
dicted the defendant from performir 
the contract. In fact Exhibits B- 
and P-9 and В-14 are couched 3 
emohatic terms. The plaintiff would sz 
“До not despatch’? or ‘‘stop despatch. 
These unambiguousinsiructions from tl 
bvyer cannot be explained away lightl 
The instructions that iollowed unde 
Exhibits P-16 and B-19 though not: 
emphatic however  injuncted t} 
defendantfrom performing the contra 
in accordance with the tenor ar 
literature of the same. Under Exhib 
R-19 which is the latest letter on tb 
aspect dated 3rd March, 1970 ti 
plaintiff said that further despatch 
need be made enly after hearing from x 
The word ** only?! used by the plaint 
has some significance. “Mr. Narayan 
swami wasurable to point out any lett 
prior to 18th Aprii, 1970 which is t) 
lawy:r's notice under which the plaint 
gave anyinstructions at all regarding de 
patch. If, therefore, for the first tir 
the counsel demands performance of t 
unperformed parts of the three contrac 
under Exhibit B-23 dated 13th Apr 
1970 alleging breach on the part of t 
defendant, some more explanation a» 
acceptable materialis necessary for us 

accept the contention of theplaintiffth 
thére bas been a wanton and delibere 
breach of performance of the contract • 
the part of thedefendant. No doubt, t. 
price of the contracted goods was fluctu 
ting but that by itself does not throw ал 


- light upon either the functioning or co 


duct of the defendant in the matter of t 
performance of the contracts. He h 
to abide by the instructions given frc 
time to time as in this cass no time-lin 
for performance was ever fixed. Ì 
doubt, law enables both the plaint 
and the defendant to take umbra 


under the equitable ратепће 
which 15° available in such circun 
tances namely "reasonable time 


Butif the plaintiff as buyer, himself h 
chosen to play a significant part in t 
manner of the performance of the cc 
tracts, then resort to the principle of e? 
cution of contracts within a reasonal 
time recedes to the back-grovnd. We г 
not, therefore, impressed with the cc 
tention of thelearned ccunselfor the r 
pondent tharExhibit B-23 in the circu 
„Stances of the case, should be -deer 
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ою be a letter of demand calling for the . 


serformance of the unperformed part 
af. the three contracts and that 
‘onsequent upon the non-performance 
ef the same, the defendant should suffer 
lamages. ' : 


`0. Atthisstage itis convenient to refer 
e the arguments of Miss O.K. Sridevi, 
earned counsel for the appellant who 
tressed upon an important aspect arising 
n the instant case regarding the perfor- 
nance of the suitcontracts. Ske would 
vay that in the absence of any limitation 
prescription as to the time and the 
manner of the performance of the 
:опітасіѕ, по doubt the theory of 
»erforming the same within a reasonable 
ime would apply.. But having regard 
o the incessant instructions given by 
he plaintiff as already set out akove, 
Yer: case is that the plaintiff 
Keliberate!ly postponed the date 
юг performance of the contracts in order 
© gain an advantage for himself. The 
question therefore is whether in the cir- 
‘cumstances of this case, and generally 
whether a buyer can of his own volition 
»ostpone the demand for performance, in 
he absence of any time for performance 
o an unreasonable and illogical extent 
o as ta enable him to claim such perfor- 
mance at a time when it is most advanta- 
seous tohim, In our view the buyercan- 
10h adopt such aself-serving policy. The 
slaintiff himself was not keen upon per- 
ormance but he was further interested 
а partperformance ofthe contracts, He 
vould, only ask for one wagon ar two 
«agons in hiscorrespondence and would, 
m more than one occasion, say ‘step des- 
atch’, Insuch circumstances, the plain. 
&ff, the buyer cannot of his own and to 
is advantage pick and choose the time 
эт performance, What prompted the 
laintiff tokeep silent without furthering 
ae instructions given under Exhibit B-9 
etween 3rd March, 1970 and 13th April, 
970 is not at all explained. In such 
&rcumstances, it would be highly 
lequitab:e and unjust to accept a claim 
x compensation or damages оп the 
art of such aselt-interested buyer who 
ostpones the demand for delivery 
ithcut cause but obviously | with 
atent to gain a material? advantage 
» himself. As early“as 1912 this 
cinciple in a diffgrent form was stated 
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by a Division.Bench of our Court im 
Muthayamani,aran v.. Lakku Reddiar2. 
Section 63 of the. Contract Act does not 
entitle a promisee for his own purposes 
and without the consent of the promissor 
to extend the time for performance which. 
had been agreed to by the parties to the 
contract. Section 55 of the Contract Act 
does notenable the promisee to say that 
he elected to keep alive. the contract in 
the hope of being able to claim heavier 
damages for the breach of the contract.. 
Section 63 deals only with concessions on. 
the part of the promisee advantageous to 
the promisor. Section 55 read with 
section 2 (i) relating to revocation of the 
contract only means that the promisor 
loses the power to enforce the contract, | 
i.e., to claimany advantage due to himself 
thereunder. The promisee may enforce 
it or not as it suits him. In 
case he enforces it he can sue for 
‘damages naturally resulting from the 
breach which cannot include апу 
aggravation of damages caused by 
the promisee’s action or in-action subse- 
quent to the breach. We respectfully 
adoptihe principle stated, above. In the 
instant case the plaintifi had ample 
opportunities tc treat the defendant in 
breach. He did notdoso prior to first of 
March, 1970. Ор the other hand he was 
asking him to stop supplies and 
after first of March, 1970 a cone 
troversy arose between the _ parties 
regarding the payment of the, excise 
liability to pay which 
we shall presently consider. Suffice it a 
this stage to say that the plaintiff hast 
unilaterally. postponed his right to 
claim performance and he cannot take} 
advantage of undue benefit out of such} 
a voluntary.act on his part and takej 
advantage of a favourable market, | 


її. Mr. Narayanaswami, however, says 


that there were such damands for 
performance orally. He would rely 
upon a -pfactice аз. between the 


parties spoken to by D.W. 1 himself. It 
is no doubt true D.W.. 1 would refer to- 
the existence of a practice on the part 
of both the plaintiff and the defendant 
to speak over the phone or to issue 
telegrams etc. in the matter of enlarg-- 
ing or a forming бг performance*of còn- 





1. (1912) 22 M.L..J. 413: I.L.R.37 M ad. 412 


1) 


- tracts, Based on this the learned counsel 
would.vaguely suggest that there might 
-have been demands for such performance 
either by phone or ctherwise. If really 
that was the case of the plaintiff, one 
fails to see as to why the lawyer’s notice 
by the plaintiff under Exhibit B-23 is 
silent about any such alleged oral 
instructions to supply. -We are, there- 
fore, of the view that no instructions 
contrary to that found in Exhibit B-19 
(which isthe latest letter оп this ques- 
tion) should have ever been given by the 
plaintiff in the matter of the perfor- 
mance of thé contracts, The only de- 
‘mand for performance is under the 
lawyer’s notice Exhibit В-23 to which 
the defendant replied under Exhibit 
B-24 asking the plaintiff whether he 
"was willing to suffer extra excise duty 
‘which was by then imposed by law and 
asked him to inform his willingness .in 
that behalf. It is admitted. that the 
plaintiff did not reply ta Exhibit P-24. 


12. We shall now take vp the question 
whether the plaintiff could, in the cir- 


- cumstances of this case, and on the ‘bagis . 


of this demand for performance under 
Exhibit B-23, lay a suit for damages for 
- non-pérformance of the demand couched 
in the lawyer’s notice. It is common 
ground that excise duty was increased as 
is seen from Exhit it A-49 and other let- 
ters such as Exhibits B-22 and B-24 writ- 


ten by the defendant. In а contract for . 


sale of goods the essentialingredientin itis 
the price; Itis this price which is des- 
-cribed as consideration for a contract in 
the Contract Act, Every promise form- 


ing the consideration for each other is’ 
an agreement, An agreement enforce- | 


able by law is a contract. Section 25says 
that.an agreement made without consi- 
‘deration is void unless of course it comes 
‘within the exceptions mentioned therein. 
- Therefore, in a contract of sale of goods the 
: acceptance by the parties as toprice of the 
goods to be sold and delivered is the very 
foundation of such a contract. It is' on 
account of the importance of thisclement 
ofpriceinsuch contracts the Sale of Goods 


Act under section 32 makes it clear that | 


unless otherwise agreed delivery of the 


goods and payment of the price are con- ` 
. the parties. 


current éonditions. The importance.in 

-the language used by the legislature when 

it referred to concurrent conditions . is 
ML] —8 
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obvious, Unless the buyeris prepared tc 
pay the agreed price no obligation arise: 
on the part of the seller to perform hi: 
reciprocal obligation to deliver the goods. 
Itisin this view the delivery and payment 
of price are concurrent, Expatiating 
this purpose section 32 further say: 
that the seller shall be ready and 
willing to give possession of the 
goods to the buyer in exchange for 
the price ard the buyer shall be 
ready and willing to pay the price i: 
exchange for possession of the goods 
Here again **exchange °° is synonymou 
with ‘concurrent’ appearing in the 
earlier portion of section 32, It is 
therefore, clear that unless there is : 
consensus.. ad idem between the con 
tracting parties in a contract of sal 
of goods regarding. payment of price 
it would be diffice]t to expect eithe 
the buyer to purchase or the selle 
to supply the goods under it, Sectio 
64-A is a specialprovision in the Sal 
of Goods Act which provides for 

specified contingency. In contract 
of, sale of goods: if during the work 
ing or performance of the same 
customs „от excise duty or tax on th 


„såle or purchase of goods is imposed b 


any law for ths time beingin force, ther 
ifsuch an imposition takes effect, sectio 
64-A (a) provides that the seller may ad 
so much ofsuch increase to the contrac 


price as will Бе equivalent to the amovn 


paid or payable.in respect of such ta 
or increase-of tax and he shall be entitle 
tobe paid anc to sue for and recover suc 
addition, This statutory entitlement vest 
ing in the sel'er a right to claim the in 


. crease in excise duty, as in this case, i 


case such a duty takes effect during. th 
course of the working ofthe contract is, i 
our view, a right which is fer se enforce: 
ble. Ofcourse, there may bea contrac 
.to. the contrary. So long as ther 
“is none, the iorce of this section coul 
compel the seller to demand as of rigl 


` the payment of such levy or increase 1 


levy in excise duty and add the same | 


` the contract frice and ask for its paymen 


The compendium of the initial contra: 
price and the tax or the duty or the i 
crease in the excise duty would automat 
cally become the agreed price betwee 

Such payment of price an 
delivery of goods are concurrent cond 
tions and one is an exchange for the othe 
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-As already referred to in section 32 of the 
‘Sale of Goods Act, any attempt on the 
partof the buyer to avoid such a statutory 
obligation would entitle the seller not-to 
perform his reciprocal concürrent obliga- 
tion of delivering the goods, VE 


13. in the instantcase the facts are clear. 
The defendant hinted about the increase 
in excise duty under Exhibit A-49 and B-22. 
dgnorantia legis nominem excusst. The plain- 
tiff is bound to know the provisions of the 
Sale of Goods Act; As a’matter af facthe 
very well knows about it." At any -rate 
when he spoke through his lawyer ` in 
Exhibit B-23 he was conscious about it. 
He would instruct his lawyer to say that 
they are not concerned with excise duty 
and that the defendant is not entitled to 
add the excise duty with the price of the 
goods, Thereis, therefore, an express un- 
equivocal. repudiation .of_ statutory 
responsibility to pay excise duty. ‘We 
nave already referred to section 64-A (а 
which makes the excise duty as an adjunc: 
to price. Once'it forms part and parcel 
of the price, іп our view, it becomes 
forged in the price and, therefore, if tha: 
amount (the contract price plus increase 
т excise duty) is claimed’ "by the seller 
and which in our viewis the price payable 
‘mn accordance with the statutes and if 
that price is not acceded to and in fact re- 
‘used to be paid by the buyer, then such 
a buyer cannot, under any known provi- 
ion of law, sue for. damages for non-per- 
mermance of the contract. It is only a 
buyer who was not only ready and willing 
:o perform his part of the contract as well 
1s those statutory obligations which he 
ла to respect who could, in law, seek for 
serformance and in case of non-perform- 
ince ask for such reasonable damages 
which flow from the поп-регідгтапсе cf 
‘uch contracts. Butifa buyer refused to 
"ay the price payable either expressly or 
»y necessary implication and categorically 
naintairis that he is not liable to paya 
"art of the price, then the parties are not 
nuaison so ‘far аз one of the concurrent 
‘onditions in the matter of performance 
X1 the contracts involving sale of goods. 
t therefore follows that іп such: circum- 
tances, the plaintiff has disengaged him- 
elf from the. position from which he 
‘ould demand pérformange and conse- 
quentially demand ddfmages for -non- 
›ёгѓогтапсе. .- e ` ab agi atk s 
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14. No doubt, the plaintiff has rather 
placed his-demands very high by solely 
relying upon Exhibit B-23-and computing 

‘the damages on the basis that there has 
been a bréach in the performance 


of the umpezformed portion of the 
‘three contracts. In, view. of the 
conclusion we desire to arrive in 


the instant case, it is’ -unnecessary 
to gointo the other meticulous particulars, 
‘about as to what portion of each of the 
three contracts was performed. 


14-À. When the plaintiff was demànd- 
ing performance of the contract at 
least in repect of two ‘wagons as is 
seen from Exhibits В-16, B-18, B-19, 
B-20 and В-21, the. deféndant did 
not raise any dispute over such supply 
ofthe goods: Om the other hand, under 
Exhibit R-22 he would say that/he has 
agreed to supply 3 wagons and that he 
will despatch the same at an early date. 
This he has not done. On that particular 
point of time though no doubt the excise 
‚ duty, was imposed the defendant did not 
raise the same as a shield to avoid the per- 
formance of the contracts. But on the 
other hand the defendant was willing and 
ready to send three wagons of.tins as 
agreed to. Therefore, there was an open ` 
breach of contract in so far as three out of 
the: total unperformed quantity of the 
goads in the contracts are concerned and 
the defendant cannot escape the normal 
liability to pay damages which would flow 
from such a deliberate breach. We have 
already referred to the fact that the de- 
.fendant from time to time as well as the 
plaintiff were referring to the increase in 
the market price of the goods, The 
defendant having agreed to supply three 
wagons after so much of controversy can- 
not escape-the liability to suffer damages 
which would result from the avoidance of 
such an offer made by him to perform: a 
part of the contract. We are, therefore, 
‘of the view that the defendant should 
suffer damages for the non-supply of 
these three wagons, * 3 ; 
| 15. We have already held that apart from 
the abóve, in the circumstances ofthe case 
“and having regard to the fact fhatdhere 
was no consensus as between the parties 
in the matter of the price of the goods to 
be suppliéd- ‘and which is an essetnia] 


& 
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conditión to prompt the defendant as sel- ` “IN: THÉ- HIGH COURT OF уро 
ler tosupply tlie goods, the plaintiff would 7 TURE AT MADRAS. f 
notbe entitled to any damage’ othérthan ` .- 

the damages which have to be'reckoned ` Bansnivt: №. М, Ismail, J. 
in view. of our finding in relation to-the `’; ^ T 
non- supply of three а .'Thecounsel = В, м. Mundkur ae S (Ap stant 
agree before us that as regards these three `£ -` NS Ta WERT Es 
wagons,bne wagon relates to the third ^ 
contract and the two ótlier wagons relate Life Insurance Gorieration of Indi 
то the first contract. The contract price; represented by the Zonal Manage: 
^ agreed to betweeri the parties under the having its office a¢ Mount Roa 
third contract was Rs, 425 and the con-^ -Madras-2. and other's 

tract price under the’ first contfact was - .. Respondent 
Rs. 360 per 100 tins. There isno dispute ‘Insurance Act (IV of 1933),. sections ‹ 


aboutit. There is equally no dispute that 
.at or aboutthe time when the breach was ji be a EK TS е And rid А 


committed by the defendant the, market 
ment of India. notification , 1962—Certa 
Price of the goods was about Rs.450 PST provisions af Insurance Act made applical 


‘100 tins. Computing the damages in 
т of money the defendant wouid be toe Ё pow a: poscit pos 
lable to pay asum of Rs.3075 only asand — Nomination of wife, to receive commission- 


towards the suitclaim. We agree with . 
` Death of agent— Other heirs of agent claim: 
the finding of the lower Court that the share in commission— Whether entitled: to. 


plaintiff shouldsuffer the excise duty and 
having regard to this only thé quantvm of There are vital differences between tl 
damages has been. worked. Theappealis nomination contemplated under secti 
therefore allowed: in part with*cóSts. 39 6f the Insurance Act and the nomin 
The defendant appellant should suffer'a tion contemplated under the proviso 
decree only for a sum of Rs; 3075 with the section 44 (2) of the Act. In the fii 
usual interest from the. date ofsuittill place; the sum assured, with which alo 
“the date of payment with Be aoe Séction 39, was, concerned was to be pai 
costs, thereon... “in pss event of the death of the assure 

S.J. 7 сЗл eu z under the terms of the contract enter 

: 1 | - с ањ н into between the insurer and the assur 

^. 7 1*' .and.consequently it was the contractu 

: : - "right which remained vested in tl 

ect - s .- insured with reference to which the non 

+..." nation as well as the liability on the pa 

. E с, 5 '* ,Ofthe insurer to рау the,sum assur 
Since v Wwe ba euge become effective simultareously, name 

fe i | Г at the moment ofthe death of the assuré 

è Solong as he was alive the money was n 

i .-: -''* payable to him in the’ case of a whol 

^' .". Ше policy; and equally. having regai 

tothe]angu age ofsection 39 (1) of the Ac 

,thenominee'sright to receive, the mon 
. . arose only on the death of the assure 
"TRIS E m ` which: .was to be „paid by the, insurer 

а ue 7o vcr. the nominee ‘who: was bound 'to give di 
EX l0. 07 Ceharge t to the insurer.. soo, UPara. 11 


On thé other hand, ihe provisions ar 
purportofsectión, 44 ofthe: Actare diffe 





"07 Ж, RN. Pe ‚отт. ent. In^ the first. place, ündér sectic 

ле SML S 44 (1) it was a ‘statutory: z right conferre 
"c cg cup Er > 

; ЖЕ uud xoa cr ОЧИК. “Appeal No. aS OF 1971, 


V А * dui ваба; 197 
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n the agent to receive the commission 
n the renewal of the premium, notwith- 
tanding the termination of the agreement 
etween the agent and the insurer, which 
rovided for the payment of such com- 
rission on the renewal premium. Section 
* (1) provides for the payment of the 
mmission to the agent during his life- 
me only and does not contemplate the 
antingency of his death and the commis- 
on being paid to anybody even after his 
eath, Section 44 (2) deals with the pay- 
ient of commission to the heirs of the 
eceased for so long as such commission 
rould have been payable had such insur- 
nce agent been alive. Thus it was not 
ae general law of inheritance which con- 
:rred. title on the heirs of the deceased 
isurance agent to receive the commission 
n the renewal premium butit was only a 
articular statutory provision, namely, 
‘ction 44 (2). In other words, the right 
f the heirs to receive thecommission on 
snewal premium does not arise under 
ny law of succession and it is a right 
irectly conferred bysection 44 (2). The 
atute which conferred such a right on 
1e heirs is certainly competent to provide 
т an exception in certain cases and take 
way such a right fr-m the heirs, and the 
roviso which has been introduced by the 
‘overnment of India Notification, 1962, 
as done exactly thisin taking away the 
ght of the heirs conferred under the 
iain part of section 44 (2),in the event of 
ie agent during his life-time, making a 
amination in favour of a person and not 
mcelling or altering that nomination 
bsequently. If the statute itself was 
mpetent to confer such a right for the 
st time on the heirs of the deceased 
rent, it is indisputabie that the statute 
uld take away that right under stated 
rcurastances, In this case that righthas 
:en taken away by the proviso tosection 
Е (2) introduced. by the Government of 
idia Notification 1962, in case a nomina- 
on' bas been made as contemplated by 
e Said proviso. According to the ordi- 
wy rules of construction, the effect of an 
‘cepting or qualifying provisois toexcept 
ıt ofthe preceding part of the enact- 
ent or $0 quality something enacted 
erein which but for the proviso would 
: within it. The main part of section 
t (2) confers a righton the beirs to receive 
ie commissian, and tbe" proviso ta that 
b-section enables the agent to make a 
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nomination to receive the commission 


. after his death, which would have the 


effect of taking away that right from the 
heirs themselves, ГРата. 12.} 


The main part of sub-section (2) of sec- 
tion 44 states that the commission shall 
continue ta be payable to his heirs, On 
the other hand, the proviso states that, 
where a nomination has been made, 
which has not been cancelled of waived, 
the-commission shall be paid to the person 


‘so nominated. Therefore, having regard 


to the ordinary rules of construction, - 
whatever right or capacity the heirs had 
under section 44 (2) the nominee will 
have under the proviso to section 44 (2). 
Iteannot be contended that under the 
main part of section 44(2) the heirs will 
receive the money as owners of the money, 
but under the proviso to section 44 (2) 
the: nominee will receive the money not 
as owner butmerely as an agent on behalf 
of somebody else, for such a contention 
would be opposed to all recognised rules 
ofconstruction of statütory provisions 
alongwith their provisos. ^ [Pera. 13.} 


"Fhere is a further indication in the langu- 
age of the proviso itself to show that the 
nominee contemplated by the proviso 


-is æ- person entitled to the money itself 


and not merely entitled to receive the 
money on behalf of the estate of the decea- 
sed. The very idea of inclusion of social 
or charitable institutions among the 
nominees clearly contemplates a nomina- 
tion under which the money itself shall 
be paid to such institutions as owner 
thereof, and it could not have been con- 
templated that such social or charitable 
institutions were constituted merely as 
agents to receive the money on behalf of 
the estate of the deceased with an obliga- 
tion х0 pay it over to such estate. 


[Para, 14.] 
Case referred to:— 


D. Mohanavelu Mudaliar v. The ^ Indian 
Insurance and Banki Coorporation Ltd., 
Salem, 1.L.R. (1957) Mad. 326: (1956) 2 
M.L.J. 476: (1956) 69 L.W. 724: А.К. 
1957 Mad. 115. 


Appeal against the decree of the City Civil 
Cour: (IV Assistant Judge) Madsas in 
Original Suit No. 2703 of 1969, 


A.V. Raghavan, for Appellant. 


1] 


Ж.С. Jacob, S.K. L: Ratan and S Jothi 
lingam, for 1st Respondent: ' 


А.С. Muthanna, М. Subramaniam and Р.$; 
George, for 2nd Respondent, .- 


J. Aravamuda Iyengar, for 3rd and 4th 
Respondents. ` A 


T. Ramalingam, for 5th ÉRespondent; 
"The Court delivered the followmg -~ 


Jupoment,—The plaintiff in O.S:No.2703 
of 1969 on the file of the City Civil Gourt, 
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by the late Srinivasa Rao and that pa 
ments were being made to her and wou 


. continue to be made to her. “It was the: 


after that the present svit was institut 


` fora declaration that the appellant he1 


in was entitled as an heir of the deceas 


. Srinivasa Rao, ta 1/8 share of the renew 


Madras, is the appellant herein. "Most, 
of the facts are not in controversy, One ' 


Мү, Srinivasa Rao was an insurance agent 
who died issueless on 8th June, 1966; 
The second respondent herein is his 
widow. The appellant and the third and 
fovrth respondents are said to be his 
brothers, and the fifth. respondent is said 
чо be his sister,’ At the time of his death, 
his mother, by name Uma Bai also surviv- 
«а, but she-died on 29th June, 1968. 
The said Srinivasa Rao had married the 
second respondent herein under, the 
Special Marriage Act, and, accordingly 
"under section 33 (5) of the Indian Succes- 
sion Act, on the death of the saia Srini- 
vasa Rao, the second: respondent herein 
‘being his widow would be entitled to a half 
Share, and the appellant and respondents 
З to 5 would he entitled to the remaining 
half share in the estate of Srinivasa Rao. 
1tis averred in-the plaint that after the 


деа {ої Srinivasa Rao the second res~ - 


pondent took charge of the estate and that 
despite several requests she had not given 
the shares dve to the appellant and 


respondents 3 to 5, The case of the appel- - 


lant fin the plaint was that, with regard 
to the commission payable on the renewal 
premiums, hé sent a notice to the. Life 
Insurance Corporation, the first respon- 
‘dent herein, calling upon it to say his 
share of the commission, brt the said 
‘Gorporation sent a reply stating that sec- 
tion 144 of the Insurance Act, 1938, had 
been £modified Ну the Central Govern- 
ment and made applicable to the Life 
Insurance Corporation of India, as per 
the Notification of the Miriistry of Finance 
No, G.S.R, 734, dated 23rd August, 1958, 
thatas* per the modified section the 
nominee.of the agent was entitled to 
Teceive the commission that- 
zespondent herein had been so nominated 


the second. 


commission and for an injunction restrai 
ing the first respondent herein frc 
paying to tbe second respondent here 


, any amount in excess of her half-share 


the renewal commission and for directi: 
the firstand second respondents to pay 


'the appellant 1/8 of the Commissi 


which the appellant tentatively estimat 
at Rs. 5,000. In support of this claim 
his, the appellant contended that secti 
44 (2) of the Insvrance Act specifica] 
directed payment only to the heirs of t 
deceased, and he put the first and seco: 
respondents ta strict proof that the mac 
fication was made witk the previo 
approval of tke Central Government 
contemplated under section 49 (1) of t 
Life Insurance Corporation Act, 19: 
and that the same was not inconsiste 
with the Act, regarding the payment 
the amount to the heirs of the deceas 
agent. lt was also stated in paragraph 
of the plaint that the appellant did n 
admit the alleged nomination in favour 
the second respondent and put.the fir 
and second respondents to- strict prc 
of the same. ix 


2, There were different written stat 
ments filed by the first respondent and & 
second respondent. The Zrstresponde 
solely relied on the notificazion of the Се 
tral Government applying section 44(2) 
the Insurance Act, 1938 to the Life ins 
rance Corporation, as amended by t 
said notification, contending that in vi 
of that notification the commission w 
payable only-to the second responder 
nominee of the deceased Srinivasa Ra 


3: in the written statement filed Ey t 
second respondent herein, she contend 
that the suit was not maintainable a 
that, in view of the. notification. of t 
Central .Government referred to abov 
she was -entitled to receive the mone 
She also contended that on 22nd Ju» 
1966 an agreement was entered into 

the aprellantweesponden:s 3 and 4 а 
their mother to the effect that the seco 
respondent shall be entitled to adminis 
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ie estate of Srinivasa Rao, and they had 
lso waived their rights, if any, in favour 
{the second respondent, and that ће. 
‘cond respondent had agreed to pay ' 
гре sums of money to, the other тет-. 
ets of the family, ~ 


espondents 3-to 5 supported he spit 
mt herein. 


On the pleadings of the ке he 
Alowing issves were framed. for trial: 


J ‘Whetherthis Court has no jurisdi- 
don to try the suit T 


1). Is the plaintiff entitled to ‘а share 
the renewal commission ?:. 


$) ‘What is the effect of the nomination 
ade by the deceased ? . 


) Whether the pnt has waived his 
ehts ? 


) Is the РА by the second dela 
ant ‘valid under Section 44 о the- таш 
nce Act? Us 

) Is the plaintiff entitled to the decla- 
tion and injunction prayed for ? ? 


) To what. relief ate ‘the patties. 
titled ? 


зе learned ту Assistant ав of the, 
ity Civil Court, by his judgment and 
cree dated 23rd March, 1970, held that 


derthenomination effected by Srinivasa” 


10, in accordance with section 44 (2) 
the Insurance Act, 1938, as amended 
the ‘Government of India Notification 
‘erred to above, it was the second respon- ` 
nt who was’ ‘entitled to receive the 
mey. The trial Court alsa held that, in . 
y event, under Exhibit B-i dated 22nd 
ае, 1966, being the photostat copy . of 
> agreementreferred to by the: second 
pondent herein,the other parties to the 
reement had given up the rights to 
im renewal commission and had given 
4t right exclusively to the second res- 
adent herein and on that ground held 
it the second respondent was entitied to 
ive the commission from the ‘Life 
surance Corporation of India; with 
: fesv]t thatthe svit instituted by tlie 
pellant маз’ dismissed. is’ against 
5 dismissal the present к bas been 
d: . Ф 


t t. n s 


[1977 


6. Mr. M.R. Narayanaswami, learned. 
counsel for the appellant, put forward. 
the following four pun in терро of ће 
appeal: 


- (2) The apo i in the plaint ad put 
the first and second defendants to strict: 
proof of the nomination said to have been 
made by Srinivasa Rao in favovr of the 
- second respondent herein and had stated. 
that he did not admit the alleged nomina- 
tion, and that, notwithstanding this, the- 
Court below had not given а: finding on. 
this question, . > 


@) Section 44 (2) of the Actas айй: tó. 
the Life Insurance Corporation of India, 
with the amendment made by the Govern-- 
ment of India notification already refer- 
red to, did riot have the effect of conferring: 
a right on the second respondent to receive- 
. the renewal commission for herselt and 
that it merely constituted the second res- 
е ап agent forreceiving the money: 
from the Life Insv tance Corporation on. 
behalf of the estate of Srinivasa Rao; 


(222). Exhibit В-1 was not admissible i in. 
evidence. : ESOS 


(io) Even: if Exhibit Bel was admissible- 
in evidence, the document did not have 
the effect of the appellant and the others: 
giving up their rights to. the renewal’ 
commission and conferring and exclusive- 
right on the second respondent to receive- 
the renewal commission. ; 


I shall deal with thesé points in that order- 
Astar as the'first point is concerned, there 
is one formidable hurdle which the appel- 
lant has to cross, In. paragraph 8 ofthe 
judgment of the trial Court, itis акбас. 


“Th is not disputed. that the ‘deceased. 
Srinivasa Rao has nominated the second. 
defendant. to receive the, commission. 
after his, death”. 


Tn view of this statement contained in: 
the judgmerit,' itis not apen to the; appel- 
lant to question the corfectuess of the 
Said statement in this appeal. It may be 
that, having put forward the contension’ 
in ghe plaint that the aprellant . did- 
not admit the nomination and put res 
pondents 1 ànd 2 to strict proof of the 
Same, the appellant gave up „the objection 
in the course. ‘of the trial, and did not dis-- 


H. 


pute the existence of the nomination, 
as contended for by respondents 1 and 2. 
This inference derives further strength 
from the fact that there is not even a 
ground in the memorandum of grounds 
of appeal filed before this 'Covrt іп. е 
present appeal, which contains as many 
as 37. grounds, to the effect that the said 


statement · contained, in the judgment’ 


of the trial Court was erroneous, On the 
other hand, ground No. 4 therein would 
appear to proceed ор the basis of the cor- 
rectness of the . nomination of the second 
respondent herein. The said ground is 
as follows:— — ' СТИ 
“Тһе lower Court should have held 
that the second defendant, who is the 
nominee, is nothing more than an agent 
to receive the money which remained 
as the property of the deceased, for- 
' ming part of the estate", 


7: As I pointed, out already, this ground 
proceeds on the basis that the second res- 
pondent herein is the nominee, which- 
must be based on the concessiori that-the 
nomination was there validly. made. 1n 
view of this positiori;and in view of thelaw 
laid down by this. Court as well as by the 
Supreme Court' that the corrections of 
such a statement contained in the judg- 
ment of the Соцгё cannot þe challenged 
in appeal; without the party of counsel 


moving the very Court which made the ` 


sfaterient-iü the judgment at: the “first 
instance, for correction thereof, if that was 
a mistake, Mr. Narayatiaswami, at 
once realised this position, " - ` 


8. As faras thesecond pointis concerned, 


whichis thé most important and vital 


Point'of controversy in this appeal, if the- 


appellant loses on this point, is will be 
unnecessary ta‘consider points 3 and 4, 
and therefore,-I shall deal with this point 
now. `" Section 38 ‘of the Insurance: Act, 
1938 ` (hereinafter referred to as thé‘ Act) 


deals with the assignment oftransfer' of 


insurance policies. ‘Section 39 déals°with 


nomination by apolicy-holder, and the’ 
language ofsection 39 (1) makes itabsoluc 


tely clear that.the nomination contem- 


plated- therein was nomination to receive, 


the mone} secured-by the policy in the’ 
event of the death af the insured. There 
are detailed provisions made in section 39, 
which ү. rovides for the registration of the 
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nomination - with the insurer, suhsequent 
cancellation or change of such nomina- 
tion and givingnotice in writing of such 
cancellation or change to the insurer. 
Section 44 of the Act deals-with renewal- 
commission or commission or renewal 
premiums. Section 44 (1) provided that, 
notwithstanding anything to the con- 
trary contained in any contract between 
any person and an insurance agent pro- 
viding for the forfeiture or stoppage of 
Payment of renewal commission to such 
insurance agent, no such person shall, in 
respect of life insurance business transact- 
ed in India, refuse payment to an insu- 
Tance agent of commission due to him on 
renewal premium under the agreement 


: by reason only of the termihation of his 


agreement, except for fraud, There are 
three provisos to this svb-section, which 
refer . to the qualifications which the insu- 
Tance agent should’. possess for being 
eligible to receive the renewal commis- 
sion. Sub-section; (2) of this- séction, 
which is important is as follows:— 


“Any commission payable to an, insur- 
ance agent under the provisions of 
clauses (6) and (с) of the proviso to sub- 
section (1) skall,. notwithstanding the 
‘death of the agent, continue to be paya- 
ble to his heirs for so long às Such com- 
mission “would have been payable had 
such insurance agent been alive". 


Thus it will be seen ‘that sub-section {1}. 
deals -with the payment of commission 
on renewal precium to the insurance 
agent himself during his life-time even 
after the'termination of the agreement 
under-which he was entitled to such com- 
mission and sub-section (2) provides for 
the continued pazyrientofsuch commission 
to the heirs of the insurance agent on his 
death forso long assuch commission would 
have been payable had'such insvrance 
agent been alivé. . When the ‘Life Insur- 
ance Corporation Act, 1956, was passed, 
under which ће first respondent. was 
constituted, section 43 of that Act provided 
for^ the application . of certain provisions 
ofthe Insurance Act to the Corporation. 
Sub-section' (1) of section 43 ‘enumerated 
certain sections ofthe. Insurance’. Act 
which: ;shall apply to the Corporation 
as:they MEME. any other insurer, and 


„section 44.15 not one of the sections men- 


tioned in section 43 (1); Therefore sec- 


94 


tion 44 to which I have drawn attention 
did not apply to the Life Insurance Cor- 
poration straightaway by virtue of section 
43 (1) at the Life Insurance Corporation 
Act; Section 43 (2) conferred power on 
the Central Government to direct by 
notification in the ` Official Gazette that 
the sections enumerated therein shall 
apply to the Corporation subject to such 
conditions and modifications in the Official 
Gazette that the sections enómerated 
therein shall apply to the Corporation 
subject to such conditions and, modifica- 
tions as may bespecified in the notification, 
and one of the sections enumerated in 


sub-section (2) of section 43 is section 44.- 


The Central Government would appear 
Ko have applied section 44 with same 
modifications, which are not relevant to 
this appeal, to the Life Insurance Cor- 
»oration, in.the notification of the Govern- 


ment ofIÍndiain the Ministry of Finance’ 


Wo. G.S;R. No. 734 dated 23rd August, 
4958.However, a mooification was made 
to this notification by G.S.R. No. 285 
ssued by the Government of India in the 
Ministry. of Finance (Deparement of 
Єсопотіс Affairs) on Ist March, 1962, 
and published in the Gazette of India 
lated 10th March, 1962. This notifica- 
tion provided that ta sub-section (2) of 
‘ection 44 of the Insurance Act, 1938, as 
made applicable ta the Life Insvrance 
Corporation of India, the following pro- 


viso shall be added: “Provided that,where ` 


the agent has nominated in writing any 


verson including social or charitable insti- - 
utions to receive the commission after. 


«is death and the nomination is registered 


n the records of the Corporatian,: the - 


:oammission shall be paid to the person so 
1ominated, unless, before the payment is 
made, the nomination has been varied or 
cancelled and notice in writing of sich 
variation or cancellation has been deli- 
wered to the Corporation"... 


9. Thus, after this amendment, made by 
the -Government of India, in 1962,: sec- 
tion 44 (2) of the Insvrance Act, 1938, 
as applicable to the . Life Insurance Cor- 
poration of India, read as follows: 


“44 (3) Any commission payable to an 
‘insurance agent under tbe provisions of 
- Clauses (5) and (с) of е proviso to sub- 
` section (1) shall, notwithstanding the 
' death of the agent, continue to be paya- 
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ble to his heirs for so longas such com- 
mission would have been payablé had 
such insurance agent been alive: -> 


Provided that, where the agent has 
nominated in writing any person includ- 
ing social or charitable institutions ta 
- receive ` the commission after his death 
and the nomination is registered in the 
records of the Corporation, the commis- 
- Sion shall be paid to the person so nomi- 
‘nated unless, before the payment. is 
made; the nomination has been varied 
cr cancelled and notice in writing of 
such variation or cancellation has been 
, delivered to the Corporation”: 


10. Thus it is this statutory provision 
which is the subject-matter of construc- 
tion in this Court, ` Mr: М.В. Narayana- 
swami, learned counsel for the appellant, 
relying upon certain decisions of Courts, 
in particvlar, the decision of a Bench of. 
this Courtin D. Mohanavelu Mudaliar v.. 
The Indian Insurance: and Banking Corporation 
Ltd.,"Salem!, dealing with the case of a 
nomination under section 39 of the Act 
for receiving the insured amount, con-. 
tended that the said decision had held that 
such a nomination did not have the effect 
of conferring. a beneficial interest on tbe 
nominee io thé moneys which such nomi- . 
nee was authorised to receive, that the . 
moneys formed part of the estate of-the 
deceased, that the principle laid down in 
that decision must be applied to the 
present case also in respect ofthe nomina- 
tion to receive the commission on the 
renewal premium, that so applied the se- 
cond zespondentherein did notacquire апу. 
beneficial interestin the commission on 
the renewal premium,-that it formed 
part of the estate ofthe late Srinivasa Rao - 
and that, the second respondent -world - 
be entitled only toa half-share in the said. 
commission, The question for consi-. 
deration is whether such a contention ‘is’ 
correctornot, After a careful considera- 
tion of the statutory pravisions as well as 
the judgment referred to above, I have 
come to the conclusion that the principle: 
laid down in that decision would not 
apply to the construction ofsection 44 (2) 
in this case, The -learned Judges of this 
a a м. с 


1, I.L.R. (1957) Mad, 326: (1956) 2 M.L.J. 
476: (1956) 69 L.W.724: A.LR.1957 Mad. 115. 


PA 
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Courtiin ,that- decision 


abservéd: 4 oct. ETE. 


“The -result of the “above discussion 
+ seems to me to be this: —If the con- 
- struction placed upon the declaration is’ 
аё а trust has been created uider the 
» provisions of:the Married: Women’s 
: Property Act, the beneficiary would take. 
‘the assured amount free of all the liabi- 
_ lities of the insured and; if itis construed 
‘tas а mere nomination, the nominee’ 
' would have no more’ right than ‘to 
receivé tlie amount subject to аі ће 
liabilities-as if thé aisrosition' was-by ` 


means’ of à testamentary instrument, ` 


/ In the case now in quéstion I agree with. 
. my -learned brother that. nomination. 
“can only ре construed asia.testament 
' which would be subject to allthe liabi-- 
lities which, the assured:has ‘to gis- 
. charge. ` That being the case the deci- 
sion of the lower Court is. correct and 


the , appeal must, be dismissed,” 


This Уаѕ е view taken by the other. 
learned Judge ‘also, "In that case also the, 
nomiriation was made in favour of the wife, 
алй the reference to the provisions con- 
tained in the Married Women's Property. 
Act was made in view oísub-séction (7) of 
section 39 of the Act which stated that 
the provisions ofsection 39 shall not apply. 
to'any policy of life insurance to which: 
section: 6 of the Married Women's Pro- 
perty Act, 1874, applied or had at апу 


time applied. - 


XX. Though there are certain difficulties , 
in fully understanding the scope of.this', 
decision, in view of the language used in ' 
thejudgment, still I am of the opinion that - 
the decision, holding that the nomina- 
tion made under section 39 constituted : 
the nominee only an agent to- receive the 
sum assured on behalf of the estate of the 
deceased and.that it ‘did not confer апу, 
beneficial interest. on the nominee himself ' 
or herself to.the monéy ій. question; will 
have no.application to the present case. 
There .are vital differences between the 


considered. 
the scope sand effect of the assignment 
of,an insurance: policy under section’ 38 
ої, ће : Act and the nomination made 
under section 39 ofthe Асі Afterrefer- 
‚ ring to certain: English decisions and cer- 
tain principles, :Govinda.. Menon, 7:5 
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39 of the Act'and the nomination có 
templated under the proviso to secti 
44. (2);of the Act. In.the first place, t) 
sum’ assured, with which alone section - 
was Concerned, was to be paid in the eve 
ofthe death ofthe'assured under the terr 
ofthe contract entered into between t 
insurer and the assured and consequent 
it was the contractual right which remas 
ed vested in the insured with reference 

which the nomination as weli as the lial 
lity on the part of the insurer to pay t 
sum assured become effective simultar 
ously, namely, at the. moment of t 
death of the assured. . Sa long as he м 
alive, the money was not payable to bi 
inthecase of a whole-life. policy, a 
equally, having regard to the language 
section. 39 (1) of the Act, the nomine 
right to receive the money "arose only | 
the death of the - money. assured, whi 
was ta be paid by''the insurer ќо t 
nominee whe was bound to give dischat 
to the insurer, It was in this conte 
that the. Court took the view that the-ti 
remained with the estate of the deceas 
and, therefore, with the ‘heirs of t 
deceased; that the nomination did not 
any way affect the title and thatit mere 
clothed the nominee with the right 

receive the amount ітопі {һе insurer. 


12: On the other hand, the provisio 
and purport of section 44 of the Act а 
different, In the first place, under 5‹ 
tion 44 (1) it was a statutory right confi 
red on the agent to receive.the comm 
sion on the renewal premium, notwii 
standing the termination of , the ,agre 
ment between the agent and the insur 
which provided for the payment of su 
commission on the. renewal ргетіш 
The statute also prescribed the qua 
fication which rendered the agent. eli, 
ble to receive commission on such renew 
premium. Section 44 (1) provides for t 
payment of. the commission to the age 
during his liie-time. only and does n 
contemplate the contingency of his dea 
andthe commission being paid to anybo 
even after hisdeath. Itis section 44 ( 
which deals with the payment ofco: 
mission to the heirs of the deceased for 
long as pa commission would haye-be 
payable ha ‘insurance agent be 
alive. Thus it was поё the general 1: 


nomination contemplated. under section" of inheritance which conferred title оп{ 


"or v 


2 pm ut 
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irs of the deceased insurance agent to 
zive the:commission on the renewal. 
emium, -but it was only the particular 
«tutozy proviso; namely, section 44 (2) 
uch conferred the right on the heirs. of 
s deceased agent to receive the commis- 
a'on the renewal premium. In other 
ads, the right of the heirs to receive 
scommission onrenewalpremium does 
tarise under.any law of succession and 
в.а right. directly conferred on the heirs 
- section 44 (2) of the Act, even though 
ко the heirs of the deceased insurance 
ent are will have to be ascertained, 


der the law of succession applicable to’ 


nm, Thus the statute which conferred 
th aright on the heirs is certainly com- 
tent to'provide.for. an exception in cer- 
д cases and take away such.a right 
m the heirs; and the proviso which has 
en introduced by the Government of 
lia Notification, 1962, has.done.exactly 
s in taking away the right ot the heirs 
ferred underthe main part ofsection: 
(2), in the event.of the agent, during 
life-time, making a nominatian in. 
our of a particular person and not can- 
ling or altering that nomination subse. 
əntly. If the statute itself was-com-. 
‘ent to confer such a right for the first 
«е. on. the heirs of the deceased agent, 
8 indisputable that the statute could 
<.away that right under stated cir- 
nstances, In-this case that right has 
"n ‘taken away by the proviso to section 
(2) introduced by the Government 
‘ndia Notification, 1962, in case a nomi: 
“on had been made as contemplated: 
the said proviso., lt ts settled: that, 
Ording to the ordinary rules ofcon- 
iction, the effect of an excepting ог 
alifying proviso is to except out of the 
ceding part of the enactment о? to 
wlify samething-enacted therein, which, 
: Хог the-proviso, would be within 
As I pointed out already the main 


heirs to receive. the commission, and 


proviso to tlat:sub-section - enables’ 


agent to make a nomination to receive 
commission after his death, which 
ud have the effect of taking away 
tright from the heirs themselves, 


Here agdin, Mr. anaswami 
ught in the analagy of the nomination 
Wer section 39 fud contended that 
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't of section: 44 (2) confers a right on - dk 


. Obligation to pay it over to such estate; 
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though the second respondent -might be 
entitled to receive the money from the 
frst respondent, she did not have title 
to the money by virtue of thé nomination 
itself. This argument overlooks the fact 
that it is section 44 (2) which confers:the 
right on the heirs and that-the proviso 
in question constitutes a qualification to 
that section.. Apart from that, the very 
language of section 44 (2) also would 
support my conclusion in this behalf. I 
have extracted section 44 (2) before its 
amendment by the Government of India 
Notification, 1962, and after its amend- 
ment also. . `The main рагі ої sub-section 
(2) of section 44 states that the commis- 
sion shall continue to be payable to his 
heirs. On the other hand, the proviso 
states: that, where a. nomination has been 
made, which has not been cancelled or 
varied, the commission shall be paid to the 
person so nominated, Therefore, having 
regard ta the ordinary rules of construc- 
tions whatever right or capacity the 
heirs had under sub-section (2).of section 
44, the nominee will have under the pro- 
viso to section 44 (2), It cannot be 
contended that under the main part: of 
section 44.(2):the heirs will receive the 
money. aS owners of-the money, but 
under the proviso to section 44 (2) the} 
nominee will receive the money not as 
owner but merely as an agent on behalf, 
of somebody else, for such a contention| 
would be opposed.to all recognized rvles 
of construction of statutory provisions 


along with their provisos, ИД 


14, There is a #стїһет indication in the 
language of the proviso itself to show that 
the nominee contemplated by the proviso 
is a person entitled to the money itself and 
not merely entitled to receive the mone 
on behalf of the estate of the deceased, 
"The proviso refers to Social or charitable| . 
being nominated to 
receivethecommission, "lhevery idea of 
the inclusion of social or charitable insti- 
tutions among the nominees clearly con- 
templates a nomination under which the; 
money, itself shall be paid to such insti- 


. tution as owner thereof, апа і could not 


have been contemplated that such social 
or charitable institutions were:canstituted, 
merely as agents to receive: the money onj: 
behalf of the estate ofthe deceased with an| 


1 
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As a matter of fact; Mr. Narayanaswami 
himself realised the difficulty posed-by the 
proviso, when it included social and chari- 
table institutions among the persons who 
could be nominated, when he put forward 
the contention that the nomination cons 
templated by the proviso has the , effect 
of constituting the nominee only an agent 
to receive the money on.behalf of the 
estate of the deceased, Consequently I am 
of the opinion thatsection 44 (2) as amen- 
ded by the Government of India Notifica- 
tion, 1962, conferred a right'on the late 
Srinivasa Rao, to nominate the second 
respondent herein to receive the. com- 
mission as owner thereof, and in view of 
the nomination made by thelate Srinivasa 
Rao, in this behalf,the second respondent 
nominee was absolutely entitled to receive 
the commission fram the first respondent 
herein in her own right, І may also: point 
outthat the learned counsel for the appel- 
lant did not contend that the notification 
issued by the Government of India was 
itself in any way illegal. Therefote, my 
conclusion on the second point is that the 
second respondent is entitled to receive 
the money in her own right and.that the 
first respondent is justified in paying it to 
the second respondent and stating that it 
would continue to pay the money to. her 
alone. : 


15. In view of this conclusion of .mine 
on the second point it is unnecessary to 
consider points 3 and 4 enumerated by 
me above. Е 


16: Underihese circumstances, the appeal 
fails and is dismissed; 

17. Havingregard tothe question of law 
considered by me for the first time in 


this appeal, Т co not make апу order as to 
costs, i 


RS. · ——— Appeal dismissed. 
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IN THE HIGH: COURT OF JUD! 
CATURE AT MADRAS. . . 


PRESENT, — A. Varadarajan, K | 


S. N. Sadasiva Chettiar and othe 
e Appellant: 


v. 


T. К. Subramaniam and othe 
f Respondeni 


Specific Relief Act (XLVIL of 1963 
section 55— Mandatory injunction—Plaintif} 
acquiescence јот long time in act complain 
of—Discretionary remedy cannot be grante 


The appellants and: the responden 
were Owners respectively of premis 
adjoining each other. The eviden 
showed thar water ‘from tl 
terrace of the respondents” house w 
drained through 2 holes 2nd went dov 
through pipes embedded in the. w: 
belonging to the appellants and uli 
mately reached the drain, that the hol 
and pipes must have originated at tl 
time of the construction of the wi 
itself which was in existence from pri 
to 1925, and that the respondents h: 
drained the water in that way from t 
terrace of their house since then wit 
Out any Obs:ruction. In the circur 
stances, 


Held; The appellants were not entitle 
to а permanent injunction to restra 
the user by. the respondents or to 
mandatory injunction directing them ` 
close the holes and remove the pipes. 
-[Para. 18 
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‚ 2 Ch:D.852; — Rushmer v. Polsue as 


AlfieriLtd.,(]1906)1 Ch. 234; Bkanwı 
EN LR. 1973. Raj. 212. 
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* S.A. Nos: 1600 and 1675 of 1972. 
` 9:6 December, 197: 
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apzals against the decree of the District 
Durt, Salem, in Appeal Suit Nos. 58'and 
* of 1970 respectively preferred against 
е decree of the Court of the- District 
‘unsif, Salem, in . Original. Suit No. 
32011967. Ж шт 


. Padmanabhan, for Appellant. 
|, V. Baluswami, tor Respondent. - - 


he Court delivered the following 


XDGMENT.—-The defendants are the 
opellants in- S.A. No. 1600 of 1972 
‘hich arises out of A.S. No. 58 of 1970 
‘hich arose out of O.S, No. 952 of 1967. 
he plaintiffs are the appellants in 
. А. No. 1675 of 1972 which arises out of 
.S. No. 37 of 1970 which also arose 
at Of the same suit. Both the appeals 
ave been disposed. бї by the lower Appel- 
tte Court by а common judgment. 
‘he parties will be referred’ to as they 
ce arrayed in S.A. No. 1675 of 1972. 


. The appellants filed the. suit for a 
srmanent injunction restraining the 
sspondents from putting up openings 
i their terrace and allowing the rain 
rater and sullage water to flow adjacent 
» their walland for à mandatory injunc- 
On'directing the respondents to close 
he openings Оп the terrace of the res- 
ondents’ house and remove the pipes 
nd. other things put up by them to 
bstract the rain and sullage water, 
)r, à permanent injunction restraining 
he respondents from erecting and work- 
ag a motor and pump-set in their 
xemises and causing damage to the 
ippillants! person and property and 
ог а mandatory injunction directing 
he respondents to remove the motor 
ind pump-set from their terrace. 


8. The -appellants are the Owners .of 
10use 4nd ‘ground bearing door No. 395, 
3azaar Street, Salem, while respondents 
ire “the: Owners of house алб ground 
searing doar No. 396 of the same street 
ying west of the appellant’s house. 
According to the Appellants the divid- 
Ag wall marked as №. S. in the plaint 
plan belongs to them absolutely and 
in 1967.the respondents opened two holes 
on their terrace and sflowed rain weater 
and tap water t6 fall on that wall and 
thereby caused damage. to the wall and 
the respondents installed a 10 Н.Р. 
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motor so close to that wall that it caused 
noise and damage to the well by vibra- 
tion and inconvenience to the appel- 
lants as their bed-room is close to -the 
place where the motor has been installed; 
The appellants claimed also, damages 
of Rs. 500.in'respect of the said wall 
which is alleged to have been damaged 
by'some cracks developing in the ‘wall 
Оп account of the -vibtation’ caused by 
the electric motor working. " ^": ^" 
А UU Ron Тер н 
4. The defence was that the wall, did 
not belong exclusively to the appellants 
but it was а common wall and the holes 


were in the terrace of the respondents? ` 


house since ‘prior to’ 1994 and^the water 
was being taken from the; holes through 
pipes. ‘The respondents’ further’ con- 
tended that the electric motor was‘ only 
4 H.P. motor intended for taking water 
from the well to the terrace and it' was 
therefor 30 years and that the respondents, 
were enjoying the rights of taking water 
through the holes and ‘the pipe апд 
down to the drain as also from the-well 
through ‘the electric. motor without 
interruption as of right for over- the 
statutory period and have acquired the 
rights by ‘prescription. THe теѕроп- 
dents thus‘ denied -that the appellants 
are entitled to any relief. Que 


5. The trial Court did not go into. the 
question of the Ownership of the ‚wall. 
it did not accept the appellants’ .case 
that the openings were made and the 
pump-set, wes installed -orly in 1967; 
butfound that the holes*must have been: 
there for some years, though not for 43 
‘years as alleged by the respondents.: 
The trial Court held thát'as therespon-: 
‘dents claimed the well as their own, 
they are not entitled tc the easement 
right claimed by them. Jt found that 
the pump-set had only a half horse 
power motor and that the nc ise emanat- 
ing from the motor could be heard from 
the appellant’s bcd-rÓom and was there- 
fore liable to be removed by the respon- 
dents. The trial] Court thus granted 
Only a mandatory injunction directing 
the removal of the pump-set and the 
closing of the Openings in thé terrace 
of the respondents’ house and did not 
grant the relief of permanent injunction 
although it found that the wall was wet 
onthe eastern face and the western face 


Nc 


had been pointed by the respondents and ` 


also cid not grant the dz mages of Rs. 500 
claimed by the appellants. A 
6. Both the  párties. filed . appeals 
before the lower Appellate Court. The: 
lower appellate courtin the first instance 
remandedthe suit, for fresh. disposal Оп 
the ground that the appellants should 
prove theirtitle to the suit wall and, the. 
question of easementary right claimed 
by the respondents must elso be.góne 
into. The appellants filed О.М.А №. 
300 Е 1970 against the order of remand 
in this court and the order of тетап 
has-been set aside in that С.М;А. which 
had. been allowed by Ramanujam,.]. 
S 3bsequently, the respondents conceded 
the appellants’ ' title" to the, portion of 
the w?ll where the holes are fcund- and: 
the lower appellate Court found | thet 
the holes, must have ‘been made after. 
1952 and that the 1espondents.have not. 
acquired the.easementary right to. take 
water through the holes and the wall ot; 
the appellants and that there was moise 
from. the’ motor pump-set. The lowes. 
appellatè Court thus- confirmed, the; 
decree only for mandatory injunctions. 
gianted Љу the trial Court. m 
7i The appeal by the respondents is 
against'the decree granting-mandatory 
injunction in respéct-of the holes and: 
the motor and pump-set while the appeal 
filed by ‘the eppsllants is against the. 
deirce negativing their claim for 2' per- 
manent : injunction and damages’ of 
Rs.500. ^ MN э 


8. The. Courts below have. found. that 
the respondents heve no easementary 
right to take water from their terrace 
through the openings and the wall of 
the zppellants mainly because. no refe- 
rence, has been made to, this right in. 
Exhibits. А-3 апа А-4, ~Exhibits. А-3, 
and А-4 which are dated 16th February, 
1925 and 12th August, - 1950 respecti- 
vely are documents between ‘the prede- 
cessors-in-title of both the parties. The 
redscessors-in-title of the respondents 
had admitted in Exhibit A-3..that the 
wall їп question belongs exclusively. to 
the.,fredecessors in title of the appel- 


lants.. The predecessors-in-title ‘of the . 


respondents. had been pefmitted, by the 
predecessors-in-title of the appellants. 
under Exhibit A-3 to raise 3 smell wall 
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vp their"wàll and the predeceéssor-in- 
title of the respondents had agreed that 
that wall should be the*property of.the 
predecessors-in-title of the appellants: 
By Exhibit А-4 іп which referérice bas 
been made to Exhibit А-3, the predeces- 
sors.in-title of the appellants, had pér- 
mitted the .predecessor-in-title of the 
теѕропаёпіз to put up а ,ќор 1} feet in 
width away from the ‘erap 551b"? orna- 
mental or projection from the wall їп. 
question. Ne dcubt, the right to take’ 
water from the terrace of the house now. 
belonging tothe respondents through the’ 
holesand the pipe which is now ‘found 
to be imbedded in the seid wall is not. 
mentioned in these documents; Exhibits, 
А-3 and А-4. But that will not conclude | 
the matter: R UN, М us d 
9, The trial Court had appointed a: 
Commissioner for making a local, inspec-. 
tion and he has filec а report anda plan. 
which have been marked as Exhibits C-L 
and Q-2' respectively.. The learned . 


"District Munsif also made a local inspec-:. 


tion. . The Commissioner has stated. in. 


.paragraph2ofhisreportthus: .. 


К 
do xem CERE enl ` 


- ©The’ suit wall, stretching from north, 
to south, is in between the houses of 
the * plaintiffs, and‘ the ‘defendants. , 
Adjacent to the said wall, there are 
two holes one on the -north and the 

"other оп the south: in the first flcor of. 

' the defendants to provide passage 'for' 

“the water-flow from the terrace ‘of 
the ‘defendants. The ‘hole on the: 
northern side is: 24 inches in dia- 
‘meter and‘ the hole on the south: 
‘is 4 inches in diameter.’ ‘Each of the: 
holes hàs à water pipe nearby. Both 
the holes -penetrate “‘into the suit 
wall 2nd the water poured into the 
said holes, takes its "passage through’ 
and inside the. suit wall, flows to- the 

"down floor and passes underneath ‘the 
floor to come out of the main drain, 
in-front of the defendants! house, * * 

In my Opinion,” the ‘said holes and 
their course- of: passage throughout 


^ should have originated -along with 


the construction of the suit wall. 
"The accurateqge ‘of ‘the suit wall and 
the holes can" be «determined ‘and 
-éstablished only on the basis.of oral 
į and documentàáry evidence": - E 
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The appellants have not.filed any objec- 
tions to this report. The second res- 
pondent has stated in his evidence as 
D.W. 1 that the two holes mentioned in 
the plaint are in the same place for the 
last 30 or 35 years and have not been 
made for the first time only in 1967 and 
that the rain water passes through: those 
holesand fallsinto the drain in his house. 
He has further stated that the water 
runs down through two pipes imbedded 
in the wall and that those pipes are not 
visible frcm outside. There is no cross- 
examination of D.W. 1 regarding this 
jun. Therefore it has to be taken 
las having been established satisfactorily 
that the Water from the terrace of the 
respondents house flows through the 
two holes and then goes down through 
the pipes embedded in the wall itself and 
ultimately reaches the drain and also 
that the holes and the pipes must have 
originated at the time of the construc- 
tion of the wall itself; Therefore it 
was unnecessary for the Courts below to 
consider the evidence regarding the 
time wlien the holes were made divorced 
тош, the time when the wall of the 
appellants was constructed. As stated 
sarlier Exhibits А-3 апа А-4 by which 
he predécessor-in-title of the respon- 
Jents have conceded the ownership of 
he wall in the predecessor-in-title of the 
ippellants show that the wal was in 
:xistence éven in 1925. It is not the 
ase of the appellants. that the pipe or 
іреѕ which have been found by the 
‘ommissioner to be imbedded in the 
vallitself had been inserted at any time 
fter the construction of the.wall, which 
S:already said, was in existence even 
wior io. 1925. Therefore, it. would 
.ppear clearly that the respondents must 
cave. drained, the water from the terrace 
f their house only through these holes 
and the pipe or pipes imbedded in the 
yall in question, right from prior to 
925, though it appears from the evi- 
ence that the rain water falling on the 
errace of thé respondent’s house must 
ave been previously draining itself 
hrough one of the two skylights found 
athe respondents’ house. 


4). The other documeps Exhibit А-7 
tthe year 1886, міс 15 a compromise 
ecree to whiclf the predecessors-in- 
itle of both the parties are parties, 
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shows that the respondents’ house must 
hevetwo sky. lights,one of which provid- 
ed with glass covering. and the other 
only with iron bars; and that the water 
falling on the terrace of the respondents’ 
house should have found its way down 
through the sky light not having a glass 
covering. The commissioner has found 
that a ridge has been erected round the 
sky light having no glass covering and 
that a portion of that ridge Had been 
plastered with cement mortar. while 


the ridge has been erected with lime mor- ' 


tar. . There is no evidence to show when 
exactly.this ridge was put up or when 
the repair to the porticn of the ridge 
which is found cemented’ had been 
effected. ` Therefore, I am of the opinion 
that the Courts below erred in law in 
ignoring the report of the Gommis- 
sioner with regard to the flow of water 
through the holes and pipes imbedded | 
in the wall and the age of the holes and 
the pipes which in the opinion of the 
Commissioner must have come into 
existence when the wall istelf was con- 
structed, which Opinion has not been 


challenged by the appellznts by filing - 


any objection to that report and in 
coming to the conclusion that the holes 
must have come into existence only. 
subsequent in 1952 anc that the respon- 
dents have not acquired the easement 
right to take water from the. terrace 


through the holes and the pipe or. pipes . 


imbedded in the wall. The Commis- 
sioner has found that a portion of the 
wall on the appellants’ side in the 
ground-floor wes wet to an extent of 
4 feet in length and 3 feet in breadth 
and that that portion is the portion of 
the outer wall against which the passage 
of water from the holes passes inside. 
The learned counsel for the appellants 
submits that the respondents тау have 
acquired a prescriptive right- to drain 
their water from the terrace through 
the holes and the pipe or pipes which 
have been found to. bt embedded in the 
wall, but they have not acquired any 
right to wet the wall of the appellants 
by enjoying any such tight for the neces- 
sary period. .The wall belongs to,the 
appellants and their case that fhe holes 
were made by the respondents Only in 
1967 has been rejected by the Courts 
below and it is now found that the holes 


i 


i} 


and'the pipe or pipes imbedded in thie 


wall of the appellants must have come ` 


inte existence when the wall itself was 
constructed priér to 1925. It is not 
the case of the appellants that the 
respondents have been allowing more’ 
water through the holes and the pipe 
or pipes than was previously being done 
ог that they have done anything 'un- 
usual which has resulted in their wall 
getting wet to a length of 4 feet and 
breadth of 3 feet. It is not improbable 
that the wetting of the wall found by 
the Commissioner to a length of 4 feet 
and width of 3-feet was’ due;to some 
, damage to the pipe or pipes imbedded in 
the wallor to the wall itselfon account 
of natural causes, "The appellants can- 
not therefore have any reason to com- 
plain about the wetting of the wall on 
their side to a length of 4 feet and width 
of 3 feet. | 


11. The decision in Chheddue Singh v. 
Kewal! „arose out of 2 suit for а manda- 
tory injunction requiring the defendants 
to clean апі open up a well on their, 
own land so that the plaintiff can take 
water for the irrigation.of his fields. 1t 
was found that the well, had fallen into 
decay about 3 years prior to the date of 
the suit and that the plaintiff did nothing 
for at least three years. Conse uently, 
it was held that the allegation 
plaintiff needed the water from this 
well for irrigating his fields was incor- 
rect; and it has been observed that the 
relief of mandatory injunction is dis- 
cretionary and cannot be granted if the 
conduct of the: applicant or his.agents 
has been such as to disentitle him to 
the.assistance of the Court. The relief 
of mandatory injunction has not been 
granted to the. -plaintif in that suit 
having regard.to the fact that he kept 

uiet for at least three years after-the 
well had: fallen into decay. 


12. 12 Krishna Pillai v. Kailasathammal?, it 
has been Observed se ` ` А 


“In all matters of equitable.relief,the 
Gourt is entitled to take the laches of 
the party seeking relief into considera. 
Чоп jn granting or refusing it. *** 1 
have not the shadow of doubt in my 

ве ———-———— MM 
A.LR. 1963 All. 122. | 
A.I.R. 1925 Mad. 810% 


1 
2. 
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mind that English Courts of equity 
having before them such a case as this, 
‘in which the plaintiff has been sleeping 
over hisrights for 10 or 12 years, would 
undoubtedly have refused the remedy 
by way of mandatory injunction.” 


13. In Punamma v. Venkata Subba Rao}; 
Subba Rao, J., as he then was, has 
Observed : 


“Тһе next point is whether thisisz fit 
case for issuing a mandatoryinjunction, 
; Section 55; Specific Relief Act says : 


. “When, to prevent the breach of an 
obligation itis necessary.to compel the 
performance of certain acts which the ` 
Gourt is ca pable of enforcing, the Court 
màyinitsdiscretion grantan injunction 
to prevent the breach complained о}, 

` -and also to cozipel performance of the 

. requisite acts.” 


Gourts invariably refuse to give this dis- 
cretiónary remedy ifthe plaintift'acquiesc- 
ed in the act complained of. Pollock and 
Mulla in their commentary on the Indian 
Contract and Specific Relief Acts-say at 
page 790 : EE 


_. “The result of the authorities on the sub- 
jectisthat wherea person had .a legal 
right it cculd be destroyed by his 
acquiescence that is, if he stood by.and 

. allowed his neighbours to . incur 

. expenditure in doing what he knew 
would injure his property." . 


ln this case, it is abundantly clearon the 
facts found that both the plaintiffand the 
defendant's father, notwithstending the 
terms of Exhibit. A-l, put up structures 
encroaching upon the wall presumably 
with the knowledge of each other; ‘As the 
defendant's father is dead, itis not possible 
to say whether the constructions were put 
up by some other subsequent agreement; 
but it is not likely that the constructions 
were putupOnthesly. The natureofthe: 
constructions put up and the fact tha 
both the parties encroached upon the wall 
indicate that they must have done it with 
the consent ofeach other and the plaintif . 
allowed the defendant to put. up the 
Structures encroaching upon the wall and 
did not question&for abouta quárterofa 





1. (1952) 2 М.Г}. 473; 165 LW. 871; 
A.LR. 1953 Mad. 456, 
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century. On the facts I must hold that 
the plaintiff had acquiesced in the cons- 
truction of the structures and is now not 
entitled to the discietionary remedy of a 
mandatory injunction. The two Cour:s 
below refused to exercise their discretion 
in her favour and I do not think 1 am 
justified in taking a different view on the 
facts found.” pegs 


14. 1n the present case, the predecessor- 
in-title-of the appellants had not ta ken 
any steps tohave the hclesin the terrace 
of the respondent's house closed within 
any reasoriable time even though tliese 
holes and pipe or pipes embedded in the 
appellant's wall through which the water 
from the terrace of the respondents’ house 
flowed down to the drain in the ground 
right from about 1925.and have allowed 
the water to flow through the holes and 
the pipe or pipes embedded in their wall 
tor about 42 years before the date of the 
Suitand they are therefore not entitled to 
the permanent injunction and manda- 
tory injunction inrespéct of the holes.on 


account oflaches. 5 duh 
15. The evidence of the, appellants’ 
father P.W. 1 that the pump-set was 
installed only in 1967 and that it was a 
10 H.P..motor is totally unacceptable. 
His evidence is unreliableand he is clearly 
prone.to exaggeration. "Hé would: sey 
that the motor of the respondents? pump- 
setisa 10 H.P. motor while the Gommis- 
sioner has stated in the réport that it wes 
a $ Н.Р. motor. - Hehas stated in-his 
evidence that sometimes water was taken 
through the pump-set for 24 hours and 
that the respondents do this on account cf 
jealousy in order to seethat the appellants’ 
building falls-down. The Commissioner 


4 


has found thatthe overhead tank fixed іл. 


the respondents’ house could be filed 


through the motor and pump-set in Опе. 


hour and ten minutes. Therefore it is 
поё probable that the respondents could 
have been working the motor and pump- 
set for 24 hours іп а day even Оп some 
occasions. D.W.. 1: has stated in his 
evidence that Һе used to work the motcr 
and pümp-set On occasions twice a day. 
Tt is quite probable that the respondents 
are working the motor and pumpset 
Only Once Or'twice a day having regard 
to the capecity ofth rhead tank whica 
takes One hourgand ten minutes to fill up 
through-the motor and pump-set. =- С, 
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16. The first respondent had filed O.S, 
No. 127 of 1952 in the trial Court aea inst 
P:W. 1, Exhibits B-2 and B-3 which are 
certified copies of the plaint and decree 
passed in tha: suit shcw that the suit was 
contested. But P.W. 1 has stated in his 
evidence that the-first respondent did not 
file any-suit against him in the District 


Munsif’s Court in 1952 and that he did ` 


NOt engage Mr. Sankara Mudaliar, Advo- 
cate, Salem- to defend him in.thet suit. 
He has also denied that a compromise 
decree "was passed iu that suit. But 
Exhibits B-2 and B-3 show that the first 
respondent had filed O:S. No: 127. of 
1952 against P.W. 1 in the trial. Court 
„and that P.W. 1 had engaged Mr. Sankara 

Mudaliar to appear for.him in that suit. 
and that à ccmpromise decree was passed 

in that suit Оп 5th April, 1952. Therefore, 
the evidence of „P.W. 1 is. not Only 
unreliable but also highly exaggerated... 


17.' The evidence of D.W. 3, ап employee 
in the Salem-Erode Electricity Distribu- 
tion Qo., shows,that # ` H.P: motor was _ 
.WOrking'in the. respondent's house ‘right 
from 6th May, 1962. ‘This: evidence ~of 
D.W. 3 is based On records of the Electri- 
city Distribution Company. The learned 
District Judge has found in Para.-22 in his 
judgment the t the evidence would clearly 
establish that Only æ$ Н.Р. motor was 
installed in the respOndéiits’ house. ` Ini 
. para.. 24 he has found. that the pump-sét 
must have been in existence.even in- 1952 
when O.S. No. 127 0f 1952 was pending. 


` The learned District Judge, however, has 


Observed iri-Para. 25, of his judgment that! 
the-ldad’ card Exhibit B-12 and the evi- 
dence of the Line Inspector D.W: 3 would’ 
no doubt'show that a'4H.P. motor: was 
in the respondents’ premises even on 6th’ 
March, 1932 but that will not go a step: 
further to show that it was installed-at the’ : 
place it was found now. It is nobody’s 
case that the pump-set had been installed’ 
previously at some place and it was shifted 
from that place to its présent place there- 
after. Therefore, it has to be found on 
the évidence of D.W..1 that the motor and 
pump-set ате in their present place for a 
number of years, namely, about 35 years 
as stated by D.W. L. ^ s... 
: . e y Sod ale 

18. Thelearnéd Commissioner hasfound 
4lines‘of cracksin the wall and, is, of 
opinion that they could have, been caused 
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either because. of the - disproportionate 
mixture ofthe plastering material Orfrom 
the vibra tionsfrom the engine of the motor 
and pump-set of the respondents. He сій 
not Observe any vibration in the wall of 
the appellantswhen the motor and pump- 
set was working during his visit. But 
the-léarned District Munsif found that 
there was some. vibration in the wall when 
the pump-set was worked during his visit. 
D.W. 1 had admitted that there is a 5 
H.P. motor and pump-set even in his 
Own house and that in almost all the 
houses in the Bazaár Street there are 
pump-sets. io. 


i9. A Bench of the Allahabad High 
Court in Beharilal v. James Maclean} has 
observed: 


** Both the Courts below inspected the 
locality and came to the conclusion 
that the working of the flour mill in 
that locality undoubtedly interfered 
with the comfort of the - occupants of 
the house and disturbed them in earry- 
ing Оп their usual business. .Whatmay, 
however, cause inconvenience to persons 
with dainty or elegant modes or habits 
of living may not cause similar incon- 
venience to persons accustomed. to live 
in the business portion of a town. А 
discomfort to be actionable should be 
substantial. lt should be substantial 
not merely with reference to tbe plain- 
. tiff ; it must be of such a degree that it 
would be substantial to any person, 
occupying the premises of the plaintiff, 
irrespective of liis position in life, age, 
or state of health * * * * The 
mature Of the interference has to be 
examined in each casein the light of the 
circumstances of the place; where the 
thing complained of actually occurs, 
and the degree of inconvenience caused 
must determine the nature of the relief 
to which the person complaining may 
be entitled. If a manlivesin a town 
said Lord Westbury, it isnecessary that 
he should subject himself to the conse- 
quences of these operations of trade 
which may becarried.on tn hisimmediate 
locality, which are actually necessary 
fo» trade and commerce, and also for 
the enjoyment of property and for the 
benefit of the inhabitants of the town 





1. A.I.R. 1924 All. 392. 
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and ofthe public at large. Ifa man 
lives in a street where there ere 
numerous shops and а лор is opened 
next door to him, which is carried On in. 
‘a fair and reasonable way, Һе has no 
ground for cemplaint because to himsel. 
individually there may arise much dis- 
comfort from the trade carried On in 
that shop. But where an occupation 
is carried On by one person in the 
neighbourhood of another, and his 
result of that trade or occupation Or 
business is a material or substantia) 
interference with the ordinary physical 
comfort and convenience of another 
person, residing in that Iccality, then 
very differert considerations, unques- 
tlonably arise. * * We are pres 
. pared to give due weight to the observa- 
tions made by the Courts belew Оп an 
examination ofthelocalizy and h ve no 
‘doubt thet the noise produced by the 
engine must be a source of some in- 
“cOnvenience to the persons residing 
there. * * Æ Whether anything 
is a ппіѕг псе Ог noct is a question to be 
` determined not merely by an abstract 
consideration of'the thing itself but 
. with reference to its circumstances ; 
and where e.locality is used for the 
purpose of carrying Оп г trade or manu- 
facture the fact thatsuch trade cr manu- 
: facture does exist elsewhere, not tar 
~ from the place cannot be left out Ой 
. account. As pointed cut by Clarke 
and LinGseil, the affairs of life ina 
dense neighbourhood cannot be carried 
' on without mutuz] sacrifice of comfort 
and in all actions for discomfort the 
law must 1iegard' the -principle оў 
mutual adjustment, and the notion 
that the degree of discomfort which 
might sustain an actión under some 
circumstances, must therefore do sc 
~ under 2l] circumstances is as unten. 
able.as the notion that if the act com. 
pleined cf was done in a cOnveniem 
time and place, it must, therefore, be 
. justified, whatever was the degree О: 
annoyance that was occasioned there. 
by.” Jus 


In Dhannalal v. Chittar Singh 1, Chaturvedi 
J.» Observed sy i 


* 


1. A.LR.1959 М.Р. 240. 
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“Jt will be manifest that making un- 
reasonable noises comes in the third 
category end to be actionable it must 
be such as to be a'real interference with 
the comfort Or convenience Of living 
according to the standards ofthe average 
man. ln ceses of personal dis- 
comfort, the standard laid down is the 
effect On a person of ordinary, not pecu- 
liar, sensibilities. The counsel for the 
‘appellants rightly urged that in.con- 
sidering the standard of cOmfort the 
character of the neighbourhood has to 
be taken into consideration. 'The law 
Of private nuisance, in this sense, is 
undoubtedly elastic, and it was in this 
connection that Lord Halsbury made 
the following Observations in Colls;v. 
Home and Colonial Stores Lid.! 


A dweller in town cannot expect tO 
have as pute air, as free from smoke; 
smell and noise as if he lived in the 
cOuntry,and distant from other dwell- 
ings, and yet an excess Of smoke, smell 
and noise may give а cause Of action, 
but in each'of such cases it becomes а 
question of degree and the question is 
in éach case whether it amOunts to 2 
nuisance which will give a right of 
action. А 


In Struges v: Bridgman? Thesiger, L.J., 
expressed his views thus: .... Whe- 
ther anything is a nuisance Or not is a 

‚ question to be determined, not merely 
by. an abstract consideration of the thing 
itself, but in reference 10 its circum- 

-stances ; what would be a nuisance in 
Belgrave Square would not necessarily 
be so in Bermondsey ; And where a 
locality is devoted 10 а particular trade 
or mé@nufacture carriéd on by. the 
traders or manufacturersin a particular 
‘and established manner not constitut- 
ing а public nuisance Judges and 
Jurists would be justified in finding, 
end may be tfusted to find, that the 
trade Or, manufacture, so carried, on 
in that locality is not a private Ог 
actionable wrong." 


These remarks have been so often quot- 
ed by Jurists and Judges that their 
importance cannot be е paimimised. Lt is 





s 
1. (1904) А.С. 179 at 185. 
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aptly observed at page 573 of Winfield 
On ‘Tort’ (Sixth Edition 1954) that 
the oft quoted dictum that *what would. 
be a nuisance in Belgrave Square 
wOuld not necessarily be so in Ber- 
mondsey's puts the matter concisely 
and needs Only the addition that. 
Belgrave Square may in course of time 
fall со the level of Bermondsey, for 


.that has happened with meny other 


aristocratic quarters of London.’ 


All this, however only, means thatan 
arbitrary standard Cannot be set up 
which is applicable to aM localities. 
There isa localstandard appliceble in 
each particular district, but, though the 
local standard may. be higher in seme 
districts than in others, the question in. 
each case ultimately reduces itself to 
the fact of nuisance or nO nuis2nce, 
having regard to all the surrounding, 
‘circumstances. But this does not, how- 
ever, méan that à person living in a 
district specially devoted to'a particular 
trace cannot complain of any nuisance 


- ‘by noise caused ‘by the carrying On any 
‘branch of that trade without careless- 


ness. 2nd in a reasonable manner. ln : 
Rushmer' v. Polsueand Alfieri Lid.) in а 
neighbourhood devoted to printing, a 
printing Office was established next 


‘door to the plaintiff's residence which 


rendered sleep impossible. It was 
contended that a person living in that 


-locality could not complain of such a 


nGise as the neighbourhood earried-on, 


: and was devoted to printing work. 
` This argument was repelled by the 


Gourt of Appel, and in repelling it 
Gokzens Hardy, L.J., especially Observ- 
ed at-page 250: ` 


“Т саппої assent to this argument. A 
resident in such a neighbourhocd must 
put up with a certain amount of noise 
eee... But whatever the standard of 
comfortin‘a particular district may be, 
1 think the additien of a fresh noise 


` caused by the defendant’s work may be 
-sọ substantial as to create Са legal 


nuisence, It does not follow that 


‘because Tlive,say,in the manufactur- 


ing part of Sheffield I’ cannotcomplain 
if a stezm-hammer is introduced next: 


- daor, and so worked as to render sleep. 





I. (1906) 1Ch.234.  - ere 


1j 


at night 'almost impossible although 
` previously to its introduction my: house 
was а reasonably comfortable abode, 
having regard to the local standard 
end it would be no answer to say that 
thestéam-hammer.is of the most modern 
approved pattern and is reasonably 
worked. In short, if a substantial 


addition is found zs a fact in my parti- 


cular'case, itis no answer to.say thatthe 
neighbourhooc is noisy, and that the 
defendant’s ‘machinery is of first 1255 
character." > EAE: 
Similarly, in Bhanwar Lal v. Dhanraj!, 
Kan Singh,J., observed'thuüs-i ш 
** The term ‘nuisance’ is incapable of 
an exact definition as Observed in 
‘Winfield on Tort (VI Editiori).át.page 
536. But its concept is well under- 
stood. EI DA. ЭЭ 


c 


QW x 

As the Author hes observed it may, be 
described as ‘unlawful ‘interference 
with a person's use or enjoymentofland, 
or of some.right Over Ог in: cOnnéction 
withit.’ 1tisa common Wrong having 
a long history. There must. be inter- 
ference with һе use or enjoyment of 
land, or of some right over or in cón- 
nection with it, Causing damage to the 
pleintiff. Тһе forms of this arè in- 
numerable. Noise, smells, pollution 
of air Or water are most usual instances, 
but there are many others. The two 

: main heads are injury to property and 
interference with personal comfort. 
The escape of fumes, which Kill vegeta- 
tiOn and cattle, is an illustration of. the 
‚ first, and excessive, tolling of church 
bells of the second. But: whatever be 
the type, it does not follow that any 
harm constitutes :a nuisance. The 
whole law on the subject really re- 
presents a balancing of -conflicting 
г interests... Some rioisé, sore smell; some 
vibration; everyorie mustendure in: any 
modern town, Otherwise ‘modern: life 
there would be,impossible.' lt is re- 
peatedly said in nuisance cases that the 
rule is sic utero tuo ui alienum non’ laedas; 
but the maximis not very.intormative, 
lf it means that no man.is ever allowed 
tæœuse bis property so as tC injureanothet 
it is palpably false. If.itoméanssthatia 
man in-using his propertyrmay.injure 
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` his neighbour but'not if he does sc 
unlawfully, it is not worth stating. 1 
fact, the law repeatedly recognise 
that a man. may use his Own'so as tt 

` injure anothér without «committing 
a nuisance, It is Only if. such use i 
unreasonable:that it becomes unlawful) 
The homely phrases, ‘ give and take 
‘live and let live? аге much neare. 

. the'truth than‘the Latim maxim. ^ 
balance has to:be maintained betwee» 
the right of the occupier to do what b: 
likes with -his:own, and the right of hi 

neighbour not to be interfered with. 


' Where the intérference is with persona 
comfort, it is not necessary in order t 
establish a niiisance that any injury t 

' health should be'shown. lts enoug] 
that there is materia] interference wit' 

‘the- physical comfort cf liuman exis 

‘tence reckoned ‘not merely accordin 

to elegant or dainty modes anc habin 
of living but according ‘to. plain ane 
sober and simple notions among th 

"English ‘people’, The author prc 

` ceeds'to' say that that ойе of the chie 

` tests isreasonableness—* whatisreesor 
able ‘according to the“ordinaty usage 
of mankind in'sociéty Or піогё correct! 
in a particular socjéty*’ and it is im 
‘portant to cistinguish this term in th 
‘law Of nuisance ‘from its wise elsewhe:z 
inthe law Df tort, especially in negli 
gence. Reasonableness plays an im 
portant part in determining whether o 
` not theré has been a nuisance. Justa 
in England .Gourts deal with a cas 
‘according to English people's habits < 
‘living, in India we have to,go-by th 


3 


.,Hiebits of Indian people.” 


20. The parties are residents of Bazaa 
Street in Salem town, a busy locality ane 
itis admitted by P.W. 1 that almost aJ 
hoüses in that street have :motor ape 
pump-sets for litting water from the wel) 


: for domestic purposes and that à 5 H.P 


motor was installed even in the house o 
the appéllants. - People living in such > 
locality have to. put up, with: some im 
convéience caused by.the use of moto 
and pump sétsintstalled.in the neighbour 
ing houses. Possibly there is some suck 


inconvenience @van to the neighbours c 


the appellants On accoumt Of the appellant 
themselves working at 5 Н.Р. mctor in 
their house for lifting water from the well 


16 


he parties'who are placed in such cir- 
umstances should therefore put up with 
Ime ineOnvenience. There- is no evi- 
lence to show that the inconvenience 
aused to the appellants by the respon- 
‘ents using their motor and pump-set is 
musual cr of such magnitude that it 
auses positive nuisance Of great magni- 
ude to the appellants and damage to 
aeir property. ` The appellants, therefore, 
re nat entitled, to the permanent injunc- 
iOn and mandatory injunction in respect 
d the motor and pump-set of the respon ~ 
ents. . . a" 


1. But] find that the motor and pump- 
ət have been installed on the terrace of 
he first, floor of the respondents’ house 
nd are fixed to the rafters resting on the 
zall in question. This is likely to cause 
little more noise and vibration than 
Ould be the case if the motor and pump- 
st are firmly fixed to a bed erected on the 
Че of the wall or on the land immedia- 
Лу adjoining the well. The learned 
Ounsel for the respondents has no objec- 
On to a direction béing given in these 
cond appeals to the respondents for 
»moving the motor and the pump-set 
om the place where they:are now fixed 
nd fixing the same in. the ground floor 
t their property about 1$ feet away 
'om the wallin question belonging to the 
ppellants. The respondents wil] do so 
i three months. ` "n i^ 

2. "The cracks in the wall have not béen 
roved.to be due to the working.of the 
rotor and “ pump-set. . The  appellants 
re therefore not entitled.to damages on 
1at account and there is no reason to dis- 
zree with the QGourts below in’ this 
:gard. — : 
3. Thelearned counsel for the appellants 
tbmitted that in so ‘far as the respondénts 
ad claimed common Ownership’ in the 
allin question, they would not be entitl- 
і to адисе evidence to prove the: they 
ave an easement right in respeet of that 
all. The question does: not arise. for 
insideretion having regard to the fact 
at thie respondents have admitted before 
e lower appellate Gourt that the wall 
longs exclusively to the appellants, : 


|. Subject to the'above directions, S.A. 
о. 1600 of 1972 is allowed and S.A. No.. 
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1475 of 1972 is dismissed, but under the 
circumstances, without costs throughout. 
No leave. í 


R.S. ————S.A. No. 1600 of 
. allowed; S.A. No. 
1675 0f 1972 dismissed, 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ^ 


Present :— 7. Ramaprasada Rao, J. . 


А. M. E. P. Mohammed Ismail and 


others Petitioners* . . 
?. MEINES 
S. A. S. Alagappa Chettiar 

.. Respondent. . 


Transfer of Propert? Act (1V of 1882), section 
73—Mortgege bY deposit of title deeds—Not 
registered—Property sold in Court-ductien in 
another proceeding— Money. deposited in Court 
—Mortgagee whether entitled to ihe mono 
in Gourt deposit. І 


If by process of law ог by a compelling 
Situzt$on sanctioned by law, the security 
given to a creditor metamorphoses itself 
and changesinto something other than the | 
property which constituted the original 
security ,then a mortgagee or a charge- 
holder over the quondum property can 
trace his right to such metamorphosed 
security under the doctrine of substituted ` 
security enunciated in section: 73 of the 
Transfer of Property Act. . ` 
© e. ,.[Рат.11.]: 


Gases referred to ;— 


Anncmalai Mudaliar v. Kuppuswami Reddiar, * . 
(1962) 2 M.L.J. 336; Sharda Narain v. 
U. P. Oil Industries, A.T. R. 1964 All. 558, 


Petition under section 115 of Act V of 
1908 praying the High Gow t to revise the 
Order of the Gouit of the Subcidinate 
Judge, (Ii1l:Addl.) Madurai, dated 15th 
October, 1974 and made in E.A. No. 777 
of 1974 in E.P. No. 338 of 1973 in О.5. - 
No, 262 of 1972. - D dp 
S. Natarajan for M. Veluswami, tor Peti- 
tioners. _.- o : 


P. В. Varadarajan, for Respondent. 
The Gourt made the following — , 


Orper.—The petitioners are the Court- 
auctiOn=purchasers in a mOney c ecree sale 





* C.R.P. No. 707 of 1975.- - 15th April, 1976, > 


1] 


while the respondentis a decree-holder 
over a mortgage by deposit of title deeds 
effected by the common judgment-debtor, 
ltis convenient to trace out the relevant 
dates during which the respondent secur= 
eda right over the property of the com- 
mon judgmentedebtor. The judgment- 
debtor mortgaged by deposit of title deeds 
his property which would be hereinafter 
referred toasthe property, This deposit 
was made on 15th February, 1971. ‘It 
is conceded that the deposit of such deeds 
was not registered though it covld have 
been done in law. The .result was the 
bargain between the judgmentedebtor and 
the respondent was only known as between 
themselves, The respondent not has ing 
had satisfaction towards the amount 
advanced by him filed O.S.No. 262 of 
1972 on the file of the Subordinate Judge, 
Madurai and obtained a final decree 
finally onthe 9th of August, 1974." He 
filed E.P.No. 338 of 1973 pursuant to the 
final decree and obviously for the purpose 
of bringing the hypotheca to sale. This 
was on 17th September, 1973, . © 


2. The petitioners, on the other hand 
attended an auction of the very same pro= 
perty which was the subject-matter of 
attachment and sale in a money decree 
obtained by a third party in O.S,No, 544 
of 197] on the file of the same Sub-Court, 
They having been declared as the highest 
bidders, their deposit of a sum of 
Rs, 75,000 was accepted and the sale was 
confirmed in their favour on 2nd April, 
1974, Further to such confirmation of 
thesale the petitioners took delivery of the 
property on 4th July, 1974 and caused a 
recording of such delivery to be made in 
the Court records on 20th July, 1974. 


3. Wehave already referred to the fact 
that the respondent pursuant to the mort- 
gage decree obtained by him in O.S.No. 
262 of 1972 filed E.P.No. 338 of 1973 to 
bring the property to sale. Coming to 
know of such proceedings undertaken by 
the respondent, the petitioners filed E.A. 
No. 777011974 in E.P. No. 338 of 1973 in 
O.S. No. 262 of 1972 to stop the sale. 
The petitioners urged that they having 
purchased, the totality of-the property 
in execution of the money decree in O.S. 
No, 544 of 1971, the short history ot which 
has already been set Out, the respondent 
has no further right to bring.the property 
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to sale in execution of his mortgage decree: 
"We have already referred to the fact that 
the sale in favour of the petitioners was 
confirmed On 2nd April, 1974. Whilst 
the petitioners were taking - poroceedings 
to obtein delivery of property purchased 
by them in Court-auction, the respondent 
filed E.A. No. 477 of 1924 in.O.S, No. 544 


.0# 1971, Sub-Court, Madurai to withdraw 


that amount to which he is entitled to 
pursuant to the mortgage decree obtained 
by him in O.S. No. 262 of 1972. Curiously 
enough, the judgment-debtor is said to 
have opposed this application, The more 
curious thing about it is that when the 
lower Gourt dismissed the petitioner's 
application for stay of sale which was 
sought for in E.A.'No. 777 of 1974 already 
referred to the respondent withdrew , his 
application for payment out of the 
amount in Gourts deposit and obviously 
thérefore E.A. No. 477 of 1974 in O.S. 
No. 544 of 1971 on the file of the Sub- 
Court, Madurai was closed. 


`4. The petitioners are not satisfied with 
. the order ofthe Court below which refused 


to grant a stay of the further proceedings 
by the respondent pursuant to his mort- 
gagedecreeasabove. Hence therevision. 


5. The Court below thought that as the 
property has been under a mortgage in 
favour of the respondent prior to the Court- 
auction sale in favour of the petitioners 
and as the said mortgage has frutioned 
into a, mortgage decree, the petitioner: 
have no right to seek for.a stay of sale of 
the property. 

6. Mr. Veluswami, learned counsel for 
the petitioners who challenged the order 
of the Gourt below raises two contentions. 
The first One is that under section 73 of 
the Transfer of Property Act, the respcn- 
dent's right ‘is now circumscribed to the 
substituted security, namely, the proceeds 
ofthe'sale ofthe property in Court auction. 
which. were deposited by him after the 
Gourt-auction. which was held on 11th 
February, 1974., He therefore contends 
that the.respondent's right is to proceed 
against such.a substituted security and 
seek ‘for consequential and incidental 
remedies: Secondly, he would say that 
as the respondent has elected to withdraw 
the depositin O.SSNo. 544 of 1971 made 
by- the petitioners conseQuent upon them- 
selves having been declared аз Court- 
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ruction.purchasers, he cannot re-trace 
3ack and seek for further proceedings 
with his-mortgage decree by a sale. ot the 
maginary.hypotheca still subsisting for 
iis benefit: M 


’ On the other hand, Mr. Varada- 
ajan, would say that the entire proceed- 
ngs in the money suit were during, the 
xendency of the mortgage suit and there- 
ore the result in that money suit is affect- 
Ч by the doctrine of lis pendens under 
ection 52 ofthe Transter of Property Act. 
Jn that ground he would say that the 
попеу decree-holder and even so the 
}3urt-auction-purchasers, namely, the 
retitioners herein are postponed to his 
ights and that, the petitioners cannot 
nterdict the normal steps which the mort- 
rage decree-holder could take in execu- 
ion of his mortgage decree. 


1. ln the case of a mortgage by deposit 
f title deeds, no doubt ‘the mortgagee 
tands On the same level and footing cf a 
imple mortgagee as is commonly known 
nd as is Statutorily described under the 
visions ofthe Transfer of Property Act. 
Jut every creditor should also be shrewd 
‘nd alert so that.for purposes of safe- 
ruarding his Own interest, he should alert 
he public at large and keep them also 
nformed of his rights over the properties 
Xf the judgment-debtors, It is only tor 
uch publicity and for the purpose of 
mabling the general public at large to 
inow such bargains, though not secret, 
эпе not known, that a provision has been 
nade under the Stamp Act read with 
he Registration Act which' enables such 
b mortgage by way of deposit of title 
leeds commonly known as the equitable 
nortgage, to register the memorandum of 
leposit with the concerned Registrar of 
Assurances 80 that a public notice may be 
siven of hisrights over the concerned pro- 
erty. This safeguard was not availed 
f by the respondent in the instant case. 
stress is made On the Only: fact thet the 
‘espondent is a mortgagee'in the usual 
md popular sense of the term. But a 
listinction: has to be made between cases 
where there is a registered simple mortgage 
"vera propérty and a mortgage by deposit 
ot title deeds. The distincjion lies in this. 
Nhilst in'the former café, the public come 
о know.of such *in encumbrance, since 
uch mortgages.are compulsorily regis- 
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terable, in the latter cases in the absence 
of the registration of the memorandum of 
deposit, it remains as a bargain known 
and Only known to the debtor and to the 
creditor cOncerned. 1% is such lack of 
publicity that distinguishes the two types 
Of mortgages. Jt is always therefore 
advisable for the equitable mortgagee in 
order to claim rights On a per with the 
Simple mortgagee to cause registration of 
the memorandum of deposit of title 
deeds. It is no doubt optional. In 
Situations like the one with which we are 
confronted in this case, if the memoran- 
dum of deposit is registered the mortgagee 
can successfully plead preference over 
Other creditors who by course of law and in | 
equity also should stand behind him and 
cannot claim any precedence over him. 


9.- If therefore it isa peculiar drawback 
which is attached to a mortgage by deposit 
of title deeds, the question arises in this 
case whether the doctrine of lis pendens 
propounded by the learned cOunsel for 
the respondent would strictly apply: 
The respondent was pursuing his remedies 
under the mortgage as a mortgagee by 
deposit of title deeds. Equally the other 
money creditor was pursuing his remedy 
by filing.a suit On the debt and by seeking 
2n attachment of the property and latterly 
to bring the attached property to sale. 
These two courses adopted by the two 
creditors of the same judgment-debtor ате 
totally independent of each cther and 
One cannot therefore be said to be hit by 
the doctrine of lis pendens particularly in a 
case where the money suit proceeds 
without any Enowledge or information 
about the suit based On deposit of title 
deeds. lt cannot in equity or in good 
conscience be said to be hit by the princi- 


ple of lis pendens. The decision in 
Annamalai Mudaliar v. E 
Reddiar! might relate to a case where the 


mortgage was a regular mortgage or'a 
registeredsimple mortgage. Inanyevent, 
thatis not a, case where the mort- 
gage was a mortgagé by deposit of title- 
deeds. The principle in the above case 
would not apply to the instant situation.. 


10. Some course which though not via 
media but One which jis intelligible and at ' 
Once equitable too has to be found out so 
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a) MOHAMMED ISMAIL 2. ALAGAPPA 
as to protect the rights of both the Court- 
auctiOn-purchaser as well as the mort- 
gage-decree-holder, It is in this context 
the principle of proceedings against substi- 
‘tuted security under section 73 of the 
Transfer of Property Act looms large. 
‘Though section 73 of the Act in terms 
applied to révenue sales or sales'of.a 
public nature, yet by practice and tradi- 
tion this doctrine has been extended even 
to judicial sales, Vide Mulla's Transfer 
of Property Act—6th Edition—page 519. 


11. The Allahabad High Court in 
Sharda Narain v. U. P. Oil Industries? 
recognised this principle and said that 
under the doctrine of substituted security 
if the subject of the mortgage or charge is 
changed or transformed, the mortgage- 
or Charge attaches to the new form which 
jit had assumed. In other: words, if by 
iprocess of law or by а compelling situa- 
tion sanctioned by law, the security given 
to a creditor metamorphoses itself and 
jchanges into something ‘other than the 
property which constituted the oyiginal 
security, then a mortgagee or a charge- 
holder over the quandom property is.not 
(helpless but he could trace his right to 
such metamorphosed security under the 
doctrine of substituted security enunciated 
in sectiOn 73 of the Act. - 


12. In my view, having regard to the fact 
that the Court-auction-purchasers were 
&ept in the dark about the rights of the 
respondent anc they having proceeded 
bona fide by participating in the public sale 
by depositing a large sum of about Rs. 
75,000 by having persued their rights and 
secured the confirmation of such sale and 
lastly by taking delivery of such property 
pursuant to the public sale, cannot now 
be asked to surrender the property to 
someone else for no fault of theirs, Тһе 
fault lies in the respondent because he did 
not cause a publication to be made of his 
rights which he could have done, He 
‘could have exercised that option but he 
did not by register$ng the memo of deposit 
of title deeds. It is in these circum- 
stences l accept the contention of the 
learned counsel for the petitioners that 
the principle adumbrated'in section 73 
of the Transfer of Property Act would 
Apply and the right course tor the respon- 
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-dent would be to have recourse to 
substituted sesurity and get relief. 


13. There is also another diffculty ч 
whichtherespondentisfaced in the ins 
case, On 2nd May, 1974, a date г 
the Court-auction-sale held in pursuz 
of the mOney-decree was, confirmed, 
applied for withdrawal of the nioney 
Courtdepositand which deposit was m 
by the petitioners as Court-auction-] 
chasers. Obviously that was done in 
light of section 73 of the Transter of 1 
perty Act but was faced with a hesii 
or meaningless Opposition by the ju 
ment-debtor, ltisseid that that appl 
tion for withdrawal of the moneys 
Gourt was withdrawn. 1 am unable 
‘appreciate this stand. The mortg 
decree-holder in O.S. ‘No. 262 of 197 
Only interested in getting back his mor 
He Ought to have pressed his applicat 
for withdrawal of the moneys in Co 
in à manner known to-law. The pc 
however is that when the respondent : 
aware that he had two alternative re; 
dies in him he elected to choose ope « 
applied for withdrewal of the money 
posited by the petitioners in Court p 
suant to the Court-auction-sale. In 
same process of activity, apparently und 
“taken by the respondent in the matte: 
realising the fruits of his mortgage decr 
he snapped it and made a specific appli: 
tion to withdraw the móneys in Со 
deposit. Thisissufficient to demonstr: 
that he has elected as between two alt 
native rights available, tc him. But 
having elected once, he cannot re-tr: 
his step back. To allow him to do 
would be to encourage approbating a 
reprobating. On this ground also t 
respondent is not entitled to relief. I 
unfortunately he has withdrawn his apy 
cation after the dismissal of the petitione 
application in which they sought for 
Stay of sale of the property pursuant 
the mortgage decree. 11 is not clear as 
why he did so. But this ought not 
stand in the way of the respondent 
get hisreliefs inlaw. The doctrine of su 
‘stituted security as well as the principl 
touched upon by me are only to d 
courage unjust enrichment and to ensu 
the recognition of fair and legitime 
rights of citizefe. It theretore, tollo 
that notwithstanding the. fact that tl 
respondent has for some reason wit 
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Irew his application E.A. No. 477 of 
1974, it would not prevent him from mak- 
ng a similar supplication for г similar 
‘elief and obtain the moneys from Court. 
The observation in this Civil Revision 
Petition would notin any manner detract 
т under-estimate the rights of the respon- 
lent со Obtain’ his legitimate relief for 
.btaining payment out of the moneys 
leposited by the petitionersin the money 
mit. | 

14. Asthetwo contentions of the learned 
‘ounsel for the petitioners are well-tound- 
:d, the order 0f the Court below is set 
side and the Civil Revision Petition is 
dlowed. There will be no order as to 
20818. 


SJ. 


Petition. allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—P, $. Kailasam, C.J. and 
V. Balasubrahmanyan, J - 
Devayee Appellant™ 


3. Ramaswami and another 
| Respondents, 


*rovircial ‘Insolvency Act (V of 1920), 
ections 28, 34—Suiz Jor maintenance— 
Husband insolvent—Leave of Insolvency 
sourt not necessary—Suit falls within section 
34 (1)}—Impact of Insolvency Act on Civil 
"rocedure Gode (V of 1908), section 60. 


\ wife filed a suit for maintenance against 
ter: husband who was ап insolvent. 
Che suit was ‘resisted by ‘the Official 
Xeceiver on the ground that the suit 
ад been filed without getting leave of 


he Insolvency Court in face of section - 


8 (2) of the Provincial Insolvency 
Act. The trial Court and the first 
pPellate Court.dismissed the suit. On 
econd appeal by the wife, 


Yeld: The claim to maintenance was 
ncapable of being fairly estimated and 
vould squarely fall under the proviso 
о section 33 (1) and section 34 (1) of 
he Provincial Insolvency Aet, as being 
наа SY 
B.A. No. 2085 of 1974. 28th June, 1976. 
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a debt which wculd have to be excluded 
from the schedule on the ground that 
value was incapable of being fairly 
estimated. In this view section 28 (2) 
became inapplicable and therefore a 
Suit for maintenance was not barred- 
under section 28 (2), A. claim for 
maintenance which is incapable of being, 
fairly estimated falls under section 34 
(1). i [Para. 10.] 
Whatever remedy the wife might have 
to proceed against the salary to the 
extent permitted under section 60 of 
‘Civil Procedure Code was not taken 
away by the Jnsolvency Act. [Para. 10.} 


Cases referred to :— 


Ranganayaki Апта! у. Rajagopalaswami 
Naidu, (1940) 2 M.L.J. 939: 52 
L.W. 307: 191 L.C. 670: А.Т.К. 1940: 
Mad. 951; Hanibabeebi:v. Syed Munurdeen- 
(1938) 2 M.L.J. 1042 : 49 L.W. 167: 
182 Т.С. 225: А.Т.К. 1939 Mad. `183; 
Muhammad ‘Ali Mathabkai; In re, A.1.R. 
1930 Bom. 144;  Hemavathiamma v. 
Rumavavelu, A.1.R. 1968 Mys. 111. | 


`Арреа1 against the Decree of the District 
“Court (Additional) Salem in Appeal : 


Suit No. 313 of 1973 preferred against the 
Decree of the Court of the District 
Munsif of Namakkal in Original Suit 
No. 1237 of 1972. 


The Court [Sethuraman, F.) delivered the 
follcwing S 

Juncwenrt.*—The plaintiff is the appel-. 
lant. She instituted the suit for main- 
tenance against her husband, the first 
respondent, who had been adjudged an 
insolvent and also against the second 
respondent, the Official Receiver, Salem. | 
in whom the properties of the first res- 
pondent had vested. - She claimed 1Ё 
pothies of paddy, 1$ pothies of cholam, 
a sum of Rs. 100 in cash per annum and 
a portion of a house for her residence 
with a charge over the properties set 
Out in the plaint. The first respondent, 
namely the husband, «emained ex parte. 
The second respondent resisted the 
action contending that the appellant 


_could not maintain the suit without 


getting the sanction and leave of the 
Insolvency Court in view of the prodvi- 
sions oí section 28 (2) of the Provincial 





*27th April, 1976. 
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Insolvency Act, 1920. The learned 
District Munsif upheld the contention 
of the second respondent and dismissed 
the suit with costs. On appeal, the 
learned District Judge confirmed the 
dismissal and he has relied on the deci- 
sion ofthis Court in Ranganayaki Ammal v. 
Rajagopalaswami Naidu. — . - 


2. The learned counsel for the appel- 
lant put forward two propositions before 
me, namely: (1) that the Courts below 
were wrong in assuming that there was 
a debt in the present cose which was 
provable in insolvency; and (2) that 
in any event the salary earned by the 
first respondent as a teacher does not 
vest in the Official Receiver to the 
extent of at least Rs. 200 só that it would 
be open to the plaintiff to proceed 
against that salary for the purpose of 
enforcing her right to maintenance and 
that to that extent the leave of the Insol- 
vency Court is not necessary as the 
property does not wholly vest in the 
offic al receiver. E UNE 

‘3. There are decisions of this Court 
which have dealt with a similar ques- 
tion. In Hanibabeebi v. Syed Munurdeen?, 
King, J., had to deal with a case on the 
following facts. R was adjudicated 
insolvent in 1933. His wife in whose 
favour a decree liad been passed in 1932 
awarding her mahar and maintenance 
filed an execution petition in 1934 for 
the arrears of maintenance which were 
then due and prayed for execution of 
her decree by arrest of. R. It was held 
that section 34 (1) did not apply and 
part of the debt at least having been 
incurred before the adjudication, it was 
provable in insolvency and the decree 
holder cculd not proceed то execute 
the decree without the leave of the 
Insolvency Court. The learned Judge 
has examined some of the English deci- 
sions on the point and has also referred 
to a decision of the Bombay High Court 
in Mohammad Ali Mlathabh i, ln тез. The 
same point was the subject of discussion 
by Burn, J., in Ranganayaki Атта! v. 





1..(1940) 2 M.L.J. 239 : 52 L.W. 307: 
191 T.C. 670 : A.I.R. 1940 Mad. 951. 

2. (1988) 2 M.L.J. 1049: 49 L.W. 167: 
182 1.С.225-: A.I.R. 1939 Mad. 183. 

3. A.LR. 1930 Bom. 144. 
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Rajegopalaswami Naidu, the decisio™ 
referred to by the learned District Judge 
In that case the learned Judge held thas 
the claim for marriage expenses, arrear! 


'of maintenance, both past and future, 


lumpsum on account of residence and 
clothing expenses represent a claim fo1 
debts provable- in insolvency and that 
therefore a suit filed in respect of such æ 
claim against. the insolvert without the 
leave of the Insolvency Court is not 
maintainable. The discussion in the 
said judgment is somewhat brief. 


4. There is, however, a decision of the 
Mysore High Court in Hemavathiamma v. 
Rumaravela®*, That was a case where 
the husband having neglected to support 
the wife, the latter sued for maintenance 
and obtained a decree directing paymen* 
of periodical maintenance at Rs. 15 æ 
month. The husband was not disposed 
to comply with the decree, though he 
was earning and when the wife soughs 
to execute the decree by arrest of Һе 
husband, the husband contended that 
he had no means to pay. After thi: 
contention was rejected, he filed a peti 
tion for adjudging him as an insolvent. 
The wife opposed the adjudieation соп. 
tending that the husband as carpentet 
was earning daily wages of not less than 
Rs. 10 and that he had deliberately 
failed to comply with the decree. Thi: 
contention found favour with the firss 
Court, but cn appeal, the Appellate 
Court disagreed and held that the liabi- 
lity of the husband under a maintenance 
decree was a debt and that the husband! 
had not the means to pay the arrears 
and consequently an order adjudging 
the husband as insolvent was made. 
Against the said order there was an 
appeal to the Mysore High Court. 
Govinda Bhat, J., as he then was, after 
discussing the authorities of the Courts 
in India and the lawin U.K.and U.S.A. 
came to the conclusion that the adjudi- 


cation was wrong. The learned Judge 


has referred among others to the two 
decisions, referred to above,. of this 
Court, OS 





1. (1940) 2 M.L.T,239: 52 L.W. 307 : A.L.R. 
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» The matter does not appear to be 
ree from difficulty. None of the deci- 
ions brought to my notice has so far 
onsidered the question as to whether 
he suit could be filed at any rate with 
eference to the assets which did. not 
est іп the Official Assignee or the 
28сіа1 Receiver. Section 28 (2) which 
ад bsen relied on in the Courts below 
yrovided that on the making of an 
wder of adjudication, the whole of the 
xoperty of the insolvent would vest in 
he Gourt or in a Receiver and, that no 
editor to whom the insolvent is indeb- 
ed in respect of any debt provable under 
he Act could during the pendency of 
he insolvency proceedings have any 
‘emedy against the. property of the 
nSolvent in respect of the debt to 
sommence any suit or other legal pro- 
seeding, except with the leave of the 
Gourt and on such terms as the Court 
шау impose. In one sense, the provi- 
ions Of section 28 (2) appear to be to 
sentralise the claim in the hands of the 
Official Receiver so that he can distri- 
эше the assets pro-rata. But with refe- 
‘ence to the assets that did not vest in 
he Official Receiver, the provision does 
iot appear to have any application. 
There is also the question as to whether 
Лете could be said to be a debt provable 
n insolvency when the debt itself is not 
quantified under any decree, I consi- 
jer that it is necessary to have the 
matter decided by a Bench of this Court 
30 thaton authorities decision is available. 
£ therefore refer the matter to a Bench. 
The papers shall be placed before My 
Lord, the Chief Justice. 


T. Somasundaram and A. S. Venkatachala- 
murthy, for Appellant. Р 


№. Doraiswami and R. Т. Doraiswami, 
for Respondents. 


D. Judgment of the Court was delivere 
y s 


Kailasam, C}.—This second appeal, 
having been referred to a Bench by 
Sethuraman, J., comes up before us. 
The wife of the first defendant filed a 
suit for majntenance. The allegation, 
in the plaint is that on 13th February, 
1971 the first defgndfnt beat her, took 
away her jewels and drove her away from 
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. the house. She claimed 1} pothies of 


paddy and 1% pothies of cholam every 
year, in addition to Rs. 100 towards 
other expenses. She also claimed that 
she was entitled to reside in a portion of 
the house belonging to the first defen- 
dant. She further claimed that she 
was entitled to a charge over the plaint 
schedule property for securing due 
payment of the maintenance. Before 
the filing of the suit, the first. defendant 
had filed 1.Р. No. 29 of 1971 on the file 
of the Sub-Court, Salem, and was adjud- 
ged as insolvent. The properties of the 
firstdefendanthad vested with the second 
deferidant, Official Receiver, Salem. 
In, the insolvency proceedings, the pro- 
perties of the first defendant were ordered 
to be sold іп І.А. No. 12 of 1972 on 
7th July, 1972. Hence, the plaintiff 
impleaded the Official. Receiver also 
as the second defendant. The first 
defendant allowed the suit to proceed 
ex parte. The second defendant filed a 


. written statement, in which the main 


objection was that the suit was barred 
under section 28 (2) of the Provincial 
Insolvency Act, in that the claim for 
maintenance was a debt provable in 
insolvency, and that as the suit was filed 
without the sanction of the Insolvency 
Court, the suit was nct maintainable 
and should be dismissed.. 


7. The trial Gourt, on the question as 
to whether the suit is maintainable, 
follawing the decision of this Court in 
Rangandyaki Атта! v.  Rajagopalaswami!, 
held thatthe claim for maintenance was a 
debt provable in insolvency and as such 
the suit was not maintainable. On 
appeal by the plaintiff, the District 
Judge agreed with the trial Court and 
held that the suit was not maintainable. 
The appellate Judge also relied on the 
abovesaid decision of this Court reported 
in Ranganapaki Ammal v. Rajagopalaswami}. 
The learned appellate Judge. expressed 


the view that when once it is held that ` 


maintenance is s debt within the mean- 
ing of section 28 (2) of the Act, it would 
necessarily follow that suit for main- 
tenance with a claim for a charge over 
the properties of the insolvent cannot 
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be entertained without the sanction and 
leave of the insolvéncy. Gourt. The 
wife preferred a second: appeal tœ this 
Court, and while referring the matter 
to a’ Bench, Sethuraman, J., has stated 
that the two contentions made by the 
learned counsel for the appellant were 
(1) that the Gourts below were wrong in 
assuming that there was a debt in the 
present case which was provable in 
insclvency; and (2) that in any event 
the salary earned by the first respon- 
dent as a teacher does not vest in the 
Official Receiver to the extent of at least 
Ks. 200 so that it would be open to the 
plaintiff to proceed against that salary 
for the purpose of enforcing her right 
to maintenance and that to that extent 
the leave of the insolvency Court is not 
necessary as the property does not wholly 
vest in the Official Receiver. The 
learned Judge after referring to the 
decisions reported in Hanibabeebi у. 
Syed Munurdeen!; Mohammad Ali Methabai, 
In re®; Ranganayaki Ammal у. Rajagopala- 
swami Naidu®; and Hemavathiamma v. 
Rumaraselu?, held that the matter Was 
not free from difficulty and none of the 
decisions considered the question as to 
whether the suit could be filed at any 
rate with reference to the assets which 
did not vest in the Official Assignee or 
the Official Receiver. As it was not 
clear from the decisions as to whether 
the debt was one provable in insolvency, 
the matter was referred tn а Bench 
by the learned Judge.. 


8. The decision which the Courts below 
found binding on them is Raenganayaki 
Ammal v. Rajagopalaswami Naidu®.. The 
facts a8 given in the headnote disclose 
that a suit was filed by the mother and 
unmarried sisters of the insolvent to 
recover arrears of maintenance on the 
charge of the family properties and also 
tor recovery of future maintenance on 
the charge of the same family properties. 
The defendant in,the suit was adjudged 
an insolvent before the suit was filed 
and the. properties vested in the Official 
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Receiver. Leave of the insolvency Cour 
was not obtained. The learned Judg 
stated: that it could not be disputed tha 
the claim for marriage expenses, arrear 
of maintenance, íump-sum on accoun 
of residence and clothing for the mothe 
was a claim for debts provable іп insol 
vency and that this was about 90 pe 
cent of the claim put forward in the suit 
Even as regards the claim for futur 
maintenance, the learned Judg 
observed, having regard , to th 
language Of section 34 (2) of the Act 
that he was not satisfied that it was no 
a debt provable in insolvency. On th 
basis that the debt was one probabl 
in insolvency the learned Judge cam 
to the conclusion that the. plainti: 
being a creditor, to whom the. insolver 
was indebted in respect of a debt pro 
vable under the Act was forbidden b 
section 28 (2) of the Ac: to, bring an 
‘suit against him without the leave ‹ 
the insolvency Court. In .this vier 
the learned Judge held that, the su 
was not maintainable and dismissed i 
‘One other decision which needs to b 
referred to before we deal. with the prr 
‘visions of the Act is Hanibabeebi v. Sy 
Munurdeen*. In that case, the wil 
obtained a decree against her husban 
in 1932 awarding her mahar and шап 
tenance. The husband was adjudicate 
insolvent, in 1933. In 1934 the wil 
filed an execution petition for arrea: 
of maintenance which were then due К 
the arrest of the husband. It was hel 
that section 34 (1) of the Act did ne 
apply and part of the deb: at least havin 
been incurred before tke adjudication 
it was provable in insolvency. and th: 
the decree-holder could not proceed : 
execute the decree without the leave : 
the insolvency Gourt. King, J, à 
that case held that at any moment 

wife, who is a decreeholder under 

decree of this Kind can come to tl 
insolvency Court and say that he 
husband is indebted to her in a fixe 
sum and that, therefore, section 34 ( 

which says that a debt is not provab 
in insolvency because the debt is inc 
pable of being fairly estimated cann 


1. (1938) 2 M.L.J. 1912: A.I.R. 1939 Ma 
183. 
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possibly apply to a claim of this kind. 
This decision, it may be seen, is app i- 
cable to cases where a decree has already 
been obtained. The learned Judge 
himself proceeded to express some doubt 
as to the date.on which the wiie may 
make the application or the date upto 
which she may. calculate her arrears. 
But the learned Judge did not express 
any opinion on this point. | 


9. Coming to the provisions of the 
Act, section 27 relates to an order of 
idiudication. Section 28 states the 
sffect of an order of , adjudication. 
Section 28 (2)is relevant and is extracted 
n full. . ; 


“28 (2). On the making of an order 
of adjudication, the. whole of the 
property of the insolvent shall vest 
in the Court or in a Receivez as herein- 
after provided, and shall become divi- 
sible among the creditors, and there- 
after except as provided by this Act, 
no creditor to whom the insolvent із 
indebted in respect of any deb: pro- 
Vable under this Act shall during the 
pendency of the insolvency proceed- 
ings have any remedy against the pro- 
perty of the insolvent in respect of the 
debt, or commence any suit or cther 
legal proceeding, except. with the 
leave of the Court and on such terms 
as the Court may impose." 


"he result of making an order of adj udi- 
ation is that the whole of the property 
i the insolvent vests in the Court or 
1 the Receiver and becomes divisible 
mong the creditors. The result of 


ich vesting is that except as provided- 


1 the Act, no creditor, to whom the 
solvent is indebted in respect of any 
tbt provable under the Act shall, 
«ating the pendency of the insolvency 
cOceedirigs have any remedy against 
«е property of the insolvent in respect 

the debt or commence any suit or 
her legal proceeding, except with the 
ave of the Court and on such terms as 
ie Court may impose. The said sub- 
ction makes it clear that the .«reditor 

whom the insolvent is indebted has 
: remedy except as provided for under 
е. Act. lt is ngcessary to consider 
*ether a claim for maintenance cn 
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the facts of this case is a debt provable 
under the Act. The effect of the sub- 
section is that no proceeding can be 
taken by the creditor in respect of. a 
debt provable under the Act against 
the property of the insolvent without the 
leave of the insolvency Court. Ме are - 
now concerned with the question whether 
the present claim is a debt provable 
in insolvency. 1f so, the creditor can- 
not commence .any suit or other legal 
proceeding. As to what is a debt that 
is provable in insolvency, section 53 
provides that the creditors of the insol- 
vent in respect of debts proveble under 
the Act shall tender proof of their res- 
pective debts by procucing evidence of 
the amount and particulars thereof and 
the Court shall determine’ the persons 
who have proved themselves to be 
creditors of the insolvent in respect of ' 
such debts and the amount of such debts 
respectively, and shall frame a schedule 
of such persons and debts. "The proviso 
is very relevant.and it states that, if, in 
the ‘opinion: of the Court, the value of 
айу debt is incapable of being fairly 
estimated, the Court may make an 
order to that effect and thereupon the 


-debtshall not be included in the schedule. 


The proviso, therefore, excludes debts 
which ‚аге incapable of being fairly 
estimated from being included in the 
schedule. Jt is further made clear in 
section 34 (1} which specifies which are 
the debts that are not provable—under 
the Аст. Section 34 (1) runs as follows: 


“34 (1). Debts which have been 
excluded from the schedule on the 
ground that their value is incapable 
- of being fairly estimated and demands 
in the nature of unliquidated damages 
arising Otherwise than by reason of 
a contract ог a breach of trust shall, 
not be provable under this Act.” 


It specifically refers to and - excludes 
debts that will not bê included in the 
schedule under the proviso to section 
3 (1). Section 34 (2) starts by saying 
“Save as provided by sub-section (1) 
all debts and liabilities". The words 
“save as provided by sub-sectión (1)°” 
occurring іп sub-section (2) of section 34 
would obviously mean that it does not 
relate to the debts which are referred 
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to in sub-section (1). So far as the 
claim for maintenance is concerned, 
Chapter ILI of the Hindu Adoptions and 
Maintenance Act, 1956,: deals with the 
maintenance of wife and dependants. 
Section 18 of that Act particularly deals 
with the right of the wife to maintenance. 
Section 23 (2) gives a guideline for 
determining the quantum of mainte- 
nance. It provides that regard shall be 
had to the position and status of the 


parties, the reasonable wants of the. 


claimant; if the claimant is living sepa- 


rately, whether the claimant is justified ` 


in doing so, the value of the claimant's 
property and any income derived from 


such property, ог ‘from the claimant's. 


own earnings or from any other source; 
and the number of persons entitled to 
maintenance under the Act. It may 
also be observed that the amount of 
maintenance would vary and would 
depend upon various circumstances, For 
ánstance, the husband may become poor 
and lose his properties, It may be that 
the wife may become unchaste or there 
may be additions to the family.’ In 
some cases, after sometime the husband 
and wife may live together. There- 
Чоте the. claim to’ maintenance is 


jwill squarely fall under the proviso 
to section 33 (1) and section 34` (1) of 
jthe Provincial Insolvency Act, as being 
a-debt which willhave to be excluded 
(from the schedule on, the ground that, 
ithe value is incapable of béing fairly 
jestimated.- In this view, section 28 (2) 





|becomes inapplicable and, ‘therefore а: 


suit for maintenance is not barred under 
\section 28 (2). In Ranganayaki Ammal v. 
"Rajagopalaswami Naidu}, ће ` learned 
Judge was of the view that evén as 
regards claim for future «maintenance, 
with reference to the language of section 
34 (2) he could not consider it as а 
debt not provable in insolvency. We 
ате unable to accept this view. As 
pointed out by us,*section 34 (2) applies 
only to debts which are not covered 
under section 34 (1) А claim for 
maintenance, which is incapable -of 
being fairly estimated, falls under section 
34 (1). * > І 

=з ыш л йз Кыс, TENURE 
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10. Before we conclude, we wor 
like to refer to two decisions which we 
brought to our. notice. In Mahon 


` Ali Mathabhai; In те, a Bench of t 


Bombay High Court was dealing wi 
the question as to whether a Magistra 
had jurisdiction under section 4 
Criminal Procedure Code, to pass : 
Order for maintenance in favour of t 
wife, as the decree which she had obtai 
ed in a civil Court, has become unex 
cutable owing to the pendency of tl 
insolvency proceedings .against tl 
;husband. The Court took the vie 
that arrears of maintenance decreed | 
the civil Court would be a debt whic 
could be proved in insolvency, but futu: 
payments could not be proved in inso 
vency aS they were incapable 

valuation and might cease at ar 
moment if the husband and wife decide 
to live together. : Another case to whic 
our attention was drawn is Zhmavatl 
amma v. Rumaravelu®. In that decisio 
the Court held thata decree of a ciy 
Court passed against the husband ft 
maintenance of his wife is not a del 
within the meaning of the Act and 

cannot form the basis of adjudicatio 
of the husband as an insolvent. Th 
learned Judge further observed th: 
the entire salary or personal earning 
of an insolvent after an adjudicatio 
does not vest in the Receiver, but onl 
so much of the salary or personal earr 
ings as are not exempt from attachmer 
under section 60 of the Code of Civ 
Procedure. Salary to the, extent « 
just Rs. 200 and one-half of the remair 
der is exempt from attachment unde 
section 60 (1) (7) of the Code. Th 
learned Judge, therefore, held that - 
the salary of an insolvent is only Rs. 20€ 
it will be entirely his and not a pais 
out of it will vest in the Receiver fo 
distribution among his creditors. Unde 
section 28 (5) of the Provincial Inso] 
vency Act, the property of the insolven 
Shall not include any property whic) 
is exempted by the Code of Civil Proce 
dure and is not liable to be attached 
Whatever remedy the wife may hav 
to proceed against the salary to th 
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xtent permitted under section 60 of 
he Gode of Civil Procedure is not taken 
уау by the Insolvency Act. But at 
his stage it is not necessary for us tc go 
nto the other questions, for, it is suff- 
dent for the disposal of this case to hold 
hat the suit is maintainable. In what 
nanner she will have to proceed ‘after 
ı decree is obtained we refrain. from 
xpressing any opinion. 


1.: In the result, we allow Ше second 
ppeal, set aside the judgments of the 
jourts below and direct the trial Court 
о take up the suit on file and' dispose 
с of according to law as expeditiously 


s possible. There will be no order as 

о costs. . T D 

jJ. Appeal 
allowed, 
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JATURE AT MADRAS. 


*RESENT:— T.: Ramapiasada ` | Roo "and 

i -Ratnavel Pandian, FF. — - ` 

“eth Dhanoonal Pararám Ес 
e Appellani™ 


* Kuppuraj and another 
‚. Respondents, 


A) Negotiable dd В Note— 
Material alteration—Principle underlying. 


B) Indian Contract Act (1X of 1872), 
ections 129, 130 and 131—Continuing 
uaraniee—Resocation bp notice to reditor—. 
Aethod of giving notice. 2 


‘he principle underlying material ааз 
«on pre-supposes that there was a writ- 
ag to which the executant of the negotii 
ble instrument: was a party and. that 
miting was given the go-by by a conscious, 
overt or overt act on the part of a credi- 
эг resulting in a material alteration .of 
ie instrument. Establishing that. a 
egotiable instrument .has been, altered 
: а superfluous sense -will not suffice to 
revent the creditor from instituting , an 
ction on such an altered instrument. 
‘he debtor should also further establish 
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that there was 2 material alteration in. 
the sense that what is sought to be put 
up inGourt was not the contract between 
the parties and was not what was intend- 
ed between the parties at or about the 


time it was executed. This is the 
principle underlying the concept of 
material alteration. [Para. 8.} 


Section 131 of the Contract Act provides. 
for а ‘contract to the contrary" because 
under the Act the death of the surety 
would operate as a revocation of the 
continuing. guarantee in the absence of 
a contract to the contrary. There is. 
no provision in section 130 for such a 
contract. lts language is so simple that 
it is unnecessary to read between its lines” 
to invoke something which is not neces- 
sary for the occasion. Section 130 in 
terms refers to a notice to the creditor. 
It says that a continuing.guarantee may, 
at-any time, be revoked by the surety 
as to future transactions by notice to 
the créditor. The Act having left the 
position at that it is open to the parties. 
te provide;as to the manner in which 
notice tó the creditor under section 130 
is to be given. If therefore the parties. 
provide for a particular method by which: 
such a , notice for ‘revocation of. the 
guarantee under section 130 has to be 
given, such a cOntract іѕ а binding con~- 
tract and it cannot be brushed aside on 
a priri, consideration. [Para. 11.}, 


Case referred to;— 


Union of India v. Pearl Hosiery Milt, 
ALR. 1961 Punj. 281. 


Appeal. against the decree, of the Court 
of the Subordinate Judge, Coimbatoré 
in Original Suit No. 67 of 1968. 


T. V. Balakrishnan, for Appellant. 


N. Sivamáni and V. Maráyanasinani, för 
Respondent. 


The _Judément of the Gourt was d 
vered by - 


Ramaprasada ‘Rao, ў. the ‘first and the 
second defendants in :О.5. No. -67' ‘of 
1968-on the file of the Subordinate Judge 
at Coimbatore are the appellants i in A.S. 

No: 520 of 1972. This is an appeal 
filed in. forma paxpetis.. After the presen- 
ation of the appeal, the -second appel- 


I] SETH DHANOONAL PARSRAM 0. XUPPURAJ (Reinaprasada Rae, J.) 


lant died and the learried counsel for 
the first appellant has filed a memo. to 
that effect and stated that he is опе of 
the sons of the second appellant and he 
may be recognised as his legal represen- 
tative. He would also say that Ле 
might be brought on record as the legal 
representative of the deceased second 
appellantas representative of his estate. 
We accept the memo. 


2. The plaintiff instituted the suit on 
the foot of four promissory notes. -The 
borrowings were almost consecutively 
made by the first defendant as the prin- 
cipal debtor. and guaranteed by his 
father the second defendant. They 
were consecutive in the sense that the 
borrowings were on the 12th, 13th 
16th and 27th of August, 1966: Exhi- 
bits А-1 and А-2 are the promissory 
notes admittedly signed by the first 
appellant on the 12th. and: the 27th cf 
August, 1966. The consideration paid 
thereunder is also admitted. .Exhibits 
А-3 and As4 are two other -promissory 
notes in which the signature 'of the first 
defendant is admitted but the considera- 


tion said to have been paid thereunder. 


is denied. The plaintiff, however, on 
the basis of the above four promissory 
notes filed ‘the present action seeking to 
recover a sum of Rs. 46,898.24. In 
the plaint itself he concedes that a sum 
of Rs. 5,000 was paid towards Exhibit 
А-1 debt on 30th March, -1967-and no 
further amounts were paid undér the 
other thrée .: promissory - notes. "The 
plaintiff also would rely upon ‘Exhibit 
A-5, the letter of guarantee-executed by 
the second defendant and seeks for a 
‘decree against both the first defendant 
las the principal debtor and against the 
Second defendant as suréty. i 
3. The first defendant's case is that 
he had dealings with the plaintiff for a 
considerable length of tinie and ' would 


admit liability only as under Exhibits 


А-1 and А-2 but would deny that he 
executed thé ‘promissory notes exhibited 
as Exhibits A-3'and A-4. His Case is 
that theeplaintift might have used the 
promissory ‘notes which the first ‘detena 
dant-kept with the plaintiff notwith- 
standing the fact that they have been 


re 


discharged and the plaintiff has used. 
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such discharged promissory notes and 
filled up the blanks therein and created 
Exhibits A-3 and A-4. In this sense the 
first defendant denied liability to pay 
any amount under Exhibits A-3 and 
A4. After а considerable length of 
tinie, the first defendant filed an addi- 
tional written statement stating that in 
Exhibits A-3 and A-4 there are certain 
material alterations and such alterations 
of the data in the proimissory notes would 
notentitle the plaintiff to sue on them. 
The second defendant's (guarantor's) 
case is that Exhibit A-5 was given at a 
time-when the family was joint and thai 
there was a partition in the family in 
1954 and the plaintiff was informed that 


‘the letter of guarantee, Exhibit А-5 


executed by him would not enure to 
апу of the transactions tbat might be 
entered into between the plaintiff on 
the one hand and the first defendant on 
the .other after the disruption of the 
family in 1954.-.Accórding to him а 
Exhibits А-1 to A-4 are promissory 
notes under which monies were borrowed 
long, after the family became: divided, 
Exhibit. А-5 cannot be pressed intc 
service by the plaintiff so as'to create 
a liability as against the second defen. 
dant as a surety for the first defendant. 


4. The following issues were framec 
by the trial Court: 


„`1. Whether the discharge pleaded by 
the first defendant is true? 


`9. Whether the pronotes, dated 13t 

; August, 1966-and 16th August, 196 
аге hot true? ' -> @ VS 

^ 8. Whether ‘the’ interest claimed i 

, usurious and excessive ћ 

24. Whether the second defendant i 
-not liable for the suit claim-under th 
letter of joint and several liability a 

7-pleaded by him? 

„В. ‘To „what relief nis - the :plaintit 
entitled ? T te Й 

Additional issues "framed. "оп 3re 

December, 1969. г 

-6: Whethér these are. material altera 
„tions in-respect of iI] the promissor 
--notes ?- TES - л 
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7. Whether there were blanksin the 


suit promissory notes and the blanks. 


have been filled up by tlie plaintiff? 


5. The. Court below found that the 
discharge pleaded by the first defendant 
`5 not true and Exhibits А-3 and А-4 
do not suffer by any material altera- 
tion which is demonstrative therein, 
that the interest claimed is not excessive, 
that there was no material altérazion in 


respect of the promissory notes and that 
the second defendant was liable as 


1i surety. under Exhibit А-5. Tt is 
against this, ‘the present appeal (A.S. 
No. 520 of 1972) has been Мей. . 


6. Mr. Sivamani, learned counsel fot 
he-appellants repeated the various con 
entions raised before the trial Court. 
However, he does not keenly press the 
:Oontention that the: promissory- notes, 
€xhibits А-1 and A-2 have been dis- 
:harged.. His main contentions, how- 
үет, ате three-fold. Firstly he would 
ау that Exhibit A-5 ceased tobe opera- 
ive after there was a disruption in the 
amily of the defendants in the year 
:964 and if at all it was effective it could 
:ave been зо ‘effective. only for all ‘such 
zebts and: transactions entered ‘into 


setween the first defendant and the’ 


dlaintiff between 3151 January, ©1949, 
7hich is the date of Exhibit A-3 and 
1954 which is the year when there was 

partition іп. the family. In this 
ontext,he would say that Exhibit A-5 
as become a stale guarantee. Secondly 
:е would say' that no written ‘notice 
cas to be given, though contemplated 
а Exhibit A-5, by the second defendant 
9 the creditor in-order to avoid his 
»ntractual obligation. thereunder,, as, 
mder the provisions óf the Contract 
ict, there' is no such statutory mandate 
cescribed. Thirdly he ^ would faintly 
éfer to the contention that there are 
aaterial alterations in ` Exhibits A-3 
ad А-4 and relying upon the evidence 


i D.W. 1 he would contend that except-- 


:g for the amount due and payable 
nder Exhibits А-1 and А-2, if at all 
aey are payable, no further amounts 
re due. ' ' 


We have already referred to the fact 
zat the plea of difcharge has not been 
cessed before us. It therefore follows 
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that the plaintiff is entitled to a decree 
straightaway on the foot of the promissory’ 
notes Exhibits А-1 and A-2. ` The 
question is, whether the interest claimed 
is excessive. There was. no serious 
argument on this aspect either, before 
us. The plaintiff. would. therefore : be 
entitled to the balance of the principal 
and the interest due under Exhibits 
A-I and А-2 as.found by the trial 
Court. 


8. The next contention of the learned . 
counsel which as we said was’ a‘ feeble’ 
опе; is that there were material altera- 
tions in the promissory notes Exhibits 
A-3 апа А-4. The principle under- 
lying material alteration is well-settled. 
lt pre-supposes that there was a writing 
to which the executant of the negotiable 
instrument was a party and that writing 
was:given the go-by by a conscious, 
covert Or Overt act оп the part of the 
creditor resulting in a material alteration 
of the instrument. Establishing that а 
negotiable instrument, has been altered 
in a superfluous sense will not suffice to 
prevent the creditor from instituting an 
action on such an altered instrument. 
The debtor complaining: -of material 
alteration. should not rest content by| 
establishing that there was a -formal 
alteration which is innocuous and super- 
fluous, but he should also further establish 
that: there was a material alteration in 
the sense that what is sought to be put 
in Gourt was: not the contract between| 
the parties and was not what was. intend- 
ed between the parties at or about the 
time when it was executed. This is Һе 
underlying principle behind the concept 
of material alteration. IJ? this is so, it is 
for usto consider whether, in the instant 
case, the defendants have established 
Such. a materiel alteration. The defen. 
dants have given varied and inconsistent 
versions. In the original written: staté- 
ment filed no such plea was taken. 
But by way of an after-thought and at а 
late stage an additional written state. 
ment was filed setting. up this . plea. 
Even before the plaintiff-came to Court, 
there were notices which were exchanged 
between the parties.. Even in the said 
notices the plea af material alteration is 
not, either expressly ог, by necessary 
implication; set out. There the defen. 


1) . 


dants’ case was that the plaintiff might 
have utilised certain discharged blank 
promissory notes which were kept with. 
him without being taken a return thereof; 
and it was in this light, hé challenged 
the implementability of Exhibit А-3 and 
A-4. : TN ; 


9. In. the "witness box he trotted out 
the story that the contents of Exhibits 
A-3 and A-4 have been materially altered. 


10. We shall now take up the last con- 
tention whether. in the instant case it 
could be said that the plea of material 
alteration could be sustained. We. have 
already traced the inconsistent stand of 
the defendants et various stages. Prt. 
marily the first defendant's evidence was 
that he executed Exhibits А-3 and А-4 
in blank forms and that the instruments 
were filled up later by the plaintiff to his 
advantage. The first defendant admits 
that he has long-standing dealings with, 
the plaintiff. 1n such circumstances it 
would be difficult to believe that «ће 
plaintiff could have extracted signatures. 
on blank forms from the first defendant 
to be used at a later stage for his benefit. 
In the notice which passed between the 
parties, under Exhibit. A-9, the first 
defendant would admit liability under 
"Exhibits А-1 and A-2. "There he did not 
set up а plea of discharge even. As 
regards the promissory notes Exhibits 
A-3 and A-4, he denied execution. He 
would say that he had’ borrowed several 
thousands of rupees for his business and 


repaid all of them leaving a balance ‘of . 


Rs. 15,000 and that the discharged pro- 
missory notes have always been in the 
custody of the plaintiff and in all of them 
the' dates have not been put in. The 
lower Court examined Exhibits A-3 and 
A-4 .microscopically. In fact a magni. 


tying glass was brought by the first defen- 


dant’s counsel for examination of the 
instruments. He did not find any traces 
of the dates being scored out and a new 
date being written up thereon. The first 
defendant, besides asserting that there 
was an alteration of the date, did not 
cause the examination of an expert to 
scrutinise It. We examined the instru- 
. ments ourselves. "They are in the usual 
printed form and the blanks therein are 
also filled up in the usual manner. Cons- 


ы Lj—12 
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picuously Exhibits А-3 and А-4 do по 
differ from Exhibits А-1 and А-2. У" 
have already stated the necessary criteri: 
to invoke the principle of material altera: 
tion. Thealterations if discovered shoulc 
shake the very foundation of the instru- 
ment and it cannot be said to be one tc 
which the executant was a concurring 
or contending party. There is no such 
element in this case. The plea of mate- 
tial alteration is not whispered. in the 
notice and it was not taken up until at.a 
late stage of tne trial also. In these 
circumstances, we concur with the.trial 
Court that Exhibits А-3 and А-4 are 
validly drawn up instruments which 
have been admittedly signed by the first 
defendant and which do not suffer from 
any legal infirmity. We also agree with 


‘the trial Court on issue No. 7 that there 


were not blanks in the suit promissory 
notes and they have not been filled up 
by the plaintiff. It із по doubt true that 
оп a cursory examination of the instru- 
ments, we find, that the raté of interest 
has been added therein. But that by 
itself cannot lead to the inference that 
the -instruments have been materially 
altered, for, this induction of the rate of 
interest in a different style and’ writing 
is found in Exhibits А-1 and A-2 also, 
ln'so far as the name ofthe payee is 
concerned, it is not the ‘first defendant's 
case that the payee should not.be a 


. person other than the plaintiff. Even 


here, the first defendant cannot further 
his self-serving assertion. regarding the 
material alteration. The plaintiff, in the 
witness box, was asked about it and he 
denied it and when the first defendant 
was in the box he was questioned whether 
he would execute a promissory note 
without date, he could ofly say that he 
was not in the habit of signing such pro- 
missory notes.: All these factors taken 
together belie the defence of: the first 
defendant that the instrüments Exhibits 
A-3 and А-4 suffer from material altera- 
tion. i І 

11.. Then the next question is whether 
the plaintiff on whom the burden shifted 
after the defendants went into.the box 
has proved that he paid the consideration 
under the promissory notes. In the casé 
of proof of such раз па 0f consideration 
under negotiable instruments, the burden 
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of proof being ambulatory, shifts from 
one side to the other. The plaintiff in 
this case who examined himself as P.W. 1 
produced his accounts. Though they 
are in Sindhi language he caused a trans- 
lation of it ta be done and Exhibit A-13 
is a true translation of the entries in 
English pertaining to the transactions 
which the first defendant had with him 
on the four detes in question. "These 
are reflected in his day book Exhibit 
A-12, the entries in which are, however, 
kept in Sindhi language. Exhibit A-13 
establishes that on the four crucial dates. 
the plaintiff advanced Rs. 10,000. In 
the day book there js a reference to the 
contract to pay interest at the rate shown 
in the instrument. The day book also 
contains a credit entry for Rs. 5,000 
which was paid by the first defendant on 
30th March, 1967. It is very curious 
that the first defendant did not challenge 
these account books though he was other- 
wise vociferous in his defence. When 
once the first defendant does not even 
challenge the regularity and propriety 
of the accounts, then it is reasonable ta 
presume that the reliance placed by the 
trial Court on the account books kept bv 
the plaintiff was justified. Furcher the 
first defendant summoned from the 
Income-tax Department the returns filed 
by the plaintiff as regards his business 
income. Having summoned, he did not 
use then in the sense he did not cross- 
examine the plaintiff regarding suck 
returns. No doubt the plaintiff would 
honestly admit when he was in the box 
that the return submitted by him to the 
Income-tax Department did not сопізіп 
his debtors’ names. That would not til: 
matters in so far as the first defendant is 
concerned. Again, it is not in dispute 
that the first defendant was doing busi- 
ness in his own name as well as under the 
trading style of P. Kuppuraj and Com- 
pany. Whilst he took the precaution of 
producing his own account books, he 
would not produce the account books of 
his firm. The borrowings, as we said, 
were in the course of fifteen days. It was 
quite possible that the borrowings made 
under Exhibits A-3 and A-4 were for 
the purpose of the firm’s business anc 
they find a place jp the said accounts. 
The non-produc##0n of the firm's accounts 
by the first defendant has to be taken note 
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of in the peculiar circumstances of this 
case. It was іп that light the trial Court 
rightly observed that merely because 
Exhibits B-7 and B-9 which are the 
account books relating to the personal 
business of the first defendant did not 
contain entries regarding recejpt of 
Rs. 10,000 each under Exhibits A-3 and 
A-4, they cannot belie the plaintiff’s ver- 
sion. We therefore find that ail the four 
promissory notes are supported by con- 
sideration and the first defendant agreed 
to repay the same together with the 
agreed rate of interest. 


12. The next contention of Mr. Sivas 
mani is that the second defendant should 
be exonerated as his obligation as a 
surety was dissolved as soon as there was 
a partition in the family in 1964. For 
this purpose it is necessary to examine the 
security bond itself. Exhibit A-5 is a 
letter couched in general terms, and is 
executed by both the defendants. The 
second defendant along with the first 
to stand surety 
for the first defendant's transactions, 
whatever may be the nature of the trans- 
actions. By way of illustration, however, 
ordinary instruments under which trans- 


“actions are effected and borrowings 


made, such as promissory notes, hundies, -~ 
letters of credit, overdrafts etc.,do find a 
place in Exhibit A-5. But the principal 
bargain between the parties appears to 
be that the second defendant would be a 
surety for all the transactions of whatever 
nature which the first defendant would 
do with the plaintiff. Again it was 
made clear that the liability so under. 
taken by the second defendant along with 
the first defendant should hold good 
till both of them jointly cancel the obliga-, 
tion as above by sending registered notice 
to the plaintiff and by obtaining an 
acknowledgment thereof. у ' 


13. If the conten[s of Exhibit A-5 do 
reflect the nature of the obligation under- 
taken by the second defendant as surety, 
it is for consideration whether there could, 
be any snag in such an obligation itself 
continuing after a partition in the family 
as between the second defendant and his 
son. Under section 126 of the Indian 
Contract Act, a contract of guarantee 
is one to perform the promise, or dis- 


1) 


charge the liability, of a third person in 
case of his default. That such a contract 
has been forged between the plaintiff 
on the one hand and the defendants 
on the other isclear. The status 
of the second defendant in the 
said contract is as a surety, whilst 
that of the first defendant is that of the 
principal debtor. This guarantee which 
was reflected in Exhibit A-5 is a conti- 
nuing guarantee which extends, to a 
series of transactions. ‘This is what is 
provided for in section 120 of the Con- 
tract Act. Section 130 of the Act pro- 
vides that a continuing guarantee may 
at any time be reyoked by the surety as 
to future transactions by notice to the 
creditor. What is urged by the learned 
counsel for the appellants is that unlike 
other sections there is no parenthetical 
clause **In the absence ofany contract 
to the contrary" in section 130 of the 
Gontract. Act, and therefore, the strict 
compliance of the prescription in Exhibit 
A-5 that the continuing guarantee could 
be revoked only by а written notice "with 
acknowledgment due to the creditor fs 
not strictly enforceable and such notice 
could be given as provided for in section 
- 130 orally also to the creditor. No pres- 
cription of any enactment could be 
interpreted on the basis of the text of 
‘another section in it unless the Courts 
are compelled to do so by reason of 
‘certain peculiar circumstances which 
might compel them to adopt such a pro- 
cedure. But generally each section is 
independently active on its own and 
does not depend for its existence, on 
interpretation of another section. Sec- 
tion 131 no doubt provides for a contract 
tothe contrary. Such a provision therein 


is understandable because the Act said - 


that the death of the surety would operate 
as a revocation of the continuing guaran- 
"Kee unless there is a contract to the con- 
trary. But the language ín section 130 
is so simple that it is unnécessary to read 
between its lines and to invoke something 
which is nót necessary for the occasional. 
Section 130 in turn refers to a notice to 
the.creditor. It says that a continuing 
"guarantee may at any time be revoked 
by the surety as to future transactions 
by notice to the creditor. The Act 
having left the position at that it is open 
to the parties to provide as to the manner 
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in which notice to the ereditor under 
section 130 could be given. If there- 
fore the parties think of laying down a 
particular method by which such a notice 
for revocation of the guarantee under 
section 130 has to be given, then such a 
contract is a binding contract and it 
cannot be easily brushed aside on a priori 
consideration. The lower Court in thi: 
case found that the story of the firs 
defendant that the creditor was informec 
of the partition in the family in 196 
and thereby was put on notice of the fac 
that the contract of guarantee unde: 
Exhibit A-5 would be no longer in force 
remained only as a bare contentio: 
without being substantiated. No lette 
has been produced excepting the терї 
notice given by the second défendan 
under Exhibit B-2 in 1967, when for th 
first time the theoryt hat the creditor wa 
put on notice of the partition of the joir 
family was set up. The Court belo 
therefore rightly disbeljeved the con 
munication of any such intention to sna 


_the legal obligation under the contra 


of guarantee at any time prior to th 
institution of the sujt. We find that th 
second defendant as surety did not comp! 
with the specific prescription as regar 
the notice under Exhibit А-5 and tł 
story of the defendants that the credit 
was put оп notice of the partition in ‘tk 
family in 1964 and the consequenti: 
breaking in of the. contract of guarant 
is one which cannot stand scrutiny : 
all. The decision in Union of India 

Pearl Hosiery МУ, is of no relevance г 
all. In that case the Court was conside 
ing the ingredients of section 133 of t] 
Contract Áct. Section 133 says th 
any variance, made without the surety 
consent, in the terms of the contra 
between the principal debtor and t! 
creditor, discharges, the surety as 

transactions subsequent to the varianc 
In that situation, the Punjab High Cor 
said the provisions of section 133 а 


: not subject to the contract to the contra 


between the parties to the contre 
because the section itself is in unqualifi 
terms. This decision is not appos 
tor the purpose of our discussion. 


DEREN enc MERE RN I НЕН 
1, А,Б. 1961 Purj. 281, 
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14. We therefore hold that the second ' 
. CATURE AT MADRAS, 


defendant, on the date of the institutior. 
of the action continued under the con- 
tinuing guarantee to be a surety for all the 
obligations and transactions in which the 
plaintiff was involved and which he hac 
with the plaintiff. Appeal No. 520 of 
1972 is therefore dismissed with costs 
and the appellants shall pay the Court-fee 
due to Government. 


15. In A. S. No. 779 of 1970, Mr. 
Balakrishnan's conterition is that the 
lower Court ought not to have passed an 
instalment decree and permitted the 
defendants to pay the decree amount in 
monthly instalments of Rs. 500 each. 
The plaint claim was for Rs. 46,898-24 
and having.regard to the magnitude of the 
claim, the learned Subordinate Judge 
ought not to have passed the instalment 
decree. We are not here gojng into the 
question as to the circumstances under 
which the instalment decree came to be 
passed as it is unnecessary to do so. Tt is 
common ground that from the 21st о? 
September, 1970 to this date, no instal- 
ment. has been paid as directed by the 
Court below. This itself is sufficien: 
proof that the defendants are not anxious 
to’ pay even the admitted amount by 
taking advantage of the instalment decree 
made by the Court below. Having 
regard to the wilful default committec 
by the defendants in the matter of paying 
the.decree amount and obeying the 
orders of the Court, we set aside this 
part of the judgment and decree the suit 
with costsin the usual manner, —, 


16. 'Á.S. No. 779 of 1970 1з allowed with 
costs and A:S. No. 520 of 1972 is dismissed 
with costs and the appellants in A.S. 
No. 520 of 1972 will pay the Court fee 
. due to Government on the appeal memo- 
randum thereon. ' 


R.S. As. 779 of 1970 
Я & f allowed with cosis; 





ET As. 520 of 1972 ` 


dismissed with cosis. 
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IN THE HIGH COURT OF JUDI- 


Present :—$, Mohan, 7. 


Sri Velur Vaithinathaswami Devas- 
thanam, Vaithiswarankoil by its 
Sole and Hereditary Trustee Srbla Sri 
Skanmuga Desiga Gnana Sambanda 
Paramacharya Swamigal Av, 

Adheenakartha, Dharmapuram, 
Tanjore District Appellant* 


v. 


Arumugha Mudaliar and others 
Respondents. 


Giril Procedure Code (V of 1908), Order 40, 
Rule )—Receiver appointed without time-limit 


on interlocutory application in. suit—Appeals 


against, the order dismissed, because the 
application had — become infructuous—Suit 
one for declaration and injunction—Fresh appli= 
cation for appointment of receiver—Recetver 
appointed earlier can function till discharge 


Prayer Jor declaration -and injunction sufficient 
"to warrant appointment of a receiver, 


The mere dismissal of appeals ay not 
pressed against the order of appointment 
of a receiver without any time-limit,: on 
interlocutory applications in suit on the 
ground that those applications-had bee 
come infructuous could not mean that 
the order appointing the receiver was 
vacatea. Merely because for the very 
another application was 
taken out in the very same suit, it could 
not be said thas the party should be denied 
the benefit of the earlier order appointing 
the receiver, . 


Once there is a valid ofder apointing. a 
receiver, the legal effect of such appoint- 
ment must take place. Where the re- 


. ceiver was appointed without any time- 


limit, there is in law nothing to prevent 
the receiver to take charge and then dis- 
charge his duties «аз directed by the 
Court, I$ is well known that. until a 
receiver is actually discharged ‘he could 
Hiralal Pathi: v. 
Loonkaron Sethiya, (1962) 2 S.C.]. 418: 
А.Т.К. 1962 S.C. 21 applied. • 
- [ Para. 9] 





* А.А.О. Nos. 9 to 12 of 1976. 
Gth February, 1976. 


fy- V. V. DEVASTHANAM 2. ARUMUGHA MUDALIAR ( Mohan, F.) 


In the instant casé, a declaration and per- 
petual injuntion were also asked for (in 
the suit), These two reliefs were’ suffix 
ciént enough to warrant the appointment 
ofa receiver pending disposal of the suit 
if circumstances warrant so or if it was 
just and convenient within the meaning 
of Order 40, rule, Givil Procedure 
[Para, 10.] 


Code, 
‘Cases referred to:— 


‚ Ragimar Periya Pallivasal through its Truse 
tees М. Mir Hamidulla Hussaini v. К AS. 
Arumugham, (1975) 88 L.W. 584: (1975) 2 


M.L.J. 454: AR. 1976 Маа. 45; 
Kultacht ond others v. Muhammed Sulin 
Rowther, (1975) T.L.N.J. 451; CV. 


Subbaiyya v. Р. Апјаууа, (1974) 1 M L.J. 58; 
-Hiralal Patni ү. Loonkaran Sethiya, (1962) 
2 5.0.7. 418: (1962) 1 SCR. 868: 
A.I.R. 1962 S.C. 21 ; Muthu Vira Reddi v 
Mayandi, 57 M.L.J. 668: 30 L.W. 713: 
LL.R. 52 Mad. 967:120 LC. 563; 
A.L.R. 1930 Mad, 67 : State of Madras v. 


Kasiuri Ammal, (1974) 1 M.L.J. ‚139, 


ы 


$. Gopalan, for Appellant, 


K,V. Sankaran, К, Yamunan and Soundara - 


Pandian, for Respondents, 
The Court made the following 


OrpdER,—These civil miscellaneous ape 
peals are directed against the interlocu- 
tory orders passed under a common judg» 
. ment by the learned Subordinate Judge, 
: Mayuramion the 3rd December, 1975 
wherein he rejected the interlocutory ap-= 
` plications of the applicant to pass ari order 
injunction and also to 
appoint a receiver pending disposal of the 
suit to take charge of the crops and the 
: suitlandsin this and fvture faslis, harvest 
the same through the respective defen-- 
the 
plaintiff's share ‘of the lease paddy and 


of temporary 


realise and secure 


dants, and 


- deliver the same to the plaintiff, 


Д. In order to appreciate the point in- 
. volved in these civil miscellaneovs appeals 


itis necessary to state а few facts. The 


- appellant is a public trust and the res. ` 


‚ pondents are cv]tivating tenants under the 
appellant-trust, By an order dated 19th 
January, 1974 in I.A. Nos, 58 and 61 of 
1974 in -O.S. Nos, 9 and 10 of 1974 an 
* interim receiver was appointed and that 
was appealed against to this 


Civil Miscllaneous Appeals Nor, 76 
77 of 1974 and pending those appeal: 
terim injunction was obtained as a re 
of which the crops were cut and саг 
away by the appellants therein nan 
thetenants, Thereupon the main app 
came ur for final disposal before ? 
Ramaswami, J., on 22nd March, 1f 
It was reported that the appeals w 
not pressed and therefore they were . 
missed, This necessitated the appell 
hefore me to prefer I.A. No, 30 of 1 
in O.S, No, 9 of 1974 and IA, No, 3: 
1975 іп O.S. No, 10 of 1974 for sim: 
reliefs ‘during the pendency of the sv 
By an order dated 22nd January, 19 
the learned Subordinate Judge 
Mayuram appointed a receiver. 
‘against that civil miscellaneous appt 
:Nos. 102 and 148 of 1975 were preter. 
and the same strategy was adopted by 
tenants, in that having obtained inte 
orders and armed with them, the cr 
were cut and carried away and theref 
ultimately the matter came up Теѓ 
Gokulakrishnan, J., on 7th July, 19 
The learned Judge has observed as follor 


“Та view oi the fact that the interlox 
tory applications have themsel 
become infructuous and since it is op 
to the respondent to take out separ: 
applications for the purpose of appoi 
ing a receiver for the crops that ha 
to be raised in the suit lands both t 
civil miscellaneous appeals are dism 
sed, No costs, ?? 


Thereupon two other suits were filed th 
is O.S. Nos, 91 and 92 of 1975, 'Thvs 
all the 4 suits namely O.S, No, 9 of 197 
O.S. No, 10 of 1974, O.S. No. 91 of 19 
andO.S. No, 92 of 1975 interlocutory app 
cations were taken out for the respecti 
reliefs aforementioned, 'The learned Su 
ordinate Judge held in a lengthy ord 
that the petitioneris not entitled to t) 
reliefs prayed for, The main basis « 
which he denied the reliefs as it appea 
by a reading of the order, is the judgme: 
rendered by a Division Bench of th 
Courtin Kazimar Periya Pallivasal throught 
Trustee М. Mir Наташа Hussaini v, К. 
S. Arumugham', | 


3. Under these ` circumstances, in tł 
appeals before me Mr. Gopal, learne 


1, (1975) 88 LW. 9h (1975) 2 M.L. 


Court in 454 : A.LR. 1976 Mad. 45, 


M 


‘ounsel for the appellant, raised the follo- 
ving points, First of all he urges that this 
s a case in which the trustis being driven 
rompillar to postand everytime by adop- 
ing some ingenious method or other, the 
enants have been able to achieve their 
:nds without measuring the due share that 
he appellant-trust is entitled to, There 
ore, according to him this is a fit case 
n which the Covrtshou!d lend its help- 
ng hand to a trust which for none of its 
ault is being deprived of its legitimate 
‘ights, . Secondly he submits. that by the 
order of Gokulakrishnan, J., dated 7th 
July, 1975 it woule not mean that the re- 
ceiver appointed earlier in І.А, Nos. 30 
and 33 of 1975 in O.S, Nos 9 and 10 of 
1974, respectively, was in any way dis- 
sharged and it is not open to the respon- 
lents to contend that the civil miscella- 
1eous appeals themselves were dismissed, 
herefore, the order appointing receiver 
would stana vacated; Lf that be so, there 
is:no need to ask for the very same relief. 
However, to put the matter beyond con- 
iroversy, the present interlocutory ar pli- 
cations under which these civil miscel- 
laneovs appeals arise were taken out with 
in added prayer for injunction. In fact 
to avoid any technical] plea being put 
against the appellant the later two suits 
came to be filed for declaration and also 
or perpetualinjunction, Viewed in this 
ight the Court below was not justified in 
:efusing the reliefsin the first of the two 
applications namely І.А, Nos. 655 and 
657 of 1975 and І.А. Nos, 656 and 658 
of 1975 in O.S, Nos. 9 and 10 of 1975 
cespectively, 


4. The Court below grievously erred in 
applying the ratio laid down in Kazimar 
Periya Pallivasal through its Trustees M, Mir 
amidulla Hussaini v. KAS, Arumugham?, 
Kt is not correct to held that till the patta 
is granted there is no legally enforceable 
tight and that decision cannot have any 
application to the facts of the present case. 
Kn fact the later rulingsin Kuttachi and others 
v, Muhammed Sultan Routher?, and in 
€. V. Subbaiyyav. P, Anjayya? will squarely 
govern the facts of this case, This apart 
«һе decision in Kazimar Periya Pallivasal 





1. (1975) 2 M.L.]. 454: 88 L.W. 584: А.Т.К. 
1976 Mad. 45. 

2. (1975) T.L.N. J. 451. 

$, (1974) 1 M.L;..58. 


THE MADRAS LAW JOURNAL REPORTI 


[1977 


through its Trustee М. Mir Hamidulla 
Hussaini v, К.А.8, Arumugam? dealt with 
а case wherein the suit was merely for 
appointment of receiver; a but in the 
instant case the relief of a declaration and 
injunction had also been prayed for and 
only by way of interim relief to safeguard 
the rights of the parties the appointment 
of receiver was asked for, Kazimar 
Periya Pallivasal through its Trustee M. Mir 
Hamidulla Hussaini у. K.A.S. Arumugham 
is a case which deals with the provisions 
relating to Tamil Nadu Act XXX of 1963 
wherein there is no distinction between 
private and ryoti lands whereas the 
instantcase relates to inam falling within 
the purview of Tamil Nadu Act XXVI of 
1965 and that Act maintains the distinc- 
tion between private and ryoti lands. In 
the instant case Exhibit A-33 / Judgment 
of the Subordinate Court, Mayuram) will 
clearly disclose that these lands .were 
declared to be private lands long ago. 


5. Having regard to the declaration it 
was incorrect on the part of the lower 
Court to lightly brush aside the same on 
the ground that some of the tenants were 
not parties to those proceedings and the 
principle of res judicata wil] not apply. 
According to the learned counsel under 
section 68 (2) of the Tamil Nadu Act 
XXVI of 1963 it would constitute res 
judicata, 


6, Even assuming that they are inam 
lands, this is a case under which the provi- 
sions of Tamil Nadu Public Trust Act 
(LVII of 1961) would apply which 
is a self contained Act, Section 2 (13) of 
that Act does not include inam Jands on 
which full assessment of revenue has been 
levied under Madras Inam Assessment 
Act 1956 (Tamil Nadu Act XL of 1956) 
Exhibits A-29, 34 and 35 to 42 were exhi- 
bited in the Court below to show that the 
apellant trust was subject to full assess- 
ment, and the Court below erred in reject- 
ing the same since they happened to be 
after the passing ofthe Tamil Nadu Act 
XXVI of 1963, If section 2 (13) of Tamil 
Nadu Act LVII of 196] applies it will be 
well open to the appellant to seek ens 
forcement of the benefit of section 27 by 
means of a separate suit and there is no 





1. (1975) 88 L.W. 584 : (1975) 2 M.L.Jé 
454 : АЛ.Б. 1976 Mad. 45. 


Í 


ц 


Machinery provided for the same in that 
Act. In support of these submissions the 
learned counsel also places before me 
the decision in civil Miscellaneous Appeal 
No. 259 of 1970 which was confirmed in 
ТУЗШ Patent Appeal Nos. 59 anc 60 of 
1970. 


3. Mr. К.У. Sankaran, learned counsel for 
the respondents, in meeting the submis- 
sions of the learned counsel for the appel- 
lant would urge that the decision inKazi- 
mar Periya Palli vasad ihrough its Trustee М, 
Mir Hamidulla Hussaini v. KAS, Arumue 
gham! will squarely govern this case, and 
there is no escape from it for the appellant. 
That is the only case in which the very 
- question involved in this appeal came up 
for decision and the Division Bench in 
very.categoric terms has held that dvring 
: the interregnum namely, from the date 
of notification up to actual issue of patta, 
the rights of the parties are inchoate, in 
other words no enforceable legal right is 
-available, Ifthe object of the legislation 
to give effect to Tamil Nadu Act XXVII 
of 1971 was to prevent dispossession, the 
sanie principle notwithstanding that the 
present suit properties are situated in 
inam covered by the Tamil Nadu Act 
XXVI of 1963 would apply. Therefore, 
‚ол that score no exception could be taken 
to the judgment of the Court below. As 
regards the order of Gokulakrishnan, J., 
inasmuch as the civil miscellaneous гр» 
peals themselves were dismissed it should 
be deemed that the order appointing res 
ceiver also was set aside. Even otherwise 
the subject-matter is not what interpreta- 
tion is to be given to the order of Gokula- 
krishnan, J., but the subsequent orders 
passed by the learned Subordinate Judge 
in rejecting the prayer of the appellant for 
injunction and for the appointment of 
the interim receiver and therefore the 
‘order of Gokulakrishnan, J., does not 
concern the present case at all. 


8. By the conferment of patta vnder 
Tamil Nadu Act XXVI of 1963 new 
rights are created and therefore the deci- 
sions relied on by the learned counsel 
which related to the Tamil Nadu Act 
XXVI of 1948 cannot be of any assis- 
tance to him. On the question relating 
to the application of the Public Trust 





‚1. (1975) 2M.L.J.454 :88 L.W. 584. 


V. V, DEVASTHANAM 7. ARUMUGHA MUDALIAR (Mohan, J} — 9: 


* 


Act there are two sections which woul 
prevent the appellant from getting relie) 
at the hands of the civil Court. Sectio 
58 bars the jurisdiction of the civil Cour 
in matters for which reliefs are provide: 
underthe Act, Section 27 (4) enables th 
authorised officer.to grant the very relic 
asked for by the appellant. Therefor 
by the exclusion of inam assuming thi 
the inam of this character has bee 
excluded from the purview of 'Tam: 
Nadu Act LXVII of 1961 before a civ: 
Court all these reliefs cannot be тай 
tained, 


9. I will now take up for consideratio 
the merits of the respective submission: 
The order of Gokulakrishnan, J., : 
extracted above no doubt says that th 
civil miscellaneous appeals are dismisset 
But one fact which has to be borne i 
mind is, that those were appeals prefe 
red by the tenants against the orde 
appointing the receiver. By merely di 
missing those appeals, by no stretch » 
imagination it could be contended th: 
it was intended by the learned Judge 1 
vacate the order appointing the receive 


. If the matter had stood there, I woul 


have straightway agreed with the learnc 
counsel for the appellant, but unfort 
nately for him he preferred in the уе: 
same suits, that is O,S.Nos, 9 and 10 

1974, I.A. Nos. 655 and 658 for simil; 
reliefs together with the relief of interi 


injunction, Therefore, Mr, Sankaran, 


right in so far as he says that in the 
civil, miscellaneous appeals the Court 
not concerned with the interpretation 
be placed on the order of Gokulakris 
nan, J. Nevertheless what I wish 

point Out is, that merely because for t) 


-very same relief another applicati 


was taken out, could it be said that t) 
appellant should be denied the bene 
of the earlier order appointing tl 
receiver, In my view it cannot be don 
May bethe parties were not well advise 
kut once there is a valid order арроіг 
ing a receiver, the legal effect of su 
appointment must take place, and t! 
isacase as noted above where the receiv 
was appointed without any time-lim 
To such a case the ruling in Hira 
Patni v. Loonkaran Sethiza1, would app 
TER N 


1. (1962) 2 5.8.7.418 : (1962) 1 S.C.R. 8 
A.1.R. 1962 S.C. 21. : ` 


6 p? 


nd in law therefore there is nothing to 
event the receiver to take charge and 
hen discharge his duties as directed by 
he Court, Itis well known that until a 
eceiver is actually discharged he could 
ontinue to function, Tt has been so laid 
lown in. Muthu Vira Reddi v. Mayandi*. 
n sc far as there is no order discharging 
he receiver appointed in I,A.Nos, 30 
nd 330£1975, there is absolutely no legal 


lisability for him to function, Itis rather . 


infortunate that this aspect Of the mattér 


ias been completely lost sight of by the ' 


earned Subordinate Judge. ‘The 
eason why I say this is, excepting in the 
iarTative portion nowhere do I find any 
liscussion relating to the prior orders 
ncluding that. of Gokulakrishnan, `J., 
ibove - referred to. ` i 


‘9, Assuming that the order of Gokulae 
‘tishnan J., could be interpreted to mean 
he discharge of the receiver appointed in 
he above interlocutory application, I 
vill proceed to examine the correctness of 
he order under appeal. 'The learned 
sub-Judge has mainly relied on the deci- 
ion in Kazimar Periya Pallivasal through 
is Trustee М. Mir Hamidulla Hussaini v. 


1.4.8, Arumugam?, . Mr. К.У. Sankaran - 
airly concedes that the consequence of. 


he decision may be far-reaching. How- 
ver, he would:add that if it is the law, 


tting singly, I am- bound by.the deci- ., 


on of the Division Bench. No exception 


vuld be -taken to this submission of Mr. - 
ankaran since as a single Judge І am - 


ound by the decision of the Division 


ench. But there are very many distingui- : 
catureswhich enablemeto hold that - 


hingf met 
hat decision has no application for the 
acts of the present case. The Division 
ench in thatcase wasno doubt confron- 
ad with a similar situation wherein the 
nly relief was for the appointment of a 
aceiver who could be directed by the 
Yourt to harvest and pay half of the 
roduce to the plaintiffs as also the usual 
ash rent towards the use «f the cocoanut 
эрез. Itis this point which is strongly 
rged by Mr, K.V. Sankaran. That 
ase first of all dealt with the provisions 
Tamil Nadu Act XXX of 1963 toge- 
her with the Amendment Act XXIX of 
8 slt cR MID DE 


1, (1929) 57 M.L.grt6s 
LR. 52 Mad. 937 : 120 LQ. 563 


930 Mad. 67. 
2. (1975) 2 NLL.J. 454. +88 І.М, 584; 


: 30 M.L.W. 713: 
> ALR. 
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1971. The ебесі of this amendment in 
the words of the Division Bench is as 
follows: 


“The Government shall not dispossess 
any person whois personally cvltivat- 
inp any land ina minor inam until 
the Assistant Settlement Officer and 
Tribunal and the other appellate Tri- 
bunal for appeal if any decided that 
such person is not actually entitled toa 
ryotwari patta in respect of that land 
under the provisions ofthe Act, Thisis 
the basic provision in Act XXX.0f1963 
which positively makes out that on and 


. after thenotified date, quondam rights of 


the inamdars wellas the rights of the 
person in possession of the lands whe- 
ther as a kudiwaramdar or otherwise 
‘got postponed and suspended: ав if 
by an automatic operation of the notifi- 
cation under which the Act is notified. 
' During the interregnum or period of 
suspension as we characterise it, it is 
‘difficult for either an inamdar or any 
person in. occupation to assume and 
‘vest in him any right known to law. 
The civil Covrt cannot adjudicate or 
` determine whether one or the other. is 
entitled to а patta. Such .an investi- 
gation is. admittedly pending. . Until 
that .stage is reached and the deter- 
_mination made by the statutory Tri- 
~ bunals; . neither the plaintiffs nor the 
defendants. could come to a civil Court 
and seek for relief which on the date 
: of such asking is in the nature of an 
expectancy or a Dare spes successionis,” 


No doubt corresponding to Tamil Nadu 
Amendment Act XXIX of 1971 similar 
provisions existed under Tamil Nadu 
Act XXVI of 1963 also, but that is not 
all. As rightly contended by Mr.'Gopa- 
lan, the Tamil Nadu Act XXX of 1963 
does not maintain any distinction between 
private any ryoti lands, while such a 
clear distinction is mainteined under 


‚ Таш] Nadu Act XXVl of 1963... The 


reason why 1 mention this aspect is that 


.the Division Bench in paragraph 3 of its 


judgment made a note of it and held that 
the defendants through the 15th defendant 
claimed that the plaintiffs аге not iru- 
waramdars; but on the other hand, they 
are entitled to kudiwaram right in the 
lands and they are in lawful possession 
of the ‘suit properties in exercise of their 
right as ` kudiwaramdars and that the 


1] MAYAVA-KOUNDAR 9, SUBBARAYA KOUNDAR 


still left in the charred stock that burst 
out of 150 bales, we cannot say that in 
coming to that conclusion, on-an appre- 
ciation of the .evidence, the learned 


Judge went wrong. We also fee] that,- 


having regard to the. sequence of the 
fires, the probability was that the cause 
for the fire on the 29th was traceable 
to the sparks that might have still been 
smouldering in the 150 burnt bales of 
«cotton. "m 


5. The inference, therefore, is irresis- 
tible that all-that could possibly have 
béen done had not been’ done and what. 
was done to quench the fire was cursory 
land superficial which . means that the 
Railway was negligent. and did not act, 
in the circumstances, in its capacity. 
jas a bailee, as a prudent man would 
have done when the cotton bales caught 
Mire ‘which was quenched. It is but 
necessary that every bit of the charred 
cotton is separated, the fire between 
{put out and quenched. ' That was not 
ldone. All that seems to have happened 
is to pour water and when smoké was 
no longer seen to leave the scene with 
the smouldering fire still simmering 
linside the bowels of the charred stock 
of cotton bales on the .27th, and 
. {the fire continued to' erupt on the 
{28th and thus spread over evidently 
{то the stock-of 300 bales on the 29th 
ias well. We agree with the finding of 
jthe learned Judge and hold- that the 
iRailway was negligent and it was on 
Jaccount of it damagés to the suit cotton 
Þales occurred. í D. uH 











6. So far as the quantum of damages 
is concerned, we think that it is not 
excessive. The appeals re, therefore 
dismissed. with costs of the- first respon- 
dent payable.by the appellant. ` 


0.8.4." Nos. 64 of 1971 and 5 of 1972. 


"Ihese appeals relate to disallowance of 
interest оп the damages allowed for the 
period prior to’ the suit. lt is well- 
settled that nó interest can. be. allowed 
iin such circumstances in the absence, of 
а contract to the contrary and thére 
"was no contract in this case. The result 
is, these,appeals are dismissed but with 
no costs.’ à M. МЕ 
R.S. ———— Appeals dismissed. 
мт у—15 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. _ 
PREsENT:—M. М. Ismail, 7. 
Mayava Koundar and others 
Appellants 


v. 
others 
«., Respondents 


Adverse” possestion—Suit- by co-owner fo 
partition —Plea of adverse possession b 
defendant—Hostile .title must be set up b 
co-owner in possession—Otherwise possessio: 
not adverse. - 


Subbaraya Koundar ard 


To enable a co-owner to acquire titl 
to the entirety of the common propert 
to the exclusion of the other co-owner 
by prescription, the co-owner in posses 
sion must assert hostile title to th 
knowledge of the co-owners. out o 
possession. In the absence of suc) 
assertion of hostile title to the knowledg: 
of the co-owners out of possession, ther 
cannot be any acquisition of title b 
prescription by the co-owner in posses 
sion. [Para 7. 


Cases referred to :— 


P. Lakshmi Reddy v. 1. Lakshmi Reddy 
1957 $.С.]. 248 : 1957 S.G.R. 195 
(1957) 1 An-W.R. (S.C.) 46 : (1957) 
M.L.J. (S.G.) 46: A.LR. 1957 S.C 
314 ; Godancri Lakshminarasamma v 
Godavari Rama. Brahmam and others, (1950 
] M.L.J. 350 : LL.R. (1950) Mad 
1084 : 63 L.W. 258: А.Т.К. 1950 Mad 
680 ; Velliyettummel Soopi and- others v 
Nadukandy Moosá and others, A.1.R. 196: 
Ker.222. * .- ` 


Appeal against the decree of the Cour 
of the Subordinate Judge,’ Cuddalor. 
in Appeal Suit No. 335 of 1969 prefer 
red against the decree of the Court o 
the District Munsif, — Vilupuram b 
Original Suit No. 135 of 1968. 


P. Sivaramakcishnaiak and M.N: Sundarg 
rajan, for Appellants. 
Е. Raman, for Respondents. 
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The Court delivered the following ` 


JubGMENT.—Defendants 1, 3 and 4 in 
O.S. No. 135. of 1968 on the file of the 
Gourt of the District Munsif of Villu- 
puram who succeeded before the trial 
Jourt but lost before the first appellate 
Gourt are the appellants herein. They 
те the legal representatives of one 
Duraisami Kounder while the ‘plaintiffs 
те the. legal representatives of Ranga- 
‘ami Kounder. Rangasami  Kounder 
ind Duraisami Kounder were brothers, 
Ouraisami Kounder being the elder. 
They had a sister by name Sowbagi- 
ашта]. The’ -suit property. was pur- 
:hased in her name under Ex. B-5 dated 
27th September, 1937. lt has been: 
ound and it is not disputed that 
Sowbagiammal died on 30th July, 1946 
eaving no issue, having become a widow 
it a young age. Equally, there is no 
sontroversy that.on the death of 


Sowbagiammal leaving no ‘issue, the. 


two brothers Rangasamy Kounder and 
Juraisami Kounder would be her heirs 
"titled to get the property in. equal 
nojeties. When the plaintiffs insti- 
uted the suit for partition and separate 
»ossession of their half share in the suit 
»roperty, various defences were raised 
›у the appellants herein which included 
he defence that they had acquired title 
0 the entire property by adverse posses- 
ion and ouster.. Certain other defences 
were raised before the Courts below, 
1amely, that the suit property itself was 
;urchased by Duraisami Kounder benami 
a the name of Sowbagiommal and 
he property. belonged .to Duraisami 
&ounder and, therefore, there was no 
question of Rangasami Kounder succeed- 
ag to the said property. But the same 
^as found against and was not persiste 

2 before me. a 


*. The trial Court accepted the plea of 
he appellants that they had acquired title 
о the entirety-of the property by adverse 
vossessjon and dismissed the, suit insti- 
uted by the respondents -herein. On 
ppeai preferred by the respondents, 
he learned II Additional Subordinate 
udge held that the appellants had not 
aade out their claim that they had 
cquired title to the gntire suit property 
yy adverse possession and, therefore, 


THE MADRAS LAW) JOURNAL REPORTS. 


(1977 


decreed the suit for partition instituted 
by the respondents .herein. lt is as 
against this Judgment and decree that 
the present second appeal has ` been 
filed. : ne "i 


3. I may mention immediately that 
the only point that was urged before 
me is in relation to the finding of the 
learned Subordinate Judge that the 
appellants had not established ouster 
and, therefore, I am considering only 
that point in the present second appeal. 
It has been well-settled as to what would 
constitute Ouster as, between co-sharers. 


4. The Supreme Court has pointed 
out in P. Lakshmi Reddy v. L.- Lakshmi 
Reddy! : ] 


“The possession required. must - be 
adequate in continuity, in publicity 
and in exten: to show that it -is posses. 
. sion adverse to the competitor- But 
it is well-settled that in order to estap. 
. lish adverse possession of one co-hejr 
as against another it is not enough to 
*show that one out of them is-in sole 
possession and enjoyment of the profits 
- of the properties. Ouster of the non- 
‚ possessing co-heir by the co-heir in 
possession who claims ‘his possession 
- to be adverse, should Бе made out. 
The possession of one cosheir is consi- 
dered, in law, as possession of all the 
co-heirs. When one co-heir is found ` 
‘to be in possession of all the properties 
it is presumed to be on the basis of 
joint title. The co-heir in possession 
cannot render his possession adverse 
to. the other co-heir not in possession, 
merely by any secret hostile animus 
on his part in derogation of the other 
-~ co-heir's title. It is a settled rule of 
law that as between’ cosheirs there 
mus: be évidence of open assertion of 
hostile title coupled with exclusive 
possession and enjoyment by one of 
them to the knowledge of the other so 
` as to constitute oster. The burden 
of making out ouster is on the person 
claiming to displace the lawful title 
of a có-heir by his adverse possession”. 





1. 1957 S.0.].248: 1957 S.C.R. 195 :(1957) 
1 An.W.R. (S.C.) 46: (1957) 1 M.L.]. (S.Q.) 46: 
A.LR. 1957 S.C. 314. | 
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5. This Court in Godavari Lakshmi- . given.him.a share, ther, the animus 
narasamma у. Godavari Rama Brakmam is positive in the sense that it is indi- 
and others*, observed: Do : cative of an animus to exclude... . "*. 


‘Possession is never considered 1. Thus, it will be seen that the basic 
adverse if it can be referred to a law- principle involved in those decisions i 
ful title. "Mere non-participation in drawn from the fundamental position 
the profits of the property by опе that.a co-owner js entitlec to remain in 
co-owner and exclusive possession by possession of the entirety of the property 
the other will not be sufficient to and such possession will not be consi 
constitute adverse possession by the dered to be'adverse to the other co 
latter. To constitute ouster by the Owners not in possession. Therefore, 
co-owner, there must be an open and in order to enable one co-owner tc 
unequivocal denial of the title of the acquire title to the entirety of the 
other coparcener to the knowledge property to tke exclusion of the othe» 
of the latter. Uninterrupted sole co-owners by prescription, the co-owner 
Occupation of common property with- in possession must assert hostile title tc 
out more must be referred to the the knowledge of the co-owners out О) 
lawful title possessed by the joint possession. In the absence of assertion 
holder to use the joint estate and of hostile title to the kncwledge of the 
cannot be regarded as an assertion of C0-Owners out of possession, there canno» 
right to hold it as separate... .? . ‘be any acquisition of title by prescrip 

. з ` . tion by the co-owner in possession. 

6. The Kerala ‘High Court in- Velli- Therefore, the question. that has.to be 

Jettummel Soopi and others v. Nadukandy considered in the present case is whethe 

Moosa and others, observed: - . all the facts found by the Courts below 

can lead to the inference that there ha: 

been assertion of hostile title ox the par 

of Duraisami Kounder or Һіѕ :50п5 t 

the knowledge of Rahgasami Kounde 

or his sons in respect of the entirety О 

the property. I am clearly of. th 

opinion that there js no such fact estab 
lished in this case from which such assez 
tion of-hostile title саг be inferred 

Admittedly, | Duraisami Kounder hac 

not dealt with the suit property ‘eithe 

by mortgaging it or by selling the whol 

of it or part of it to:the knowledge o 

Rangasami Kounder or his sons. As: 

matter of fact, no evidence whatever ha 

been, placed before the Courts belov 
to show that. Duraisami Kounder ha 
dealt with the property in this manner 

All that has been established in thi 

sion merely because the ‘latter did not case is: (1) that Duraisami , Kounde 

ask for it, then, such animus may be .alone had bcen E. the land ii 

only a negative ‘animus. Oni’ the Question ever юс з when Sowbagi 

other hand, if the evidence shows that ‘ammal died and һе. d ы; 

even after the co-owner out of posses. ‘the income Without sharing the same 

sion demanded his share, the. co- -with Rangasami Kounder and А 

owner in possession would: not have .children ; (2) that he alone ha 

| .been paying the kist in respect of the 

- - suit property ever since the death o 
1. (1950) 1 M.L.J. 350:L..R.(1950) Mad, -Sowbagiammal; and (3) that there wa: 

1084:63 L.W.258: A.I.R: 1950 Mad. 680. ^ + а suit by the legal representatives О: 
2. A.I.R.1969 Ker. 222. Rangasami Kound gainst Duraisam 


e... Wher one co-owner takes posseg- 
sion and continues іп possession for a 
, long time enjoying the income of the 
property without sharing it with the 
other co-owners, it js a strong cir- 
cumstance indicative of, or from which 
an inference can be drawn, that there 
was ouster of the co-owners not in 
possession; and if other circumstances 
also exist $n support of this, Courts 
will be justified in inferring ouster 
or exclusion. Ouster is a positive 
matter, and. the, hostile. animus 
necessary tO constitute ouster must 
also be a positive ` matter. It is. a 
matter involving action; it cannot be 
mere inaction. If thé co-owner in 
possession did hot give a share óf the 
income to the'co-owner out of posses- 
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Kounder, namely, ^O. S.. No. 99 of 
1964 on the file of the District Munsif’s 
Court, Villupuram, dealing with the 
partition of the other properties belong- 
ing to the brothers and, in that suit; 
there was no ‘claim with-regard to the 
suit property. Apart from: these three 
facts, no other fact has been foünd which 
will be -indicative of any adverse claim 
that Duraisami Kounder put forward 
in respect of the suit property. m 


B. As far as the first two are concerned; 
it is the normal act of any со-омтег іп 
possession of the property belonging: to 
the other co-owners. "The. only: infe- 
vence that can be drawn from the two 
facts is that Duraisami Kounder -was in 
possession of the property and he was 
not. giving any share of income. from 
the properties to Rangasami Kounder 
or his sons. There is no' evidence to 
show that this denial-of sharing of the 
income with Rangasami Kounder and 
his sons was made even after Rangasami 
Kounder claimed a share in the income. 
In view of this, these two facts alone 
cannot constitute àn assertion of hostile 
title to the knowledge of Rangdsami 
Kounder and his sons. As. far as the 
third is concerned, it is admitted that the 
suit dealt with some other property and it 
has nothing whatever to do with the estate 
of Sowbagiammal and the inheritance.to 
that estate. Therefore, the non-jnclusion 
of the suit property in that suit is not.of 
Significance whatever. yx 


9. .Lastly, it was urged before ‘me that 
the. above facts have to be appreciated 


against the background of the position . 


that the relationship between Rangasami 
"Kounder and Duraisami Kounder was 
strained and if'so, from these facts, an 
inference of assertion of hostile title 
should-be drawn. * I am unáble to accept 
this argument either for the simple reason 
that there is no satisfactory and uniform 
evidence to show that the relationship 
between the two was strained. As a 
matter of fact, one of the. witnesses examin- 
ед on behalf of the appellants themselves, 
namely, D.W. 1 stated that there existed 
cordial relationship between the two 
brothers. "Therefore, this point urged on 
behalf of the: appellants also-fails.: In 
these circumstandfS, I cannot say that 
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the conclusion of the learned Subordinate. 
Judge that the appellants had not made 
out their case that they had acquired 
title to the entire property by ouster, is 
erroneous in law. Howéver, that does 
not dispose of the matter finally. 'The 
plaintifis prayed for mesne profits also 
when they claimed a share in the proper- 
ties. But since the trial Court dismissed 
the suit, it did not provide for the deter- 
mination of the- mesne profits, while the 
first appellate Gourt, though reversed 
the decision of the trial Court and passed 
a preliminary decree for partition also 
did not provide for mesne profits. Conse- 
quently, the-only direction I have to give 
in this-judgment while dismissing the 
second: appeal is that the question of 
mesne profits really accounting, will be 
considered in separate proceedings under 
Order 20; rule 18 of. tlie First Schedule 
to the Code of Civil Procedure. 


10.: Subject to the above observations, 
the second appeal fails and is dismissed. 
No costs. No leave. ` Н 


S.J. `- Appeal dismissed. 





IN THE HIGH COURT OF JUDI: 
CATURE AT MADRAS. 

(Special Original Jurisdiction.) © - 
PRESENT :—G. Ramanujam, 3. 
K. Ramamurthy | Petitioner 
"The Corfioration of ‘Madras by its 
Commissioner, Ripon Buildings, 
Madras-3 and another :. Respondents. ` 
Madras Сір. Municipal Corporation |. Act 
(IV of 1919), sections 86, 93 (2) and 349— 
Petitioner -upper division clerk— Appointment 
Committee evolving formula for promotion of 


-upper division clerks as section officers—Formula 


not placed before the Council nor approved Бу’ 
tt—Appointment made on the basis of the 
Sormula—Validity—Corporation Code, Para. 
1021—-Effect. ` R ` ә 
Undéz section 86 (1) (ii) of the Madras 
City Municipal Corporation Act, 1919, 
the classification, methods of recruitment, . 
conditions of service, pay and allowances 
* W.P. No. 2273 of 1975, 

29th June, 1976. 


4] 


and discipline and conduct of- the- em- 
ployees included in Class (iii) and Glass 
-(iv) are to be regulated by bye-laws made 
by the Council-under section 349.. Sec- 
tion 93 provides for the constitution of an 
Appointment Committee. But the Ap- 
pointment Committee has not been given 
the power-to frame by-laws or regulations 
regarding the principles for recruitment 
or for promotion. The principles have 
to be laid down by the Council under 
“section 349 while the Appointment Com- 
mittee makes selection on the basis of 
those principles and sends- proposals to 
„the Commissioner who is the appointing 
authority. A formula had been evolved 
by the Appointment Committee in the 
matter of promotion of upper division 
clerks as Section Managers by which the 
ratio between- non-graduate upper divi- 
Sion clerks and graduate upper division 
clerks was to be 4:1. The formula was 
at no time placed before the Council for 
approval. Hence the ratio fixed: by the 
Appointment Committee, did not have 
any sanction or approval of the Council 
-as required under section 86 of the Act. 


The said formula has no legal basis. 
‹ [Ратаз.` 4 @ 5.] 


In view, however, of the provision in 
Para. 1021 of the Madras Gorporation 
Gode laying down that the post of Section 
Manager is a selection post irrespective 
Of seniority of service as upper division 
clerk, the ‘petitioner, a ncn-graduete 
clerk and the 2nd respondent, a graduate 
clerk who were appointed es Section 
Managers under the impugned ratio were 
directed to work out their rights, if any, 
before the Corporation Commissioner. 

` [Para. 8.] 


Petition under Article 226 of the Consti 
tution of India praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High. Court 
will be pleased to issue a writ of certiorari 
calling for the records in G.D.C. No. 
А-2[7211175 оп the file of the Ist res- 
-pondent herein and quash its Mems. 
dated 6th February, 1975 in so.far as. it 
relates to the promotion of D: Lakshmi, 
the 2nd"Respondentherein as Accountant, 
Water Works Department, Corporation 
of Madras. . | P 


RAMAMURTHY V. CORPORATION OF MADRAS ( Ramanujam, 7.) 


- T: Chengalvarayan, for Petitioner. 
B. Ram Mohan, {ст 1st Respondent. 
N. $..Sivam, for-2nd Respondent. 
“The Court delivered the following 


_JUDGMENT.—The. petitioner herein v 
recruited as Lower Division Clerk by i 
Corporation af Madras, the first resp 
dent herein: Subsequently, he was p: 
-moted as-an Upper Division Clerk 

. 25th February, 1949 in the scale of p 
Rs. 250—10—300—15—-450. In the ye 
- 1964, the Corporation of Madras, p: 
pared and published an establishment | 
as on Ist April; 1964. In that list, t 
petitioner has been shown as No. V 
The petitioner claims thet he having ү 
-in more thar 10 years of service as 

Upper Division Clerk, is eligible : 
promotion as Section Manager. | 


2., lt appears that the Appdintme 
' Committee of the Corporation of Madi 
constituted under section 93 (2) of t 
` Madras City Municipal Corporation A 
1919 laid down certain criteria for t 
promotion of Lower Division Clerks to t 
post of Upper Divisioni Clerks and plac 
the same before-the Council for its acce 
‘tance under section 86 of the Act. 
- the same way, in the year 1967, t 
- Appointment Committee had evolv 
‘for the promotion of Upper Division Cle: 
as: Section Managers a formula that 1 
purposes of promotion the.ratio betwe 
'non-graduate Upper Division Clerks a: 
graduate Upper Division Clerks shot 
be:4:1. But this formula was ти 
. however, placed before the Council.a: 
its approval obtained es required und 
-section 86 of the Act. However, t 
- Commissioner, Corporation of Madri 
has been: making promotions to the pc 
of Section’ Managers in the, said ratio 
4r: Las between the non-graduate. Upp 
: Division Glerks:and the graduate Upp 
- Division Clerks since then. Ore su 
- order is the impugned order passed | 
‚Ыш on 6th February, 1978 promoti: 
опе. N., S. Ranganathan a non-gradua 
апа one D. Lakshmi, a graduate from її 
-post of Upper. Division Clerks to the po 
of Section Managers. , The -validity : 
- this order. has been impugned. by tl 
.petiticnér on the ground that the sa: 


. ‘appointment have"Been made on the ba: 
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of the ratio 4:1 fixed by the Appoint- 
ment Committee and that but for. the 
adoption of the said ratio, the petitioner 
as senior to the said Lakshmi the. sécond 
respondent herejn one of the persans pro- 


moted in the impugned crder, would - 


have been promoted as Section Manager 
in her place. - E i 

3. The contention of the petitioner as 
regards the fixation of ratio of 4 :l'as 
between the nóri-graduate Upper Divi- 


sion Clerks and graduate Upper Division ` 


Clerks is that the said ratio has been fixed 
only by the Appointment Committee 
without the requisite sanction of the 
Council and therefore, it has no validity 
in law: Reference has been made by 
the learned counsel for the petitioner to 
sections 86'and' 93 of the Madras City 
Municipal Corporation, Act, 1919 ‘to 
substantiate his ‘plea that in the case of 
employees in Class 1IJ (which comprises 
the Section Managers), the Council alone 
is authorised to make rules or by-laws 
regarding the classification of service, 
methods of recruitment and conditions 
of service and pay.and allowance and the 
discipline and conduct and that the 
Appointment Committee has, . no 
power tO prescribe a ratio. between 
the. ,non-graduate Upper Division 
Glerks and graduate Upper Division 
Clerks ‘for: the purposes of. promo- 
tion то the post of Section Managers. 


4. The learned counsel appears to be 
tight in the said submission. Section 86 
(1) (ii) says that in the case of employees 
included in Class III and ‘Class 1V, the 
classification, methods of recruitment, 
:onditions of service, pay and allowances 
ind discipline and conduct of the mem- 
sers of that class are to he regulated by 
эу-Јаугѕ made by the Council in exercise 
af its powers under section 349 with speci- 
Gcally enables the Council to make by- - 
aws not inconsistent with the provisions 
af the Act or with any other law to pro- 
vide for all matters expressly required or 
allowed by the Act to be provided for 
зу by-laws. Section 93 providesfor the 
onstitution оф ап Appointment Com. 
mittec. But the Appointment ` Com- 
nittec has not been given the power to 
rame by-laws or regulations regarding 
he principles for recgnitment or for pro~ 
notion.- The prinfIples have’ to be laid 
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-down by the Gouncil acting under section 


349 while the Appointment Committee 
makes selection on the basis of those prin- 
ciples and sends proposals to the Commis- 
sioner who is appointing authority. 


5. In this case, admittedly, it is not dis 
puted that the formula of 4 : 1. between 
the non-graduate Upper Division Clerks 
and graduate Upper Division Clerks in 


.the matter of promotion was laid down 


by the Appointment Committee. But this 
маз not placed before the Council for 
Sanction. As already pointed out, all 
matters relating to the classification, 
recruitment, conditions of service, pay 
and. allowances and disciplinary conduct 
have-to go. before the Council. Since 
the said ratio 4:1: prescribed by the 


. Appointment Committee, did not have 


any sanction or approval of the Council 
as required under section 86 of the Act, 


. the said formula has no legal basis. 


6. “When specifically asked whether the · 
formula had the approval or sanction ‘of 
the Qourici] at any time, the learned coun- 
sel for the ‘first respondent, the Corpora- 
tion of Madras, submits that the matter 


' was never placed before the Council and 


its sanction obtained. Therefore, the 
ratio of 4 : 1 formulated by the Appoint- 
ment Committee is only in the ‘stage’ of 
proposal or suggestion and it cannot have 
any validity in law. - a 


7. The learnéd counsel for the second 
respondent attacks the validity of the said 
formula of 4:1 on another ground as 
well. He submits that as per the rules 
prescribed for promotion to the post of 
Section Managers from Upper Division 


. Clerks, only the graduates are qualified 


that non-graduaies cannot at all seek pro- 


` motion to the post of Section Managers 


and that the ratio 4:1 fixed by the 
Committee contravenes -the rules. In 
Support of this submission, he refers to 
paragraphs 1015 and 1021 of the Madras 
Corporation Gode. Paragraph 1015 pro- 


- vides that for promofion to the post of 
"Section Managers and Head Clerks, a 
‘degree of the Madras University is essen- 


tial. Paragraph 1021 of the Madres 
Corporation Code which deals with pro- 
motions in the indoor establishment, how- 
€ver proceeds on the basis that in addition 
to the graduates, non-graduates who have 


0] 


риё іп not less than 10 years of approved 
service as Upper Division Glerks are also 
eligible for promotion. The contention 
of thé learned counsel for the second 
respondent that only graduate Upper 
Division Clerks can seek promotion to the 
post of Section Managers cannot be 
accepted. But it is unnécessary to go 
nto the said submission of the learned 
counsel for the second respondent in 
detail as the ratio,of4 : 1 bas to be held 
invalid in any event. Therefore, the 
formula laid down by the Appointment 
Committee fixing a ratio of 4 :1 in the 
matter of promotion of Section Managers 
from amongst the non-graduate Upper 
Division Clerks and graduate Upper 
Division Clerks is held to be bad for want 
of sanction of the Council. 


$. However, the relief claimed by th® 
petitioner in the writ petition is a writ о 
certiorari to quash the order of the first 
respondent, dated 6th Febrüary, 1975. 
According to the petitioner, thisimpugned 
order is based on the ratio of 4:1. But 
the impugned order does not indicate 
that it is based on the said ratio ; it 
merely appoints two individuals to the 
posts of Section Manager. It is not 
known whether this has been done in 
pursuance of the ratio of 4 : 1 or whether 
ít has been done in pursuance of para- 
graph 1021 of the Madras Corporation 
Qode which makes the post of Section 
Managers a selection post. The Section 
Manager's post has been treated as a 
selection post in Paragraph 1021 of the 
Madras Corporation Code and -it says 
that persons of real merit, efficiency and, 
capacity irrespective of the seniority are 
to be selected for such posts from the 
qualified persons. Though the  peti- 
'tjoner may be a person qualified for pro- 
motion, he being a non-greduate with 10 
years service as Upper Division Clerk he 
cannot claim promotion purely on the 
basis cf seniority in view of the rule relat- 
ing to promotion contained in paragraph 
1021 of the Madras Corporation Code. 
lt is not therefore possible for this Court 
to set aside the impugned order, dated 
6th February, 1975." Now that the ratio 
of 4:1 fixed by the Appointment Gom- 
mittee has been set aside; the petitioner 
land the second ‘respondent have to work 
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out their rights, 
respondent. 


9. The writ petition is ordered accord- 
ingly. There will be no order as to costs. 


R.S. 


if any, before the first 


Petition ordered 
with directions. 





IN THE-HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: N.S. Ramaswami, ў. 


Venkatakrishna Naidu .. Petitioner 
2. 

The Authorised Officer for the area 
of North Arcot, Vellore, .. Respondent, 


Tamil Nadu Land Reforms (Fixation of 
Ceiling on Land) Act, (LVII of 1961), 
section 74—Deletion of section by 
Amending Act XLI of 1971—Bfect— 
Deletion has mo retrospective effect—Amend- 
ing Act XXXII of 1974 substituting new 
Section 23—Effect. 


Section 74 of the Tamil Nadu Land 
Reforms (Fixation of Ceiling on Land) 
Act, hasbeen deleted by Act XLI of 1971 
only prospectively and such deletion has 
no retrospective effect. The ceiling area, 
in.the instant case, of the revision peti- 
tioner has to be determined by the 


Authorised Officer as ол 15th 
February, 1970, the relevant ` date 
under Act XVII of 1970. Under 


Act XLI of 1971, which deleted 
section 74 of the Principal Act, it is 
specifically stated in section 3 that on and 


‘from the date specified in the notification 


issued under sub-section (2) ofsection 1 oi 
the Amending Act XLI of 1971, the 
Principal Act shall have effzct as if section 
74 had been omitted. The notification 
under sub-section (2) of section 1 of Act 
XLI of 1971 had been made on 15tk 
January, 1972. Therefore the deletion 
of section 74 was not in the. picture op 
15th February, 1970, the relevant date in 
the present proceedings. As the authori 
sed officer is determining the ceiling arez 
of the revision petitioner as on 15] 
February, 1970, he lias, necessarily, tc 





- * C.R.P. No. 872 of 1073. 27th January, 1976 
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"roceed on the basis that section 74 was 
also on the statute book, [Pera, 2.] 


Under the Amending Act XXXIIof 1974, 
he original section 93 of the Principal 
Act has been substituted by a new section. 
Jnder the new section, all such transfers 
3$ in the present case should be treated 
5 if no such transfer had taken place. 
Chis provision has retrospective effect. 

[Para. 3. 


Petition under.section 83 of the Tamil 
Nadu Act LVIIT of 1967 and section 115, 
ЧУП Procedure Cade, praying the High 
a0urt to revise the order of the Court of 
he Land Tribunal, North Arcot at 
Vellore, dated 13th December, 1973 and: 
{ade іп Land Tribunal Appeal No. 19 
Xf 1972 (V4jCGM/MRI (Act XVII of 
1770) dated 26th April, 1972 Authorised 
сег (Land Reforms) Vellore). ^" 


*. G.. Rajan, for Petitioner: б 


?. Manivannan, Additional Government 
Meader II, for Respondent, ~- 


Che Court made the following ` 


JRDER:—The Revision Petition is by 
he landowner whose appeal to the Land 
Cribunal under section 78 of the Tamil 
Nadu Land Reforms (Fixation of Ceiling 
m Land) Act, 1961, (Madras Act LVIII 

:£ 1961) has been dismissed. The revision 

*etitioner claimed exemption in respect 
: 9.17 ordinary acres of land on the 

топца that the same is à grazing land. 

“his has been.disallowed by the .Autho- 

ised Officer as section 74 of the Act has 

‘een deleted by the Amending Act.XLL 

f 1971. The revision petitioner also. 
laimed that he had settled the land. 
aeasuring 13.97 ordinary acres on his 
ephew by a registered settlement deed 
lated 26th October, 1971 and that there- 
эге, that land also should not. be taken: 
ito account in. fixing his ceiling area. 
“he Authorised Officer . rejected this 
laim also as the revision petitioner did 
ot produce any evidence in that regard. 
“he appeal-to the Land Tribunal having 
ailed this revision petition is filed, i 


The Authorised Officer and the Tri- 
unal have overlooked the fact that sec- 
on 74 has been денеа by Act XLI of 
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1971 only prospectively and suck deletion] 
has no retrospective effect. The ceiling 
area ofthe revision petitioner has.to bel 
determined by the Authcrised Officer as} 
on 15th February, 1970, the relevant date[ 
under Act XVII of 1970. Under Act| 
XLI of 1971 which deleted section 74 ofi 
the Principal Act, it is specifically stated} 
іп section 3 thereof that, on and from the| 
date specified in the notification issued 
under sub-section (2) of section 1 (of thet 
Amending Act XLI of 1971), the Princi- 
pal Act shall have effect as if section 74} 
had. been. omitted. The notification} 
under sub-section (2) of section 1 of Act 
XLI of 1971 had been made on 15th} 
January, 1972, Therefore, the deletion 

of section 74 takes effect only from that 

date. In anyevent, there is no question 

of section 74 not being in the picture,t 
as on [5th February, 1970, the relevant! 
‘date in the present proceedings. As the 

Authorised Officer is determining the 
ceiling area of the revision petitioner as 

on 15th-Februaty, 1970, he has, neces- 
sarily to proceed on the basis that section 
74 is'also on the statute book. That 
means as far asthe present proceedings are 
concerned, the revision petitioner is en- 
titled to'claim exemption in respect of 
grazing lands. It might be open to the 

Authorised Officer ‘to initiate separate 

proceedings in view of the amended pro- 
vision contained in Act XLI of 1971 

taking away the exemption under section 
74. But, as far as the present proceed- 
ings ate concerned, I have, necessarily, 
to hold that under section 74-the revision 
petitioner, is entitled :to the exemption: 
claimed. 








3. However, the revision petitioner can- 
not succeed in respectof 13,97 ordinary 
acres said to have been settled on the 
nephew by a document. dated 26th Octo- 
ber, 1971. Though the reason given by 
the Authorised Officer and the Tribunal 
below that they are disallowing the claim 
ofthe revision petitioner because no evi- 
dence about the settlement had been pro- 
duced does not appear to be sound, the 
revision petitioner has, necessarily,- to 
fail because of the Amending Act ХХХІІ 
of 1974. Under this Act, the Original 
section 23 of the Principal Act has been 
substituted by a new section. Under the} 
new section all such transfers as in the} 
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present case, shoud be .treated as if no 
such transfer had taken place. This 
provision has retrospective.effect and it is 
fairly conceded by Mr. R. G. Rajan, 
learned counselfor the revision petitioner, 
that in view of the Amending Act XX XII 
of 1974, the settlement deed cannot be 
valid, f 


The resultis the revision petition is 
partly allowed as indicated above. Parties 
to bear their respective costs. 


R.S. — Petition partly allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—4. Varadarajan, F. 
Kandammal and others Д 
A ppellants* 
2. 


Kandiah Thevar and another 
Respondents. 


Hindu Law—Gift of ancestral property by 
husband to wife—Son conceived at the.time— 
Gift void—Son-in possession can retain posses- 
sion. - 


Gift of ancestral property. made by a 
father ‘to his wife at a time when a son 
had been conceived by her and was in 
his mother's womb is void ab initio and 
not merely voidable. The son need not 
set aside the gift within 3 years after 
attaining majority or within the extended 
period of 12 years under Article 109 of the 
Limitation Act. Failure to do so would 
not extinguish his rights vnder section 27 
of the Act. His. possession of the suit 
property was therefore in his own right. 

[Paras. 5 and 10.] 
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Appeal against the decree of the District 
Court, Tirunelveli in Appeal Suit No. 304 
011971 preferred against the decree of the 
Court of the District Munsif of Tenkasi, 
in Original Suit No. 443 of 1968. 


Т.Р. Srinivasan, К. Ramamoorthy and Miss 
T. Thayarammal, for Appellants. 


R. Alagar, for 
The Court detivered the following 


Respondents. 


Jupoment:—The plaintiff who failed in 
the trial Court and succeeded in part in 
the lower appellate Court is the appel- 
lant. She filed the suit for declaration 
ofher title to twò items of house proper- 
ties and for recovery of possession of the 
Same. The appellant is the elder sister 
of. the tespondents. They are all the 
children:of Ganapathi Sundara Thevar 
who is stated’ to have died in or about 
1940 сапа Valavanthammal who was 
examined as D.W. 2. According to the 
appellant, item 1 belongec to her father 
Ganapathi Sundara Thevar andwas gifted 
by him to his wife D.W. 2 under Exhibit 
А-1 dated 28tk October, 1931 and D.W.2 
got item 2 in exchange under Exhibit A-2 
dated 28th October, 1963 and she sold 
both items 1 and 2 to her under Exhibit 
А-3 .dated 11th December, 1964 for а 
consideration of Rs. 1,000. The appel- 
lant alleged that after she purchased unde 
Exhibit A-3, she had leased the pro- 
perties to Avudaikannu Thevar, P.W. 2 
on arent of Rs. 25 per mensem, that he 
was in possession for 6 months and that 
thereafter she leased the properties to the 
first respondent orally on a rent of Rs. 30 
per mensem from August-September,1966 
but that the first respondent did not pay 
the rent and when demanded, he sent 
the notice Exhibit A-6,dated 29th Febru- 
ary, 1968 saying that the appellant had 
no title and that after his father's death 
both the respondents were in possessior 
and enjoyment ойе properties. 
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2. The second respondent allowed the 
suit to proceed ex parte. The first res- 
pondent alone contested the- suit. But 
he ‘did not claim any interest in item 2. 
Regarding item 1, the first respondents 
défence was that it was ancestral property 
in the hands of his father and could not 
have been gifted by him to his wife D.W, 2 
under Exhibit А-1 when the firstrespon- 
dent had been born, that Exhibit А-1 was 
not acted upon and that both the respon- 
dents have perfected title to item 1 by 
adverse possession. The first respon- 
dent further contended that the sale of 
item 1 under Exhibit A-3 was fraudulent 
and that there was no lease in favour of 
P.W. 2 or himself. 


3. The trial Court found that item 1 
was ancestral property in the hands of the 
appellant's father Ganapathi Sundara 
Thevar, that Exhibit-A-1 was executed 
when the firstrespondent was in the womb 
and was void'and that it did not come 
into force. The birth register extract 
Exhibit B-4 shows that the first respon- 
dent was born on 27th March, 1932, and 
he must have been in the womb of D.W. 2 
on the date of the execution of the gift 
deed Exhibit A-1, namely 28th October, 
1931. The trial Court further found 
that the firstrespondenthas beenin pos. 
session of item 1 from 1942-1943 and had 
acquired title by prescription. and that 
the sale in favour of the appellant under 
Exhibit А-3 was fraudulent. On these 
Gndings, the trial Court dismisséd the suit 
cegarding both’ the items. On appeal, 
the learned District Judge agreed with the 
trial Court regarding the voidable nature 
of Exhibit А-1 relying upon the decision 
in Ravakkal v. Subbanna! and Sivagnana 
Thevar v. U. Theoar?, and found that it 
was invalid; but differed from the trial 
Court regarding the nature of Exhibit A-3 
and found that it was not a fraudulent 
ile, He, therefore, granted a decree 
only for suit item 2 with damages. He 
"id not consider the question whether 
Exhibit А-1 was not acted upon and whe- 
cher the firstrespondent had acquired title 
ко item 1 by prescription. 





1. (1893) I.L.R. 16 Mad. 84. 
2. ALR. 1961 Mad. 356. 


JOURNAL REPOETS [1977 
4. Originally, the suit was decreed by 
the trial Court regarding both the items, 
but without damages,. The first respon- 
dent filed an appeal in respect of item 1 
alone and the appellant did rot file any 
memorandum of cross-objections regar- 
ding damages. The appellants claim 
for damages thus become concluded, and, 
theréfore, it is conceded by the learned 
counsel for the appellant that the learned 
District Judge erred in granting a decree 
for damages regarding item 2 of the suit 
properties. It would, therefore, follow 
that the memorandum of cross-objections 
preferred by the first respondenzregarding 
damages awarded by the learned District 
Judge in respect of item 2 has to be 
allowed. ` 


5. The learned counselfor the appel- 
lant did notdispute thatitem 1 wasances- 
tral property in the hands of appellant's 
father Ganapathi Sundara Thevar and 
that the first respondent wasin the womb 
ofhis mother D.W. 2 оп the date of exe- 
cution of the gift deed Exhibit A-1 by his 
father in favour of D.W. 2. But, he 
contended that the gift under Exhibit А-1 
is onlv voidable and not void ab initio, 
that às the first respondent has not got 
it avoided either within 3 years after 
attaining majority or at least within the 
extended period of 12 years under Article 
109 ofthe Limitation Act, his rights have 
become extinguished in view ofsection 27 
ofthe Limitation Act, and that the appel- 
lant’s suit should have been decreed 
even in respect of item 1. | 


6. The learned counselfor the appellant 


- relied upon the decision of the Supreme 


Court in Guramma у. Mallappa, where а 
gift o£joint family immovable property 
valued at Rs. 1,500 in favour of the donor's 
relative made on account of love and 
affection and services rendered by the 
donee to the donor has been held to be 
void, but, a gift of а family property to- 
the daughter has been held to be valid. 
The learned Judges olfServed in that deci- 
sion at page 519:- TE 

“Тһе father or his representative can 

make a valid gift, by way of reasona- 

ble provision for the maintenauce of the 
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daughter,regard being hadto the finan. 
cial and other relevant.circumstances 
ofthe family. By custom ór by con- 
venience, such gifts; are made at the 
time of marriage, but the right of the 
father’ or his representative to make 
such agiftisnot confined to the marriage 
occasion. lt isa moral obligation ard 
‘it continues to subsist till it is discharged. 
Marriage is only a customary occasion 
for suchagift. Butthe obligation can 
be discharged at any time, either during 
the lifetime of the father or thereafter. 
Jt is not possible to lay down a hard and 
fast rule, prescribing the quantitative 
limitsofsuch а giftasthat would depend 
on the factsofeach case and it can only 
be decided by courts, regard being had 
to the over-all ‘picture of the extent of 


the family estate, -the number of 
daughters to be provided for and 
other paramount: charges and 


other similar circumstances. lf the 
father is ‘within his rights to make a 
gift of a reasonable extent of the family 
property for the maintenance, ofa 
daughter, it cannot be said that the 
said gift must be made only by one 
document or only at a single point 
of time. The validity ог the 
reasonableness of a gift does not 
depend upon the plurality of docu- 
ments but on the power of the father 
to make a gift and the reasonableness 
of the giftso made; if once the power 
is granted and the reasonableness of 
the gift is not disputed, the. fact that 
two gift deeds were executed instead 
of one, cannot make the gift 
anytheless a valid one.. : 

Applying the aforesaid principles we 
have no doubt that in the present case, 
the gift made by the father was within 
his right and certainly reasonable. 
The family had excessive properties, 
The father gave the daughter only д 
life-estate in a small extent of lard in 
addition to what had already been given 
for her maintegance. It has not been 
‘stated that the gift made by the father 
was unteasonable in the circumstances 
of the case. We, therefore, hold that the 
said document is valid to the extent of 
the right conferred on the 8th defendant, 


4. This decision isnot applicable to the 
facts of the present case where the gift 


has been made by the respandents’ fathe 
in favour of his own wife D.W. 2. 
8. The learned counsel for the appe 
lant next invited my attention to the dec 
Sion in Tirupurasundara у. Kalyanaraman 
rendered by Ramanujam; J., where th 
father ofthe plaintiff the second defendan 
hadeffected a settlement deed dated 21: 
December, 1959 in respect of the prope: 
ties involved in that suit and it was con 
tended that it was executed nominally i 
view ofland ceiling legislation and it wa 
not intended to be acted upon and ash 
was born on 2rd Мау, 1960, he was enti 
tled to avoid the settlement deed execu 
ted by the father and even otherwise, th 
father had no power to execute -a settle 
ment deed in favour of the rst defendan 
inrespect ofthe coparcenary propertie 
and the first defendant cannot claim am 
title од the basis-of the settlement deed 
The learned Judge in paragraph 10 о 
the judgment'extracted the observation 
of the Supreme Court in Guramm 
Chanbasappa v. Mallappa®, lt was : 
case ofalienation of joint family propertie 
for consideration, The learned Judge 
observed in paragraph 15 of hisjudgmen 
that— . К 
“From the above decisions itis seen tha 
it is only gifts made by the managin; 
member in favour of the daughters as : 
marriage provision either at the time 
ofthe marriage or laterin pursuance o 
an earlier promise that have been held tc 
be valid if ths properties gifed are founc 
to be reasonable having regard to the 
extent of the. properties of the join 
family". 2 
The learned Judge has, therefore, held: 


“That the settlement deed in favour о 
the first defendantisinvalidin law anc 
that it cannct be upheld even as regard: 
the share of the second defendant,” 


9. The learned counsel fer the appellan: 
next invited my attention to the following 
passage at page 453 of М.В. Raghava- 
chariar “Hindu Law” Sixth Edition,— 


“Though a father of an undividec 
Mitakshara family has full power o: 
disposition over his seli-acquired pro. 
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_perty, he has по such powerinrespect of . 


the joint family-property., But, he can 
. шаке within reasonable limits, gifts of 
immovable or movable property of the 
joint family for pious purposes ог to-a 
daughter butnot to adaughter'sdaugh- 
ter or dáughter's son or to a stranger 


or even to his wife or mother except as ' 


a reasonable provision for her mainten- 

ance, inother respects, so far.as his 

. tight to niake agift or willis concerned 

he isin the same position as an ordinary 
'.coparcener." i m M 


The learned counsel for the appellant . 


fairly invited my attention to the unrepor- 
ted decision of а Bench of this Court in 
A.S. No. 207 of 1957 where the gift of 
joint family immovable property in favour 
of the second wife of the manager has 
been held to be void аѕ а gift pure and 
simple. That decision has been confir- 
med by the .Supreme Courtin Peruma- 
lakkal у. Kumaraesan Balakrishnan*, where 
in paragraph 9 it has been observed:— 


“But we have not been referred-to a 
single case where a gift by a husband 
to his wife of immovable ancestral pro- 
perty, if made, has been upheld. We 
see no reason to extend the scope of the 
words *pious purposes", beyond what 
has already been done in the two deci- 


sions of this Court to which reference’ 


has been made, The contention of the 
donee-appellant that the- gift in her 
favovr by.her husband, of ancestral 
immovable property made out of affec- 
. tion should be upheld must, therefore, 
fail, for no such gift is permitted under 
Hindu Law in so far as immovable 
ancestral property is concerned", 


10. The learned counsel for the first 
respondent invited my attention to an 
old decision of a Bench of this Court in 
Rotfala Runganatham Chetty: v. Pulicat 
Rameswami Ghetti*. That wasa case ofa 
conveyance of joint family immovable 
property, the estimated value whereof 
was Rs. 11,000 but the consideration 
recited in the sale deed Exhibit 6 was 
only Rs. 1,000. The learned Judge 
observed:—>  - I to 
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“Exhibit 6 is in effect.a conveyance for 
value to the extent of. Rs.. 1,000 and 


. aconveyance by way of gift.to the 


exientof Rs, 10,000 and if the property 
conveyed had been the sole and sepa- 
rate property of Ramaswami Chetti, the 
conveyance would be perfectly. valid 
and operative in itsentirety, But as. 
the property conveyed was the joint 
property of himself and histwo sons, 
effect cannot be given to the conve- 
yance as if Ramaswami Chetti was 
the sole owner of the whole property 
or of even a third part. thereof. 
lt -has now beer definitely settled by 
judicial decisions that it is imcompe- 
tent toan undivided member ofa 
Hindu family, tò. alineate, by мау of 
gift his undivided share or any portion 
thereof and thatsuch alienation is void. 
in toto, and this principle cannot be 
evaded by the undivided member pro- 
fessing to make an alienation for value, 
when such value is manifestly inade- 
‘quate and inequitable, 1n such a case, 
the transaction can be upheld against 
- thé family, in respect of the alierior's 
interestin the joint family. property, 
only to: the extent of the value 
.Teceived.? - . Bst 


А Full Bench of this Couft has held in 
Paramanayakam Pillai у. Sivaraman!, that 
though it is the undoübted right of a co- 
parcener under .Hindu Law to alienate 
for consideration his interest in the pro- 
perty, it is not open to-him to make a gift 


of it. The very foundation of. the 
alienees's equity, is the payrnent'of consi- 
deration. The aforesaid decision Rotfale 
Runganatham Chetty у. Pulicat Ramaswami 


Cheiti?, has been approved in this Full 
Bench decision. Having regard to the 


various decisions referred to above; it is, 


not possible to agree with the learned] 


counsel for the appellant that the gifti 
under Exhibit А-1 is only voidable and! 
not void and that the respondents must}. 
be heid to have lost theirrightto the pro- 
perty in view of secte 27 -of the Limi- 
tation Act, having regard to the-fact that 
they have not taken steps to get the gift) 
under Exhibit А-1- avoided within the} 
———— ——-——-————— 
1. (1952) 1M.L.].308: L.L.R. (1952) Mad- 
835: A.I.R. 1952 Mad. 419. - : 
. 2. (1904) L.L.R. 27 Mad. 162. , 
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period prescribed ‘by law. The - Covrts 
below have found against the appellant’s 
case regarding the lease ofitem1. The 
possession of the respondents is therefore 
in their own-right.-The appellant is 
therefore not entitled to any relief regard- 
ing item 1 of the suit properties. 


11: In theresult, the second appeal is 
dismissed and the memorandum of: cross- 
objection is allowed. There will be. no 
order as to.costs in either. 

No leave. 


RS, 


1N THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 
PRESENT :—S. Natarajan, J. 
Soundharathamma!] 
a à 


The Tiruchirapalli Mavattam Maha- 
suruli Alaya Bakthargal Madya 
Sangam by its President Balamutha 
Servai, Vice-President Mahayogi 
-Thangam Pillai and Secretary 
Shanmuga Navalaagiar. . 


4 ppellart® 


Respondent. - 


Hindu Law—Samadhi to a Holy Saint— 
Installation of Sivalingam over the samadhi 
building with Vinayakar temple on one side and 
fixing Vel of Lord Murugan on the other side— 
Annual gurupuja рётјоттед — Members. of 
public worshipping at the samadhi— Samadhi 
whether had evolved into a temple—Public 
temple—Tests. 


Before a temple or a shrine or other holy 
place can be accepted and recognised es 
a place of public religious worship there 
must be evidence of dedication of the 
same for the benefit of the Hindu Com- 
munity or a section thereof, The guide- 
lines ate that it should ‘be a place of 
public worship, there should be acceptable 
proof of dedication for the benefit of the 
Hindu D Or a section thereof 
and/or the worshippers. have been using 
as of right the religious institution as a 
place.of public religious worship. The 
building of a Vinayakar Temple on one 
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side of the: samadhi and the consecration- 
of'a Vel on the other side in the instant 
case can only. bé. considered adjuncts 
to the samadhi and not factors which 
have the effect of elevating the samadhi 
to the category of a temple. `[Рата, 9.] 


Merely because the membersof the public 
are allowed to. attend. religious festivals 
and ceremonies; it cannot be straightway 
said that such user was due to an inherent 
or acquired right of the' public to visit 
the shrine and offer worship. The mere 
fact that Hindu worshippers have been 
freely admitted fo the temple does not 
prove the temple їо be a public institu. 
tion, because the consonance’ of Hindu 
sentiment and practice ‘is not to turn 
away ..worshippers. even in private 
temples., ` [Para 10.] 
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Appeal against the decree ofthe District 
Court, Pudukottaiin Appeal Suit No. 253 
of 1974 preferred against the decree of the 
Court of the District Munsif of Pudukot- 
taiin Original Suit No. 115 of 1972. 


T.R. Rajagopalan and T.R. Hajeraman, for 
Appellant. · + 2 й Ron 
R. Krishnamurthy, D. Raju and A.R. Laksh- 
тапап, for Respondent. zm 


The Court delivered the following -- 


Jupement.—The defendant in O.S. №: 
115 of 1972 on the file of.the Court of the 
District Munsif ої Pudukottaj has 
preferred this second appeal against the 
reversing judgment of the District Judge 
of Pedukottai in A.S: No. 253 of 1974. 
"The suit relates to the performance of the 
annual Gurupuja festival and customary 
functions of. Sri-Suruli Andavar in the 


village óf Vadugapatti. © ' 
2. /Thecase of the.respondent Sangham, 
who is the plaintiff, was that one Suruli 
Andavar Swamigal, ‘who was known: in 
his purvasramani as -Palaniandia Pillai 
was a noble and eminent.saint and: had 
a lot of devotees and worshippers before 
he attained samadhi. Suruli.Andavar 
Swamigal was.a bachelor and:after: -he 
attained mukthi, his followers and wor- 
shippers built a samadhi for him at-Vadu- 
gapatti in; Kulathur taluk about thirty-five 
years ago. A lingam was installed over the 
samadhi.’ Оп ‘one side of the samadhi a 
Vinayakar -temple has been built and on 
the ‘other side the sacred: Vel of. Lord 
Subramania has'been installed. “Ever 
since the construction of the samadhi, the 
Gurupuja for Sri Suruli Andavar was 
being performed. on a grand' scale by a 
large section of thé public who constituted 
his devotees: and worshippers, Lt was the 
*espondent: Sangham' which had been 
organising and celebrating the Gurupuja 
Kor the last thirty-five years, the annual 
Gurupuja being done every year on thé day 
ofhis attaining mukthi, viz., Masi Visakham. 
Besides, monthly Gurupujas were: also 
being doiie: *.‘A hundial has been installed 
in the precihcts ofthe’ temple and ‘the 
publie who come to Worship in the temple 
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as of right deposit their contributions 
therein and those offerings are made use, 
0f to conduct the Gurupuja as well as the 
nithya puja and festivals. During the 
festival there would be manjal-neerattu, 
religious and cultural discourses, karagem 
dance and other festival plays as well as - 
nadaswaram and other music perfor- 
mances, While this was the settled state 
of affairs, during the year 1971, an 
attempt was made by the appellant(defen- 
dant) to disturb and obstruct the cele- 
bration of the festival by the respondent. 
Sangham and the members of the public. 
The nefarious attempt of the appellant ` 
was successfully contained by the respon- 
dent seeking the aid of the police and the 
revenue authorities and the respondent 
was able to perform the Gurupuja.and the 
attendant festivals peacefully, For all. 
the collections realised `апа expenses іп» 
curred by the respondent for the perfor- . 
mance of Gurupuja and the four day festi- 
yal-af that time, the respondent’ has been 
maintaining detailed accounts, Notwith- 
standjng'these ‘things , the appellant and 
her son, once again, started’ resorting to 
their obstructive tactics when the respon- 
dent was planning ‘to conduct the Gurus . 
puja festival during the month of March, 
1972. To put an end to the periodical 
interference by the appellantand toensute 
the smooth conduct of the, festival, the 
respondent came forward with the svit, 
O.S. No. 115 of 1972, and prayed therein. 
for a declaration ofits right to perform the- 
annual Gurupuja festival of Sri Suruli 
Andavar and for a permanent injurictiori, 
by way of consequential relief, to restrain 
the appellant and her men, agents etc., 
from, in any way, interfering with the cele- 
bration of the annual festival and custo- 
mary functions. . Е: is 
3. The appellant,- who claims to'be the 
daughter of Sri Suruli Andavar through 
his wife, one Muniammal; -resisted the 
suit and contended that her -mother and 
she had-been condu@wgg the Gurupuja 
at the samadhi all along*and after the 
death of her mother, she was. alone ar- 
ranging for the performance of the annuat 
Gurupuja. It was herfurther case that 
the-properties of her-father, Palaniandia 
Pillai, who later became. the Swamiji. 
inclvding the samadhi and its adjuncts, 


1] SOUNDHARATHA MMAL 2, М.А.В.М. SANGAM (Natarajan, J.) 


had been inherited by her.as the sole 
surviving memberofthe family and there- 
fore,she alone was entitled to manage the 
affairs of the samadhi and conduct the 
Gurupvja. The claim of the respondent 
that it had been conducting the Guru- 
puja for over thirty-five years was cate- 
gorically denied by the appellant. Even 
so, she refused tbe claim that the members 
0f the public were contributing for, and 


were participating in, the conduct of the : 


Gurupuja. Onthe other hand, she took 
the specific stand that the Gurupuja could 
be done only by the heirs of.the Swamiji, 
and not by athird party or any member 
of the public, The appellant further 
stated that the suit by the respondent was 
а -motivated one ‘апа her own sister's 
husband, one Rangaswami Pillai and a 
third party by name Balamuthu Servai 
who styled himself as the President of the 
respondent Sangham, were at the bottom 
of the mischief and their intention was 
nothing more than to snatch away from 
her the -right of management of the 
samadli andthe control over the proper- 
ties left behind. by Sri Suruli -Andavar. 
On a former occasion, Rangaswami Pillai 
and one Narayanaswami Naidu had filed 
a Similar suit, O.S.No. 7 of 1955 on the 
file of -the District Munsif’s Court, 
Pudukkottai and claimed to be. the 
trustees of the samadhi. ‘That suit 
ended in failure and the present 
suit was nothing but a-covert move 
by those persons to once again -lay 
hands on the samadhi and its properties. 
Lastly, the appellant stated that, in the 
Gurupujas arranged : by her, she had 
always permitted the members-of the 
public to come and pay homage at the 
samadhi of her father, but such permission 
ought not to be construed to mean that 
the members of the public were entitled 
to offer worship at the samadhi as of right. 
4. ‘The respondent filed a reply state- 
ment and it was contended therein that 
even the properties left by Sri Suruli 
Andavar; such as houses апа lands, were 
acquired.only Poe tof the kanikkais and 
offerings of his dfsciples and followers and 
after his demise his samadhi was construc- 
ted on a poromboke land with funds dona- 
- ted by his followers. The respondent 
further contended: that. the > samadhi 
had evolved into-a temple inasmuch asa 
Sivalingam had been installed over ‘the 
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samadhi and a Vinayakar temple builton 
one side and the Vel of Lord Muruga 
consecrated on the other side. 


5. In the trial of the suit, P.W. 1, a 
former President of the respondent San- 
gham, P.W, 4, the present President and 
three members vz., P.Ws. 2, 3 and 5, gave 
evidence to the eflect that for the last 
about thirty-five years it was the respon- 
dent Sangham which had been conducting 
the Gurupüja and other festivals at the 
samadhi. 'l'hey also gave evidence rela- 
ting to the construction of the Vinayakar 
temple and the consecration of a Vel on 
either side of the samadhi and the various 
functions that were arranged in the four 
day festival at the-time of Gurupuja cele- 
brations. Certain pamphlets and ac- 
counts (Exhibits A-1 to A-17) relating to 
the- collections made - and expenses in- 
curred: for the. performance of-the Gurr- 
puja festival and an àccour.t book (Exhi- 
bit A-19).were exhibited tc contend that 
it was the Sangham that hac been arrang- 
ing for the celebration of Gurupuja every 
year, .Likewise, receipts obtained for 
the purchaseof various articles in connec- 
tion with the puja, viz., Exhibits A-20 to 
A-39, receipts for payment of electricity 
charges for the lights put up during the 
festival, viz., Exhibits A-40 to A-62, re- 
ceipts for printing the ‘invitations and 
pamphlets etc., for the’ festival, `о/е., 
Exhibits A-63, A-64; A-77 and -A-78, a 
pamphlet, Exhibit A-65, and printed invi- 
tations; Exhibits A-79 to A-87, were also. 
projected to contend that it was not the 
appellant but the respondent Sangham 
which had been doing the'Gurupuja all 
these years, Besides these documents, 
the registration certificate.of the respon- 
dent Sangham, its minutes book, receipt 
booketc., were also filed asexhibitsin the 
case: On herside the appellant examin- 
ed her husband's brother's som, as D;W. 
] to speak about the Gurupuja festival 
being arranged by or at her. instance. A 
delivery receipt in E.P. No. : 180 of 1950 
in O.S. No.9 of.1949, i.e., Exhibit B-1 
was marked by the appellant to show that 
the samadhi was one of the izems delivered 
to her mother Muniammal as , per the 
decree of Court. A copy ofthe judgment 
in the earlier suit, O.S, No. .7 of 1975, 
instituted by Narayanaswami .Naidu and 
Rangaswami Pillai against Muniammal 
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was marked as Exhibit B-2 and the deci- 
sion therein that the samadhi was the 
private property of Muniammal was hea- 
vily relied on to contend that the samadhj 
was neither a temple nor a place of public 
religious: worship. The judgment in 
O.S. No. 7 of 1955 was sought to be.. can- 
vassed in first appeal and second appeal, 
but the attempt was notsuccessfuland the 
judgments of the ‘appellate Courts were 
marked as Exhibits B-3 and B-4. Exhibit 
B-5, a release deed by Mvniammal in 
favour of the appellant was filed to show 
that the "appellant had become solely 
entitled to. manage the, affairs of.the 
samadhi. Certain B-Memos; Exhibits B:6 
to B-10, were also filed to show that it was 
the appellant who was the custodian df the 
samadhi. She contended that she too 
had been spending for the Gurupvija festi: 
vàl. The appellant filed Exhibits B-14 to 
B-24 whichare receipts and Exhibits B-25 
to B-33 which ате -demand notices issued 
by the Electricity Department. Invita- 
tions issued by. the appellant or on her 
behalf, viz., Exhibits B- 5 to B-37, were 
marked to show that it was not £he.res- 
pondent Sangham, but the.appellznt;who 
arranged for the celebration ofthe Guru- 
puja every year. NE M 


6. The learned District Munsif, who 
tried the suit, held that the respondent 
Sangham could not have been conducting 
thé Gurupuja festival for over thirty-five 
years since the Sangham itself had come 
into existence only in the yéar 1968 or 
1969. ` On the. other hand, he held that 
the Gurupuja festival had all along been 
arranged only by Muniammal ‘and, after 
herlife-time,by the appellant.Secondly,he 
held that the institution having been at 
its inception a samadhi, continued to have 
the same characteristics and the evidence 
did not warrant a finding that it had evol- 
ved itself into a temple. Consequently, 
he dismissed the suit by the Sangham. 
The learned District Judge, who heard 
the appeal preferred by the respondent 
Sangham, took a different view of the 
matter and held that the samadhi had 
2volved itselfinto a temple and secondly, 
the members of the public had been parti- 
sipating in the worship at the samadhi 
and temple all along as a matter of right 
and, therefore, the institution was public 
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in character. He further. held that 
though the respondent Sangham had 
been registered only in the year 1968, 
there was clear evidence to show that the 
members of the Sangbam as well as the’ 
members of the public had been-conduc- 
ting the Gurupuja festivals annually and 
the expenses ‘for. those festivals had been 
met from ovt.of public - contributions. 
In accordance with the conclusions-rea- 


'ched by him, the learned -District Judge 


reversed the. judgment and decree of the 
trial Court and decreed the-suit, Hence 
the present.second: appeal.” `- : 


7. Mr. T.R. Rajagopalan, learned counsel 
for the appellant, advanced several argu- 
ments to contend that the conclusions of 
the learned.-District Judge were not'in 
conformity with the evidence adduced 
in the case, and secondly, they were not 
Sound in law. Shortly stated; the con- 
tentions of the learned. counsel were as 
follows. The institution being-admittedly 
a samadhi at its inception, there must be 
cleas and convicing evidence to show 
that it had evolved, itself into a temple. 
Secondly, there must be evidence to show 
that there has either been dedication of 
the institution to the benefit of the public 
or that the public,’ by long user, had 
acquired aright to offer worship and con- 
duct pujas in the institution. Thirdly, the 
status of the Sangham às a representative 
body of Hindus was open to doubt as 
some of its ‘members appeared 10 be 
Christians, Fourthly, even assuming that 
the Sangham was a representative body 
of Hindus, it had no locus.standi to file the 
suitasit had not been. instituted ina re- 
presentative capacity, and there; was no 
prayeron behalfof the publicat large. 
Fifthly,no independentwitness bad been 
examined to'show that the , public were 
entitled asofright ;- to conduct the Guru- 
puja festival. - Lastly, some of the .docu- 
mentsfiled on behalf of the Sangham, vig., 
Exhibits A-2, A-4, A-5, A-7, A-10 and 
A-12, had been considered in the earlier 
suit,O. S. No. 7 o£ 1955, aid rejected bythe 
Courts. Onthe отћегһапа, Mr. R.Krishna- 
murthy, learned counsel forthe respon- 
dent, relied on severalfeatures to contend 
that the samadhi had become 4 temple 
and thereby a public institution, and: as 
such, the judgmentof the appellate Conrt 
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should be sustained. “The evidence relat- 
ang to the installation of Sivalingam over. 
the samadhi, the construction of a Vina- 
yakar temple and the. consecration of a 
А/е], апа the performance of Kumbhabhi- 
shekam, Naivedyam, Nithyapuja, Guru- 
puja etc., were relied ory to show that the 
ahstitution was no longer a samadhi and 
it had come to be recognised by the public 
as à temple where spiritual benefit could 
be obtained. The. last of the conten- 
tions of Mr, Krishnamurthy was that the 
numerous documents filed by the respon- 
dent Sangham clearly established that for 
the last several years, the Gurupuja 
celebrations were being done only by the 
'Sangham and not by the appellant. 

8. The principal questions that reqvire 


consideration in the appeal are :. 


(1) Whether the institution of Sri Suruli- 
andavar is a samadhi Wherein the Vina- 
yakar temple and thé Vel of Lord Subra- 
mania ate mere adjuncts, or, whether. 
the samadhi had evolved into 4 temple as 
‘mown to Hindus ? ee eee 

(2) Whether the public,-as of right, have 
acquired an interest to perform the 


Gurupuja and other festivals in the ‘insti- 


tutionPand —— , 255012651.» 
(3) Whether the respondent Sdngham 
thas locus standi to contend -that it has 
become solely entitled to conduct, Guru- 
puja andother festivals and is therefore 
entitled: to the.réliefs of declaration and 
injunction іп itsfavour? ~ eetet 

9, Taking the first and second questions 
for consideration, itis riot in dispute that 
Sri Suruliandavar is'a place where the 
samadhi ` of the Swamiar bearing that 
name was built after he attained mukthi 
aboutforty years ago. Whatis the status 
given in Hindu ‘Law. for a tomb or a 
samadhi of an ordinary Hindu, is by now 
well settled. This Court has pronoun: 
ced in Kunhamutti у. Ahmed. Musaliar!; 
Ay. Draviasundaram Pillai у: Subramania 
Pillai? and. Veluswami' Gounden у. Dhanda- 
pani’, that thé pgeformance. of Gürüpuja 
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atthe samadhi of a person, however, pious 
was not a charitable óbject recognised 
by the Hindu Law and as such, any dedi- 
cation of property for the performance of 
charities at the 
samadhi would not be valid. “The ratio 
in these cases was approved by the 
Supreme Court in атаўар Ammal v. 
Rajagopala Ammal!. The same view was 
taken in yet another case, viz,, Ramanas- 
татат у. Gommissioner, Hindu Religious and 
Gharitable Endowments, Madras?. and it 
was held that a samadhi, by itself , and 
not treated as a fitting object of public 
Hindu religious worship for over a long 
period, does not-evolve into a temple, At 


first sight, therefore, it appears that the 


appellant is on a frm ground when she 
contends that Sri Suruliandavar is only a 
samadhi and not a temple in the known 
sense of the word. For the,respondent, 
two features were pointed out to contend 
that these rulings would not apply to the 
facts of the instant case, sig.: (1) that the 
samadhi was not of an ordinary individual 
but of a saint; and (2) in any event, the 
samadhi had, ‘by subsequent treatment, 


‘evolved into atemple. The evidence dis- 


closes that Sri Suryliandavar had divine 
powers and a large number of people had 
devout faith in him and used to go to him 
to get relief, succoür апа peace of mind. 
There is thereforé some force in’ the,con- 
tention ofthe respondent that the samadhi 
we ‘ate concerned ‘with is not that of an 
ordinary human being, but of a saintly 
person: and therefore, the deification of 
stich’a person ina tomb would stand оп a 
higher footing than building a samadhi 
for an ordinary’ individual. ` Some. sup- 
port for this argumentis to be found in the 
observation of the" Supreme Court‘ in 
Saraswathi: Ammal у.` Rejagopala: Аттай\. 
The observation of'the Supreme Court is 


contained in the following words: .* `7 
= * In so far as this statément relates to 
. itombsof Hindus, we-are unable to find 
..:any. support from: our ‘knowledge’ and 
." experience, There have been; no doubt 
- instances of Hindu saints having been 
.' deifediand worshipped, but: vety few 


— 
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if at all, have been entombed and we 
are not aware of any practice of dedica- 
tion of property for such tombs amongst 
Hindus. Such cases, if they arise, may 
conceivably stand on a different footing 
from the case of an ordinary private 
individual who is entombed and 
worshipped thereat. "* 


tis, however, significant to note that the 

jupreme Court has not categorically 
tated that tombs constructed for deified 
aints are entitled to a greater status than 

ombs erected for ordinary Hindus who 

lave ‘nO Saintly powers. But, even 

issuming thatthe Supreme Court’s obser- 

vation lends support to the contentions of 
he respondent in any manner, it is perti- 

nent to note that there has been no dedi- 

cation óf the tomb for the use and benefit 

of the public, nor is there any endowment 

эт property for the performance of pujas 

‘tc., at the tomb. Itis needless to say. 
hat before a temple or a shrine or other 

»oly place can be accepted and recognised 
as a place of public religious | worship, 

here must be evidence of dedication of 
the same for the benefit of the Hindu 
:0mmunity or a section thereof. As to 

what ave the essential features for a place 

veing classified as:a place of public reli- 
zious worship, this Court has held in 

Ghennammal v. Commissioner, Hindu Religious 
and Charitable Endowments}, to which Е was 
a party, and Thenumalaya Perumal Mudaliar 
v. Commissioner of Hindu Religious and Ghari- 
‘able’ Endowments (Administration) Depart- 
пепі?, that the guidelinesare thatitshould 
be a place of public worship, there should 
be acceptable proof of dedication for the 
benefit of the’ Hindu community or a sec- 
tion thereof and/or the worshippers have 
been using, as of right, the religious insti- 
tution as a place of public religious wor- 
ship. One of the essential requirements, 
siZ., dedication of Sri Suruliandavar for 
the religious use and benefit of the public 
in wantinginthiscase. On accountofit, 
the first contention of the respondent. viz., 
that the samadhi was of a saint and was, 
therefore, entitled to recognition as a 
temple than as a mere tomb of a mortal 
Hindu cannot be accepted. | 
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10. The second argument of 
Mr, Krishnamurthi, learned counse] for 
the respondent, was that, in an 
event, the institution was’ no lenges 
a mere tomb or samadhi, but had. 
become a temple because a Vinayakar- 
temple on one side and a Vel of Lord 
Subramania on another side had been 
consecrated by the devotees, The further 
argument is that the samadhi as wel] as. 
the temple and Vel had been put up with. 
the aid of funds donated by the devotees: 
of Sri Suruliandavar and therefore, the 
institution had become а temple and was: 
no Jonger a samadhi, Even this contention, 
Lam afraid, cannot merit acceptance. 
From the evidence it is seen that the main. 
or major ettraction still continues to þe 
the samadhi of Sri Suruliandavar and 
not the Vinayakar temple or the Vel of 
Lord Subramania subsequently added: 
thereto. Assuch,the Vinayakar temple 
and the Velcan only be considered as ad- 
juncts to the samadhi, and not as features: 
which have transformed the place from a: 
tomb pr a samadhi into a temple. А some- 
what similar question as the one on hand 
had to be considered by a Division bench. 
of this Court which decided  Veluswamt 
Goundan v. Dhandagani!. "The Bench held: 
that a temple built at or around the site 
of a samadhi can only be considered an. 
adjunct of the samadhi and not an. 
independent object of bounty, . In. 
yet another case, vide B.M. Committee 
v. H.P.E. Board *,. a .situation very: 
similar to the one on hand arose 
for consideration, The institution that- 
required consideration in. that case 
had its origin in the tomb or samadhi of 
one Bodendra Swamigal, a holy man and 
a saint. To commemoratehis memory, as: 
is not unusual, a matam, was constructed: 
round the samadhi in which pujas and’ 
religious observances were being done. 
Several big vigrahams or idols of Sri 
Gopalakrishna, Sri Rama, Lakshmana, 
Venugopala and Anjaneya were installed. 
in the matam and ріоёштеѕ of Sri Radha-- 
krishna, Sri Panduranga'Wnd others were 
also hung and puja was done, not to the- 
samadhi, but to the idols and pictures. 


1. (1946) 1 M.L.J. 354 : A.I.R. 1946 Mad.. 
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On account of these features, the conten- 
tion in that case was that the institution 
was a temple. The contention was 
rejected by Mack, J., and the. learned 
Judge held as follows : . 


nI am not prepared to hold that die 
mere presence of some idols and the 
festivals, which have grown round the 
samadhi of Bodendraswami, inevitable 
in the case of all tombs of saints and 
great men in this country, would bring 
it within the definition of a temple. 


The same ratio would apply to the instant 
case also. The building of Vinayakar 
temple on one side of the samadhi and the 
consecration of a Vel on the other side 

can only be considered adjuncts to the 
samadhi and not factors which have- the 
effect ofelevating the samadhi to the cate- 


gory o ofa temple. >. 
OES 


11. — Another contention advanced on 

behalf of the respondent was that, what-. 
ever be the origin of the institution, ifithas 

come to be recognised and respected by 

people professing the Hindu faith to be a 

place of divine presence and serenity, the 

sentiment of theworshippers should be res- : 
pected and the place or institution given 

recognition as a temple or a place of pub- 

lic religious worship. This argument is 

based on the observation of Varadachariar 

J., in Board. of Commissioners for the „Hindu 

Religious Endowments, Madras v. P. Nara- 

simhan* and a decision of Venkatarama 

Ayyar, J., in Rathnavelu . v. Gommissioner, 

Hindu Feligious © Charitable Endowments, 

The observation of Varadachariar, J., ‘in 

the case referred to above is to the 

40llowing effect : . pns 


“That wise the evidence in this case , 
describes as taking, place i in connection 
with the institution is . public worship, 
can admit of no doubt, «We think it is 
also religious, "The test is not whether . 
it conforms to any particular schoo] of 
' Agama Sasiras se think.that the 
question must We decided withreference 
to hi view of. the class of people who 
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take part in the worship. If the 

believe in its religious efficacy in thi 

sense that by such wórship, they arı 

making themselves -the object of th: 

bounty of some superhuman power, i 

mustbe regarded as ide wor 
-.Ship". зэ ` 


The difficulty in applying the ratio of thi 
observation to the facts of the instant case 
is that there is not adequate evidence here 
to show that the members of the public 
have been offering worship at. the sama: 
dhi with a belief in the religious efficacy 
of the institution and- they are making 
themselves the object of the bounty o! 
some superhuman power, Only five wit- 
nesses have been examined on the 
side of the respondent and all of them 
happen to be either office-bearers от 
members of the respondent Sangham. 
Since the Sangham was laying claim to 
exclusive right to conduct the Gurupuja 
and other festivals at the samadhi, the 
evidence of P.Ws, 1 to 5 becomesinterested 
testimony, No explanation has been 
offered by the respondent as to why no 


_independent witness was examined to 


prove the religioùs efficacy of the place 
even though it is claimed that thousands 
of devotees congregate at the samadhi 
during the Gurupuja festival. Turning 
now,.to Rathnavelu v. Commissioner of Hindu 
Religious and Charitable Endowments}, it was 
held therein that where, for a long period, 
an institution had been regarded as a 
place of religious;worship, which the 
public were entitled to use as a matter of 
right, it fell within the definition of a 
‘temple’ and the mere fact that the insti- 
tution had its origin in a samadhi and 
continued to have traces of its origin 
would.not make any difference. to the 
situation, I am afraid, the pronounce- 
ment of the Division Bench in that case 
cannot, be invoked Љу the respondent to 
its.aid in. the instant case, for, the facts 
there were totally different. Though the 
institution started with the Ки ө э 
of a samadhi for one Apparswami, it was 
always considered a pagoda and not a 
Samadhi. А. grant was mace in favour of 
Chidambaraswami who constructed the 
samadhi, as early as in 1860 by Governe 
1954 
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nent, and in the deed of grant, Chidam- 
)araswami was described as the faunder 
Xf the pagoda and not the samadhi. Vari- 
us puja$, utsavams and other celebfa- 
ions according. to: Vedanta Sastra were 
eing performed at the institution from its 
nception, А willleft by Chidambara- 
wami made reference only to the perfor- 
aance ofthe pujas and charities and did 
ot contain even a vague reference to 
he samadhi. Thus, in effect, the origin 
1 the institution as а samadhi and.the- 
xistence of a Samadhi had almost become. 
durred; It was in those special circum- 
tances, the Bench gave its opinion in the 
erms-extracted above, 'Thathardlyisthe 
dcture heré. The samadhi of Sri Suruli-_ 
ndavar is still very much in the picture, 
nd in fact, it continues-to Бе the major 
ttraction ofthe place; The main festival 
3 only the performance of his Gurupuja 
n the day he attained mukthi. Hence 
his decision too cannot advance the case 
fthe respondent in any manner. 2 
2. Ln hisattemptto sustain the judgment 
fthe'appellate Judge; Мг. Krishnamurthi. 
vent to the extrenie extent of contending 
hat when this Court has held that even 
Be:presence of an idol was not an indis- 
erisable feature of a Hindu temple; the, 
xistence of a Vinayakar temple,and ће” 
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ments Act (IL of 1927) аз amended by Act 

(Хо 1946), was left unchallenged and the 

finding became final. It was in that pecy- 

liar situation, that Viswanatha Sastri, J., 

heldthat the presence of an idol, though : 
it is an invariable feature ofa Hindv tern- 

ples, was not a legal requisite under the ` 
définition of a temple is section 9 (12) of 
the Act and that if the-public or that 

section of the public who went for worship 

considered that there was a divine pre- 

sence in that particular place and by 

offering worship there they were likely to 

be the recipients of the blessings of God, 

then the essential features ofa temple as 

defined in the Act were present. That 

Observation cannot be taken to mean that 

every place, where an idol is found must: 
be held а placeof public worship and 

therefore a temple. А DS 


13. The last argument of Mr, Krishna- 
"поті was-that that there is еуійейсе to 
show that the members of the public have 
been worshipping at the samadhi and 
attending the Gurupuja and other festi- 
vals in large numbers; that the contri- 
butions given by the public, as evidenced 
in the statements of accounts filed: by the . 
respandent and the existence of a hundial 
at the institution, would all go to-show 


that-the public were using: the samadhi- 
as a place of worship asofright and there- . 
Зоте, the institution must be-held to béa - 
public one.’ Though: theré'is evidence- 
to show that the public have been visiting 
the‘institution duting Gurupuja festival. 
etc. ahd also giving contributions for the - 
petformance:of the - festival etc., the evi- 
dence falls short of the requisite standard. 


7el of Lord Svbramiania at, Sri Suruli-. 
ndavar would;’by itself entitle the insti- ` 
ition’ Being classified a temple. The 

ase, relied on. by:the learned counsel is," 
ёатаѕијаті v. The Board of Commissioners, 
Yindu Religious Endowinents; Madras}. That 
vas'a.peculiar case where a Hindu exe-, 
utéd’a-deed ‘of gift endowing properties 


о а temple. which ' was in the process of 
onstruction,’ For some reason, the tem-" 
Је пеует came intoexistence,nor wasany' 
dolinstalled. “A question arose for còrsi- : 
letation whether ‘the , Hindu Religious 
indawmenits Board was entitled to treat 
he place’as an’ institution’ notwithstand-— 
ng е temple not being-completed and 
Һе: proposed "idol. installed, ‘Unfortu- 
ditély for the persons jn Charge -of the > 
nititution; a finding‘of’the- Board ` that: 
he, incomplete temple ivas'aii institution 
ind atemple within the meaning af sëc<? 
n 84 (1) ofthe Hindu Religious Endow-: 









1. LL.R. (1950) Mad. 799. 


to hold that they had been using the place 
for worship asoiright. It is needless tof · 
say;that mérely because the members of| . 
the public are allowed to attend religious| 
estivals, and ceremonies, it cannot:be 
straight way Said that such user was due 
to an inherent or acquired right of'the 
public to visit the: shrine and offer wor- 
ship. In various décions it has been 
repeatedly ‘held агь fact that 
Hindu ‘worshippers have' been freely 
admitted to the temple does not prove the 
temple to.be.a public institution, because 
the consonance of-Hindu sentirhent and 
practice is .not.to turn away worshippers 


- evenin private temples; ‘Vide: Bhagwan] 


I)... 


Dinv. Harsaroop*; State of Bihar v, Biseshwar. 
Das*,'and : ‘Chennammal у,.. Commissioner of. 
Hindu Religious and Charitable Endowment. a 
On account of all these features, the view 
of the appellate Judge that Sri Surulianda- 
var, though ‘a samadhi at its inception, 
had evolved into a public temple; cannot 
be sustained. The ,: learned -appellate 
Judge’ has not scanned the evidence in 
detail, nor has he-.applied the correct 
principle of law. Hence the finding on 
the first. two questions has to'be: against 
the respondent. 


14. Even on the third question: whether 
the respondent Sangham is entitled. to 
claim that-it has, acquired,a right to pers 
form the Gurüpuj Ја and festivals, the case 
of the respondent is on very Weak founda- 
tion.. Though the respondent. conten- 
ded ‘that’ it hed been doing Gurvpuja for 
over ‘thirty-five years, the evidence dis- 
closes that the Sangham ‘came into exis- 
tence only in the year 1968... Some.of the 
records filed by the respondent. "disclose 
that a few of the members of the Sanghar 
were | contributing funds -and making 
some arrangements for the celebrationi of 
Gurupujaetc., at-the samadhieven before 
the Sangham came into.existence, . That 
cannot, however, be taken. that. the’ 
Sangham itself was performing the various 
‘celebrations. That apart, the evidence is 
also not clinching that all the expenses in- 
curred at the samadhi were not exclusive- 
ly by the contributions of the members 
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have spent moneys for the.con striction с о 
the” Vinayakar temple étc. - But, all those 
donors ате not’members.of the Sanghar 
According’ to him, there. are, only abou. 
two hundred. membets ‘in’ thé: Sanghan 
and the Subscription, of each member i 
énly. Rs, 2; per anni. From out of thc 
subscriptions cf the’ members the variou: 
expenses incurred for the celebration o 
Gurupuja etc., cóuld.not kave- been met 
It threfore follows that the balance ò 
expenditure, must have. been met eithe 
by the appellant or the members of 06 
public; He has admitted that the. 
installed in the temple was not eade 
by the: Sangham, but was acquired fron 
out of the funds given by the public. . The 
hundial ‘collections do nct seem’ to be 
taken by the office-bearers of thé Sanghar 
because the collections are not shown in 
the statementsofaccounts. On the othe) 
hand, D.W. 1 has stated that hundial 
collections would be about Rs. 500 pe» 
annüm.and that amount. was utilised by 
the ` appellant alorig with het own fund: 
to perform the festival etc., at the temple. 


15. Over and above all these-things, it ir 
seen that the suit has not been filed by 
the Sangham їл а Tepreseniative capacity. 
Аз such, even if it were to be held tha: 
Sri .Suruliandavar: was not. a ‘private 
samadhi, .but*was' a public temple, it i: 
not understandable how the respondent 
Sangham can -claim. exclusive “right tc 
conduct the Gurupuja and other festivals. 


of the Sangham. Admittedly, the elec- ^ Р.М. ? has admitted that the. Vinayaka: 


tric installations in the samadhi were 
not provided by: the ‘members of the 
Sangham. From the evidencé of D.W. 1. 

it isseen that it was Muniammal who had 
- made arrangements for electric lights etc., 
being fitted at the temple. . Though the 
Sangham produced receipts to show that - 
it had paid, the electricity.: charges for 
some years, the appellant too "has pro-. 
duced receipts to show that she had also 
been paying the electricity charges for 
the current consumption at the samadhi. 
Further more, . 1, has admitted in 
Cross-examination that several devotees 
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temple etc., was constructed: from out О: 
public contribution. and the institution 
belongs to the public at large. Assuch. 
it isonly the representative of the public 
who : can - claim a right to- manage the 
affairs':of tbe institution and not the 
respondetit. Sengham, which has only a 
membership of about two hundred on it: 
rolls: :"This- infirmity in the.case of the 
respondent also- stands in the way-of the 
reliefs of declaration. and injunction, а? 


prayed for in the suit, being granted to it. 


An argumerit was advanced by the respon- 
dent's counsel that. the appellant had not 
gone into the- ‘witness-box and adduced 
evidence in support of her сазе, ^ Thàát 
cannot be considered a serious infirmity, 
bécause, being a woman,she hasto neces. 
‘Sarily indent.üpon the‘ servicés of.he1 
male relations to look after. ш arrange- 
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nents for the festivalsetc. , at the samadhi. 
2.М, 1, being her own husband's brother's 


on, has therefore, been examined to’ 


peàk about the affairs of the samadhi, 
Nhatever it be, itis the respondent who 
ame to Court witha specific. case and 
s such, the burden of sustaining the 
iverments in the plaint is on the respon- 
lent. When thatobligation has not been 
atisfactorily discharged, there is no point 
n contending that the appellant had not 
idduced’ any evidence on her side.in 
upport of her contention, The learned 
ippellate Judge wás clearly in error ‘in 
wlding that the respondent Sangham 
«ad been doing the Gurupvja for about 
hirty-five years and therefore, it had 
»ecome entitled to do the puja in the years 
© come'also without let or hindrance. 
Chis question is also answered against 
he respondent. ` 


{6. In the result, the appeal has to 
ucceed and the judgment of the appellate 
fudge cannot be sustained, The appeal 
vill therefore stand allowed and the dis- 
anissal of the suit by the trial Court will 
itand restored. There will, however, be 
yo order as to costs. It’ is, however 
nade clear that the findings rendered in 
‘his appeal would not operate as a bar 
against the Hindu Religious and Chari- 
table Endowments Board. If, at some 
future point of time,’ the Board, feels 
that the samadhi had evolved into a 


:emple and there is large-scale participa- > 


tion ofthe public in the festivals conducted 
ш the institution and therefore, the mana- 
gement should vest with the Board the 
Board will be entitled to put forth its 
case and have the same decided on merits. 
As pointed out by this Court in 4oisomma 
v. Kunhali*, confirming another decision 
of this Court in Second Appeal No. 1394 
of 1948 апа іп Ponniah Майат v. Ghellian 
JVadar?, where the Board itself is not 
directly interested in the dispute, the bar 
under section 84 to a civil Court adjudi- 
cating the dispute would not appiy, but 
however, any decision by a civil Court 
would not tie the Board's hands where the 
Board itself wants to initiate action about 
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the institution which was the subject- 
matter of dispute in the civil action. 
No leave. | 


R.S. 


IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 


Present :—0. ў. В. Вані, ў. 
.. Appellant” 


———— Appeal allowed, 


Sivasangu 
д. 


Chinraiah is Respondent. 


(A) Coil Procedure Code (Р of 1908), Order 
21, rulzs 66 (2), 72 and 90— Morigage decree 
—Proferty’ brought to sale by decree-holder 
second time—Application for permission by 
decree-aolder to bid at the auction — Notice. 
of cpflication wot given ta judgment-debtor 
— Notse whether necessary— Whether. judg- 
ment-dzbtor can assail sale on the ground of 
matericl irregularity. 


(B) Cisil Procedure Code (V of 1908), Order 
21, пке 66 (2) (00)—Sale proclamation — 
Upset -price fixed by Court — mentioned — 
Qudgment-debtor's valuation and decree holder's 
valuation not mentioned—Sale iJ. vitiated. 


It would not be proper for the Court to 
grant permission to the decree-holder to 
bid at the auction even when the proper- 
ties ar» brought to sale for the first time. 
There is no warrant, however, for the 
proposition that there should be at least 
two such attempts to bring the properties 
to sale before permission to bid could be 
granted to the decree-holder. [Para. 11.] 


Order 21, rule 72, Givil Procedure Code, 
does not provide for any notice to be 
given to the judgment-debtor of such 
petiticn. 
ing its discretion the Court should con- 
sider all the circumstances and exercise 
the discretion, not arbitrarily but on 
judicial lines, it isagesirable for the 
Court to give notice ® the judgment" 
debtor in regard to such petition so that 
the Court may be in a position to consider 
allthecircumstancesof the matter. 

• [Pare 4.] 
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. ` ` Sth December, 1975. 


Nevertheless, since in exercis- 


E»! 


y» 


a) 


Under Order 21, rule 90 (o) . (Madras 

Amendment) no sale shall be set aside on 

the ground of irregularity or fraud unless 

upon the facts proved the Court is satis- 

fied that the. applicant has sustained 

Eu by reason of such irregularity or 
aud. 


Order 21, rule 66 relates to the drawing. © 


up of the proclamstion of sale while 
rule 67, relates to the publication of pro- 
clamation. In the present case, when the 
first proclamation was setttled, the judg- 
ment-debtor's valuation was noted, but 
that first sale was adjourned owing to 
want of bidders and the learned Subordi- 
nate Judge on the subsequent settlement 
of the proclamation did not mention the 
"upset price. "That would be tantamount 
to his fixing the other terms of the procla- 
‘mation in accordance with the terms 
. given in the first sale. But unfortunately 
in publishing it, the other terms noted 
án the first proclamation were not noted, 
such as the judgment-debtor’s valuation. 
As such there are no grounds whatsoever 
to set aside the sale. [Paras. 18 аид 19.] 


Cases referred to :— 


Venkitammal у. Janaki Ammal, 
1 M.L.J. 366; B. Susa v. 
-Saraswathi Ammal, (1970) 1 M.L.J. 
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16 Cal. 132 ; Raghavachariar у. Murugesa 
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Appeal against the order of the Court of 
the Additional District Judge, Tiruchira- 
palli, dated 11th April, 1975 and made in 


Seetharama 
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Esakki Doss v- Qhelliah 
9; Natarajan v. Мз. 
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C.M.A. No. 14 of 1973 (E.A. No. 472 0 
1972 in E.P. No. 298 of 1970 in O.S. No 
665 of 1969, dated ‘Ist September, 197. 
on the file of the Court of the Third Addi 
tional Subordinate Judge. Tiruchirapalli) 


$. Ramalingam and R. Mohan, fo 


Appellant. 
М. V. Krishnan, for Respondent. 
The Court delivered the following 


JupGMENT.—This appeal has been pre 
ferred against the order of the learne 
District Judge of Tiruchirapalliin C.M.; 
No. 14 of 1973, confirming the orde 


-passed by the learned Subordinate Judg 


of Tiruchirapalli dismissing a petitio. 
filed under Order 21, rule 90 and sectio: 
47 of the Civil Procedure Gode, by th 
appellant for setting aside а Gourt-sak 


2. The respondent-decree-holder obtair 
ed a mortgage decree agajnst the appe 
lant-judgment-debtor and brought th 
mortgaged properties to sale and subs 
quently on 21st April, 1971 he purchase 
the propertiesin Court-auction for a sw 
of Rs. 7,000 after obtaining permissio 
from the Court to bid in the Cour 
auction. The judgment-debtor assaile 
the sale on the following grounds; (1) tI 
decree-holder managed to see that du 
publication of the sale proclamation w: 
not made and as a result thereof tl 
prospective purchasers did not get suf 
cient information and properties wort 
Rs. 20,000 had been sold for a low amow 
of Rs. 7,000; (2) no notice was give 


. to him, the judgment-debtor in regard : 


the petition filed by the decree-hold 
for permission to bid in the auctior 
and (3) the executing Court erred 

having allowed the decree-holder to b 


/ - jn the auction even when the properti 
(1950) 1 M.L..J. 111: 63 L.W. 225:. 


were brought for sale the second tim 
All these contentions were negatived } 
the learned Subordinate Judge of Тітисі 


- rapalli. 


3. With regard to the first contenti 
that there was no publication of the sa 
proclamation, it was pointed out s 
behalf o£ the judgment-debtor that t 
sale proclamatjon was not affixed to a 
conspicuous part of the suit properti 
and was not proclaimed by beat of to» 
tom, but no evidence was let in supp 
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ofthatcontention: ‘The learned Subordi- 
nate Judge has referred to the submission, 
in. the application for setting aside the 
sale, that the time fixed for the sale in the 
proclamation was 2 P.M., and the:sale was 
conducted at 4 p.m., and hence the persons 
who had been to tlie Court to purchase 
the suit properties left the Court by 3 P.M. 
and has inferred from thosestatements that 
there was due proclamation and a number 
of purchasers were present at 3 p.m. that 
day., In any event this objection of the 
iudgment-debtor has not been substantiat- 
2d by.any evidence whatsoever and-hence 
both the Courts below have rightly found 
that this objection had not. been. esta- 
blished. -> bog 


4. The next. ground urged was that, no 
notice was giveri to the judgment-debtor 
in regard to the application filed by the 
decree-holder to reduce the upset price 
and seeking permission to bid at the auc- 
tion. . Order 21, rule 72, Civil Proce- 
jure .Code, does not provide, for any 
20tice to be given to the judgment-debtor 
3f such a petition. Nevertheless, since 
in exercising the discretion the Court 
should consider all the circumstances and 
exercise the discretion not arbitrarily 
but on judicial lines it is desirable for the 
Court to give notice to the judgment- 
debtor in regard to such petitions so that 
che Court may be in a position to consider 
all the circumstances of the matter. . In 
Venkitammal and another у. Janaki Ammal, 
it has been held by Ramanujam, j.,that 
the Court, while considering the grant of 
permission under Order 21, rule 72 
should take into account. certain objec- 
tive matters and the discretion should be 
sxerised.on judicial lines and not arbit- 
rarily and though Order 21, rule 72 does 
aot provide for any notice to the judg- 
ment-debtor or any reasoned order being 
zivev by the Court, it is desirable for the 
Gourt to give notice to the judgment- 
Jebtor to show cause as to why.the per- 
mission should not be granted and to pass 
а reasoned order if objections are raised, 
ind though the statute does not provide 
or any notice, it is well established that 
he Court exercising judicial functions, 
thould normally give notice to the party 
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‘who is likely to be affected by that-ordér 
-and cannot pass.an érder -behind. the 


back of the party, offending the princi- - 
ples of natural justice. ` But then, merely 
because such a notice wás not given:it 
cannot be held zhat the sale in is vitiated. 
Even if а decree-holder bids and pur- 
chase a property in Court-auction with 
out obtaining such permission, such рш- 


.chase will not be void or à nullity but is 


only to Бе avoided on the application of 
the judgment-debtor. esi 


5. In B. Sušila and another у. Saraswathi 
Ammal and ` otherst, it was held by 
this Court that the Court fixing the upsét 
price is not under an obligation to issue 
notice of fixing that upset price or the 


‘alteration thereof to the judgment-debtor 


a 


and. the failure to give such notice does 
not constitute a ‘material irregularity 
or fraud ‘within the meaning cf Order 
21, rule 90, Civil Procedure Gode. 


-6, In P. Achamma v. T. Bavanna?, it has 


been held tbat the grant of permission 
undet Order 21, rule 72 is an adminis- 
trative act and the non-issue of a notice to 
the judgment-debtor does not vitiate the 
sale. lt was however observed in. that 
decision that the executing Court gene- 


‘rally directs notice to. the judgment- 


debtors jn an application under Order 21, 
rule 72, and that it is a salutary practice 
to do so, But, actually, in the case now 
before me on an examination of the 
records, I find that in E.A. No. 7 o£ 1971 
which was à petition filed by the decree- 
holder for permission to bid and set off 
notice was served on the defendant 
through the Court but the defendant was · 
called and was absent and the Court 
granted the permission. Likewisein E.A. 
No.60f 1971, in thepetition filed by the 


: decree-holder то reduce the upset price 


also notice was given to the judgment- 
debtor and he was:served but was absent 
and the upset price for lot. No. 1 was 
reduced from Rs. 2,500 10 Rs. 2,000 and: 
for lot No. 2 to Rs. 5,09 from Rs. 7,000. 
No doubt in both thost petitions the 


` Court did not give its reasons for granting, 


the permission or for reducing the upset 
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price. But nevertheless the Court has 


. relied.on the affidavits filed in a of E 


those applications. . 


7. Ananthanarayanan, C. " in "Malam- 
. med . Mustafa Maracayar уг Udaianachi 
Ammal!, has observed that the “order 
granting permission should specify.. the 
grounds оп which it is: granted, particu- 
‘larly, where the ehyections: thereto have 
: been overruled, . .: . 


'8. In the case now before me dies were 
no objections raised by tlie judgment- 
- debtor.. Therefore the failure of the 
learned Subordinate Judge to mention 
"the grounds on which he granted per- , 


“mission would not amount to an irregu- : 


larity. 


9. In Sivathai Anai v. Arulayee Ammal, _. 
an'argument was raised before Kailasam, . 


'J., that permission should be gianted only 
if there were no bidders at two sales and 
‘that the upset price was reduced without 
notice to the judgment-debtor. | Ka ilasaín, 
'J:, Observed it will be seen that Order 21, 
rule 72 and гше 199 of Civil Rules of 
Practice, safeguard the interests of the 
К judgment-debtor and tbe Court itself is 
bound to consider the-facts of the case 
and grant permission to the decree- 
holder to bid or purchase the property 
and in doing so, the Court willhave to be 


satisfied that unless by granting permis- . 


sion to the decree-holder an advantageous 
sale cannot otherwise be had and though 
Order 21, Tule-72 and rule 199 of Civil 
. Rules of Practice do not provide for notice 
to the judgment-debtor, -it is necessary 
that the judgment-debtor should be given 
notice in order to enable the. Court to 
satisfy that an advantageous sale cannot 
otherwise be had and decide whether 
permission should be granted to the 
_decree-holder or not and that there is no 
authority to say that leave to bid. should 
not be granted on the first occasion itself 
and all that is required in law is that the 
Gourt should be extremely cautious in 
. granting permission and that it.should be 
satisfied that an g@Vantageous sale cannot 
otherwise be ha 
tothe decrce-holders and that it is a rule 
„of caution that normally leave should 
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than by granting leave - 
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-not be granted on:the . first .' occasion 
because, ‘the Court will: not have ап 
opportunity.to know the facts about: the 
nature of the bid, the value of the: pro- 
;perty etc. which would enable it to decide 
. whether it should grant permission 01 
not. I respectfully ай. witir these 
observations. 


"10. In support "of the third ‘contention 


that the Court should not have granted 
‘such a permission even when the properties 
were brought to'sale for the second time, 


“the decision in ‘Venkitammal. v. Janaki 


Ammal*has been cited by the learned coun- 
selfor the appellant. Ramanujam, Ј.. 


` has observed there that the conduct of the 


décree-holder in obtaining leave to bid 
` even on the first occasion of sale without 
any Ostensible or justifiable reason and 
‘purchasing the’ property amounts to 
In coming 
‚хо that conclusio», Ramanujam, J., has 
referred. to a number of decisions. In 
Sheonath Doss v. Janaki’ Prasad Singh®, it 
was observed that leave to bid and set off 
should be given very cautiously and only 
‘when it is found, after proceeding with 
„the sale, thatno purchaser atan adequate 
‘price can be found, and even then it 
should be given. only after some enquiry, 


- 


- that the sale proclamation has been duly 


‘published. The words “after proceeding 
.with the sale, that no purchaser at an 
adequate price can be found? would 
necessarily raise the inference that there 
‘should be at Ieàst one.effort to sell the 
properties anc only after that attempt 
fails owing to want: of purchasers at an, 
adequate price the question of giving pers 
mission to the decree-holder to bid and 
set oft should be considered by the Court. 
In Raghavachariar v. Murugesa Mudali®, 

it has been held that in dealing with the 
considerations to be- taken into ‘account 
while giving such permission, the main 
question for the ‘Court to consider is 
whether it is to the adventage or dis- 
advantage of every one concerned in 
order to obtaining the highest price that, 
the plaintiff should. be allcwed to kid or 
not. In Varadaraja Pillai v. Gandagot 
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-Nanniar!, Krishnaswami Nayudu, J., after 
agreeing with the observations in Ragha- 
wachariar v. Murugesa Mudali?, has observed 
that “іп this case the application for 
leave to bid was made for the very first 
sale and even ior the first sale the decree- 
holder without any material that he could 
place before the Court, apprehends that 
the properties may not fetch a good price. 
Though 1 am not in entire agreement 
with the conditions laid down by the 
learned Judges in the Calcutta case to 
enable a decree-holder to obtain permis- 
sion to bid I am however of opinion that 
the power to grant leave to bid must be 
cautiously exercised and unless the Court 
is satisfied from the circumstances shown 
in the affidavit that otherwise an advan» 
tageous sale could not be obtained, no 
such leave should be granted. In Mokam- 
med Mustafa Maracayar v. Udainachi 4mmal?, 
Anantanarayanan, CJ., observed. that 
where the permission to bid and set-off 
is sought by a mortgagee, that discretion 
should be exercised with considerable 
care, that instances of that kind should 
be scarce and not liberal and that only 
where attempt to bring the property to 
sale has become unsuccessful on а prior 
occasion and the mortgagee has become 
unable to realise the debt which is very 
old, leave can be granted in such cases. 
He has further observed that it is desirable 
that the order granting permission should 
specify the grounds on which it is granted, 
particularly where the objections thereto 
have been overruled. 


11. Therefore it is clear from the above- 
said decisions thet it would not be proper 
for the Court to grant such permission 
even when the properties are brought to 
sale for the first time. In the case which 
was before Ramanujan, J., also such 
permission was given even at the time 
when the properties were first brought to 
sale. But then there is no warrant for 
the proposition that there should be at 
least two such attempts to bring the pro- 
perties to sale before permission to bid 
sould’ be granted to the decree-holder. 
[n the case now before me such permis- 
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sion was granted when the properties 
were brought to sale for the second time. 
On the first occasion when the properties 
werebrought tosale there were no bidders, 


12. The next objection if that the pro- 
perties have been sold for a very low price. 
The respondent had filed twc documents 
-Exhibjts B-l and B-2. Under Exhibit 
B-1, on 2nd June, 1971 the western 82 1 /2 
cents in S.F. Nc. 362/5 wassold for 
Rs. 1,534 and the remaining eastern half 
of that survey number is the first of the 


items of properties concerned in these pro- ` 


ceedings and it has been sold for Rs.2,005 
in Court auction. Similarly Exhibit B-2 
shows that on 23rd July. 1970 an extent 
of 74 cents in S.F. No. 251/5, 251/6 and 
251/7 has been sold for Rs. 3,000 while an 
extent of 55 cents in S.F. No. 251/5 and 
43 cents in S.F. No. 251/6 have been sold 
in Court-auction for Rs. 5,005. It is 
therefore clear as found by the learned 
Subordinate Judge that the Court-auction 
had practically fetched the same price 
that was prevalent in the market. 


13. The next contention urged is that 
which was raised for the first time only 
before the first appellate Court. It is 
contended that the valuation of the pro- 
perties according to the judgment-debtor 
hasnot been mentioned in the sale pro- 
clamation. As observed by the learned 
District Judge after receiving the first sale 
notice under Order 21, rule 66, Civil 
Procedure Code, the judgment-debtor 
appeared before the Court and filed a 
counter in which he mentioned the value 
of the properties as Rs. 20,000 but there- 
after he did not take part in the executicn 
proceedings at all. On 23rd October, 
1970 the presiding officersettled the sale 
proclamation fixing the upset price for 
lot No- 1 at Rs. 2,500 and for lot No. 2 at 
Rs. 7,000 and the presiding officer had 
noted in the proceedings the valuation 
given by the judgment-debtor as 
Rs. 20,000. - The sale terms were copied 
in the draft sale preglamation in which 
the valuation given the judgment- 
debtor, the decree-holder and the Court 
Amin and the upset price fixed by the 
Gourt were all mentioned and the procla- 
mation was made and the properties were 
put up for sale on 23rd December, 1970 
but for want of bidders the properties 
could not Бе sold and subsequently E.A. 


v) 


-— 


1) 


No. 6/71 tọ reduce the upset price 
and E.A. No. 7 of 1971 to permit the 
«decree-holder to bid in the Court auction 
were filed and notices were ordered on 
both these applications and were served 
‘on the judgment-debtor who however 
remained absent and those applications 
-were allowed on 4th February, 1971 and 
xhe fact of reducing the upset price was 
noted in the docket sheet in the execution 
‘proceedings and the Court directed the 
properties to be proclaimed and sold on 
1st April, 1971. But, however, it ap- 
-appears that in that proclamation only 
‘the upset prices fixed by the Court was 
mentioned and the valuation given by 
the decree-holder and the valuation 
given by the judgmeni-debtor were omit- 
ted to be mentioned. The question: is 
whether this would vitiate the sale. 


14. Oa behalf of the appellant the deci- 
sion in Seetharama lyengar v. Veeraraghava 
Pillai and another, has been cited. In 
‘that decision Venkataraman, J., has held 
'that on the wording of Order 21, rule 
66 (2) (c), Civil Procedure Code, each 
sale proclamition should mention the 
value cf the property as stated by the 
$udgment-debtor. But he held that he 
was unable to find that the judgment- 
debtor had sustained substantial injury as 
a result of this irregulerity and hence 
under the third proviso to Order 21, rule 
90, Civil Procedure Code,he was preclud- 
ed from setting aside the sale on the 
-ground ofthat irregularity. He further 
-observed that the crux of the matter is 


that mentioning the  judgment-debtor's, 


"valuation as Rs. 100 per cent. would not 
.have really improved mitters when we 
find that it was m?ntioned in the first 
-proclamation and there were no bidders 
on the prior occasions. 


15. On behalf of the appellant the deci- 
‘sion in Esakki Doss v. Chelliak and another? , 
.has been cited. There also the substan- 
tial ground taken, for setting aside the 
sale, by the ju ent-debtor was thst 
the judgment-d€btor’s valuation had not 
been given in the sale proclamation and 
that had caused substantial prejudice 
resulting in the property being sold for a 
flow prict. It was observed by Gokula- 

1. (1970) 1 M.L.J. 127. І 
2. (1974) T.L.N.J. 109. 
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krishnan, J., that the settlement of pro” 
clamation must contain all the particulars 
mentioned in Order 21, rule 66 (2) 
Civil Procedure Code, and must be settled 
and written by the Judge and signed by 
the “proclamation ” 
has to be taken as settled by the 
Court and if that proclamation does not 
contain the necessary particulars, it has 
to be held that there is defect in the 
proclamation of sale itself and further, 
the notes-paper, wherein the District 
Munsif had stated certain particulars and 
signed, can be taken as “ proclamation ” 
settled by the Court and that proclama~ 
tion settled by the Court admittedly did 
not contain the judgment-debtor's valua- 
tion and therefore there wasa clear defect 
in the proclamation of sale which vitiated 
the entire sale proceedings and the matter 
squarely came under section -47, Civil 
Procedure Code, and the sale held on 
such defective proclamation has to be 
set aside. 


16. In the case now before me, on 23rd 
October, -1970 the learned Subordinate 
Judge had noted in the notes-paper the 
upset price fixed by the Court and the 
judgment-debtor’s valuation. But for 
that sale fixed to take place on 2nd 
Janurry, 1971 no bidders turned up and 
the properties were not sold end the 
petitions to reduce the upset price and 
for permission to bid were filed and on 
4th February, 1971 the learned Subordi- 
nate Judge had noted that upset price 
had been reduced and he ordered procla- 
mation and sale on 21st April, 1971. 
In that notes-paper he has no doubt nor 
mentioned the judgment-debtor's valua- 
tion again ; but it should be noted tha: 
after the judgment-debtor had first ap. 

ared and given his valuation a: 
Rs. 20,000 he did not take any part in th« 
execution proceedings in spite of notice 
having been given to him about the peti: 
tions for reducing the upset price and fo» 
permission to bid. 


17. The factsnow before me are entirely 
different from the facts which gave rist 
to the aforesaid decision, of Gokula- 
krishnan, J., Under the proviso t 
rule 90 (1) of Order 21 (Madras Amend. 
ment) no sale shall be set aside on tht 
ground of irregularity or fraud unles 


- upon the facts proved the Court is satis 
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fied that the applicanthadsustaired injury 
by.reason.of such irregularity or fraud. 
It has been argued on behalf of the appel- 
lant. that the material irregularity. or 
Tauc.should be in publishing or conduct- 
ng it and the settlement of proclamation 
з antecedent to the publishing or: con- 
jucting it and as such the matter would 
some under section 47 and.not under 


Ərder 21, rule 90, Civil Procedure Code, 
ind consequently it-is not necessary.to 
rove that the judgment-debtor had sus- 
ained substantial injury, - Consequently, 
‘he. learned counsel for the appellant has 
joined out that. the observation. of 
Venkataraman, J.,.in Seetharama Iyengar v. 
Veeraraghava Pillai and: another, . that 
he learred Judge was unable to find that 
he judgment-debtor had sustained sub- 
itantial injury ава result of that irregula- 
ity and hence under the third. proviso 
9, Order 21, rule 90, Civil Procedure 
Jode, he was precluded from setting 
iside the sale on the ground of that irre- 
fularity, would not apply to. the facts of 
һе .саѕе now before me. In support of 
hat argument he has pointed. out the 
'bservations of Gokulakrishnan, J., in’ 
Zsakki Doss v. Chelliak and another®, where 
be learned Judge observed that “the 
natter squarely comes under section 
‘7, Civil Procedure Code, and the. sale 
ield on such defective proclamation settled 
vy the Court has to be set aside. 


8. The learned counsel for the appel- 
int has also referred to the decision in 
Vatarajan v. M/s. Chandmull | Amarchand?, 
rhere it has been held that Order 21, 
ule.90. Civil Procedure Gode, would 
pply only where a sale is sought to be 
staside on the ground of material irregu- 
arity or fraud in publishingo: conducting 
tand the want of notice under Order 21, 
ule 64 ог -66 is a stage. anterior zo the 
ublication of the proclamation of sale 
nder rule 67 or conducting the sale and 
: will not fall under Order 21, rule 90. 
‘he above observations were made when 
ie question came up for consideration 
5 to whether the application to set aside 
1e sale was within time, for if it was one 
ndér Order 21, rule 90, .the shorter 
a a M 
1.700970 1 MLJ: 127 .. 77 77 
2. (1974) T. N.L.]. 109; — "7 
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period of 30 days*limitation prescribed: 
under Article 127 of the Limitation Act 
would’ apply ; but if it was.one under, 
section 47, Civil Procedure. Gode; then. 
Article 137 of the new Limitation Act 
would apply giving a. perioc of limitation 
of three years. Of course, Order 321, 
rule 66 relates to the drawing. up of the 
proclamation of sale while rule 67 relates 
to the publication of the proclamation. 
But, then in the case now before me, as I| 
have already pointed when the first|- 
proclamation was settled, the judgment« 
debtor's valuation was noted, but that 
first sale was adjourned owing to want of 





debtor’s valuation. ` : 


19.. In Hrishnaswami Gounder v. Palani 
Gounder!, Maharajan, J., has observed : 


“It is clear from the language. of the 
Madras Amendment of sub-rule (2) cf 
Order 21,-rule 66 that the value of the 
property as stated by the judgment~ 

: debtor can be specified by the Court 
only if the judgment-debtor ‘appears 
in the execution proceedings and states 
the: value of the property as per his 
estimate. If the judgment-debtcr fails 

` to appear in an execution petition and 
fails tc state in that execution procéed- 
ing his estimate of the value of the pre- 
perty, it is no part of the duty of the 
Court to make a research relating to 
.any Other proceedings between the 

. parties in order to find out-it thé judg- 
' ment-debtor had stated the value of the 
property." i. 0 is А 
20. I therefore find*«Qat there are. по · 
grounds whatsoever to seaside the sale in 
this case. Hence this second appeal is 
dismissed with costs. SM 
R.S. ` a " Appeal dismissed, 
Т. (1975) 1 M.LJ. 114: АЛ.В. 1975 Mad. 
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{N THE HIGH COURT OF JUDICA, 
TURE AT MADRAS. 


PRESENT LIT. Ranaprasada 
Ratnavel Pandian, J}. 
Kodiketti Nadar .. 
д md 
Maria Luis Martin Fernando and 
others - : . Respondents. 


(A) Civil Procedure Gode (V of 1908), Order 21, 
Rule’ 2—Money payable under а decree— 


Rao and. 


.i Appellant” 


Paid out of ии of payment— `. 


Power of Court. 


(B) Letters Patent Appeal—Interference in 
findings of fact made » judge sitting singlp 
af permissible. 


Certification of payment, under Оше 21, 
rule 2, Civil Procedure Code, is possible 
under two different heads. 1t can spring 
from -an actual payment of money by 
the judgment debtor to.the decree-holder 
or secondly by an adjustment of the said 
decree to" the satisifaction of the deeree- 
holder ‘either in part ог in whole. In^ 
either case, however, the dominus - litis . 
to bring such matter to the Court's view 
üs.the decree-holder himself since jit is. 
his.responsibility to certify such payment 
or other.adjustment and bring it to the 
notice of the apptopriate Court who. 
shall .act accordingly. But Order 21, 
rule 2 does not pose an empty formality. 
It a, case of certification, or adjustment 
comes up before: an Executing -Court 
and if the jud gment-debtor or tbe decree- 
holder himself, is ahle to satsify the con- 
science.of the Court, then the power. 
of the Court is available so as to make a- 
. judicious probe into the legality, regu- ` 
larity ;or truthfulness of such payment., 
or ацец, : o7, [ Para. 5]. 


Pragamatically, a | Letters Patent Appeal | 
48. ‘second appeal. “But in the absericé 
of any } ‘inhibitions’ ‘as ' provided. under > 
section, 100 of the Givil Procedure Code, : 

the’ Jui c e by Court 
under’ Clause 15 'of the. Létters Patent, í 
appears : to be vast’ and might! include ' 
sometimes ‘the re-appraisal ‘of facts and ` 
meritsi.. ‚ But on that’ score, ,under* the 
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guise of re-appraisal the Court exercising 
jurisdiction’ under the Letters Patent 
would not be justified in interfering with: 
thé concurrent findings of fact rendered 


‚ hy the learned’ single -Judge who, after 
- considering the evidence and the records 


came to certain conclusions in which he 
agreed with the: trial Court itself. Thus 


Jn matters where a single Judge of the 


High Court in exercise of his appellate 
powers after re-appraisal of the evidence 
and the records agrees with the findings 
of fact rendered by the trial Court or the 
first appellate Court,it would be difficult 
for the Gourt exercising jurisdiction under 
- the Letters Patent to brush aside such 
concurrent findings. of ѓасі, апд once 
. again for a third time consider the evi- 


- Депсе and the record to find otherwise. 


[Para. 6.] 


Letters oe Appeals preferred to the 
High Court under Clause 15 of the 


. Letters Patent lagainst the orders of 


Honourable Mr. Justice Natarajan dated 
6th April, 1973 and made iw C.M.A. 
Nos. 118.01 1979, 75 0f 1972, 114 of 1972 
and 115 of 1972 respectively: `(Е.А. 110 
of 1970, E.A. . . 108/1970, Е.А: 107/1970 
and 109/1970 in:O.S. No. 8 of 1962 on 
the file of the Sub-Gourt, -Nagercoil 
respectively). - 


$.- - Chellaswimy, for Appellant. | 


S: Padmanabhan; ‘for ` P.R. Ramachandran 


and T.R. Rajagopalan, ‘for, , Respondents. 


те Judgment v of the Court was delivered 
y А? 


Bamaprasada Rao, 5.—These : Letters 
Patent Appeals РИ out of a common 
judgment, rendered by. Natarajan, J. 
.in A.A.Os.Nos. 75, 114, 115 and 118 of 
1972. These Letters Patent Appeals are 
inter-connected. . We shall, state a few 
facts,to .appreciate > thé- real . - dispute 
between the parties. . : 


2.. Ina. previous litigation, to wit, a 
mortgage suit filed by the ‘respondents 
in "O.S. Nô.8 of 1962 on‘the-file of the 


Subordinate Judge’ of Nagercoil, the 
"respondents. obtained à: eliminzry 
1 decree-, on, 28th * ‘October: ‚1969. In 


H5 P n Nos. 28 to 28 of 1973. 
2 ie December; 1975. 


` course of ‘time, a final ‘decree was passed 
on 10th February, 1964. On ME judg- 
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ment-debtor’s failure to respect the final 
decree in accordance with its tenor, the 
hypotheca was brought to sale. In 
the public auction held on 17th February 
1966 itis claimed, tbe plaintiffs! counsel 
on behalf of the plaintiffs, purchased 
some of the properties which were the 
subject-matter: of such a public sale. 
The appellant filed an application to set 
aside that sale but was unsuccessful till 
the disposal of the Letters Patent Appeal 
by this Court in L.P.A. No. 1 of 1970in 
which the Court found that there was no 
irregularity in the sale; nor was there 
any fraud which woud necessitate the 
public sale being setaside. The appel- 
lant. having thus failed in setting aside 
the public sale as above, entered into a 
dialogue with. the respondents and it is 
said that between January and February, 
1970 there were negotiations fcr a 
compromise. The material terms of the 
discussions revolved on the appellant | 
paying a substantial sum to the respon- 
dents as the decree-hclder by a sale of 
his properties to the Vivekananda Rock 
Mémorial Committee as also by a sale 
of his wife'$ properties. · Apparently, 
after such discussion, an agreement dated 
97th February, 1970 was drawn up as 
between the appellant and the respon- 
dents which arrangement is the subject- 
matter of the, proceedings before us. 
The ieamed Judge has extracted in his 
order the compromise memo. and it is 
needless for us to re-extract the same. 
The appellant’s case is that as per the 
terms of the arrangement so recorded on 
27th February, 1970, he filed the same 
in Court the next day and has partly per- 
‘ormed his part of the obligations under 
it, though not contemporaneously along’: 
with the writing of the memo. of com- 
promise, but some time later by paying a - 
cum of Rs. 9,685 to the respondents’ 
sower-Of-attorney who was the person 
xhind ‘the entire show and that factu- 
Шу, Һе has paid the other sums payable: 
дет the memo. of compromise and that, 
herefore, the joint memo. so filed by’ 
im along with the respondents into. 
Yourt on 28th February, 1970 projects a. 
ase wherein the’ decree-holder/respon- 
lent in seeking for a certification of the ` 
xayments already made under a decree 
ff Court and, therefore, the Court 
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Ought to have recorded the memo. of 
compromise and the adjustment reflected 
therein. His grievance is that notwith-- 
standing such an adjustment outside the . 
Court and notwithstanding the fact that 

the respondents' power-of-attorney was: 
2 party to the filing of the joint memo. 
for the certification of the payments: 
and for the recording of the adjust- 
ments, the respondents, pursuant to: 
the decision of this Court in L.P.A. No. 
1 of 1970, which upheld the, public. 
sale of some items of the hypotheca: 
in their favour, sought for delivery ofi 
those properties by filing an independent 
application and obtained such delivery- 
2f possession of the properties purchased. 
by them in the Court-auction on 16th: 
March, 1970. The appellant’s case is that< 
ne having performed his part of the obliga— 
zion under the memo. of compromise, 
the Court was bound to record the same 
and give.him the usual certificate of 
payment and consequently one of dis- 
charge towards the decree debt. He 
also sought for redelivery of the property. 


3. The case of the respondents is that 
even though the memo.was brought into: 
Court at their instance through their . 
power-of-attorrey and it was so filed! 
into Court by both the judgment-debtor- 
the appellant as well as һу them. 
through their power-of-attorney, yet, ~ 
asthe appellant did not conform to the 
recitals in the said memo. and in parti-- 
cular, as the appellant did nat pay the- 
amount due and payble by him to the 
respondents, the filing of the memo. as: 
if the appellant has done his part of the: 
cbligation is a fraud sought to be per- 
petrated on the Court and that the Court 
cught not to record the compromise and 


"certify the payment by barely accépt- 


iig the memo, of compromise without a: 


: farther probe into it. The respondents,.. 
. rough their power-of-attorney, even 
. denied that they received. a sum, of! 


Es. 9,€85 and thus prompted the: Court 
to enquire into the үк, of com-- 
promise to find out whether. a case for- 
autcmatic. certification of payment and: 
recording of a compromise resulting in. 
the sdjustment of the dues ought to be- 
made or not. The trial ‘Court? in the 
c:rcumstances stated above, thought fit to 
enquire into it, examined P.Ws. 1 to 3: 
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and after hearing the appellant, who 
examined himself as R.W. 1, came to 
the conclusion that the. appellant has 
failed to nivke-out a case which could 
reasonably prompt the Court to certify 
the payment and record the event as one 
of sdjustment of differences hetween the 


parties. As against the judgment of the - 


Court below, which rendered a common 
' judgment, the appellant came to this 
Gourt. Incidentally we may refer to 
three other proceedings which are 


intricately connected with the applica-- 


tion for recording the compromise. 
When the = appellant came to 
Court for recording the compromise, 
the respondents filed an independent 
application requesting the Court not 
to accept the compromise for the reasons 
already stated. The -"appellant also 
filed another application before the 
Executing Court seeking for re-delivery 
ofthe property delivered to the respon- 
dents who obtained such delivery on 
the foot of their public sale having been 
held by this Gourt in L.P.A. No. Л of 
1970 as being valid and without suffer- 
ing from any taint. Another applica- 
tion was ‘also taken out by the appellant 
in the above. proceedings for the return 
of asum of Rs. 4000 which was in 
Court depositio the course of the hearing 
and conclusion of the mortgage “suit 
already réferred to. As already stated, 
` ina common judgment, the Court below 
gavé total relief to the respondents and 
refused the same to the appellant-judg- 
ment- debtor. Four appeals were’ filed 
against the orders of the Court below in 


the four, metters referred to above. 


Natarajan, J., also heard the ‘appeals 


together and in a common judgment of: 


- his, dismissed all the four appeals. . L.P. 
A.No. 25 of :1973 is against the order 
of the trial Gourt which was accepted by 
Natarajan, J., who xefused to re-deliver 


possession which the respor.dénts obtain- 


ed inthe Executing Court pursuant to 
their success іп ТР. A. No. 1 of 1970. 
L.P.A. No. 26 014973, is against the judg- 
ment of the trial Court which accepted 
the réspondents’ contention that the so- 
celled joint memo. of compromise cannot 
be acted upon and the payment certified. 
L.P. A.No. 27 of 1973, is against the order 
of the Court below which’ was again 
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accepted by. Natarajan, J., which пера-- 
tived the relief to the appellant in the 
matter of the recordirg of the compromise 
under the joint memo. . L.P.A. No. 28 of 
1973, isagainst the orders of the first Court: 
as well as the appellate Court, which 
refused to interfere in the matter of 
return of the deposit of-Rs. 4,000 made- 
by the appellant in the course of the- 
mortgage decree proceedings. 


4. Natarajan, J., in an elaborate judg— 
ment, considered the merits of the case 
and fourd every issue as against the 
appellant and dismissed the four appeals. 
lt is againt this, the above Letters: 
Patent Appeals have been filed. Before 
we consider the merits, it is necessary- 
for us to state a few propositions which 
cannot be disputed. The main action 
which is the basis of all the proceedings: 
before us isan application made by the 
appellant as the judgment-debtor along: 
with the’ decree-holder for a certifica— 
tion of certain payments made ‘outside 
the Court by the judgment-debtor to 
the decree-holder and which payments. 
according to the appellant as judgment-- 
debtor, dre contained in the said memo.. 
of compromise. 


5. Under Order 21, rule 2 of the Civil 
Procedure Code, if money payable under- 
a decree is paid outof Courtor the decree 
is otherwise adjusted in whole o» in part 
to the satisfaction of the decree-holder,. 
the decree-holder shall certify such: pay-- 
ment or adjustment to the Court whose 

duty is 10 execute the decree, and the 

Court shall record the same accordingly.. 
Sub-rule (2) of Order 21, rule.2, need 

not be quoted as it is not relevant.. 
Under sub-rule (3)of Order 21; rule 2, 

a.payment or adjustment which has not: 
been certified or recorded as aforesaid,. 
shall: not, be recognised by any Court 
executing ` the decree. - Certification of 
payment, therefore; is possible under two, 
different heads. It can spring from an 
actual. payment of money by the judg- 
ment-debtor to the. decree-holder or; 
secondly ‘by an adjustment of the said 
decree to, the satisfaction of the decree- 
holder ` either in part or in whole.. In 
either case, however, the dominus litus to 
bring such matter to the Court’s view. i 

the decree-holder himself since it is his: 
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reSponsibility to certify such payment or 
(other adjustment and bring itto the notice 
of the appropriate Court who shall act 
accordingly. But, in our view, Order 21, 
rule 2, does not pose anempty formality. 
Ifa -case of certification or adjustment 


comes up before an Executing Courtand: 


if the judgment-debtor or may be the 
decree-holder himself, is able to satisfy 


the conscience of the Court that the reci- . 


talsin the memo. of compromise ought 
not то be automatically acted upon 
because he or she has a legitimate grie- 
vance against the certification of such 
payment or the recording of an adjust- 


ment, then the power of Courtis avails-- 


ble so as to make a judicious probe into 
the. legality, regularity or truthfulness 


of such payment or adjustment. It is: 


in this background that this case lias 
to Һе looked into. Н í 


6. One other legal aspect which arises 
for consideration is, whether in a Letters 
Patent ` appeal, the Division Bench. can 
interfere with the findings cf fact made by 
a learned "Judge sitting singly in exer- 
cise. of his appellate powers. Pragma- 
tically a Letters Patent appealisa Second 
Appeal. But,intheabsence of any inhibi; 
tions as provided for under section 100 of 


the-Givil Procedure Code, prima facie, 


the: jurisdiction exercisable by .Court 
under Clause 15 of the Letters Patent 


appears: to be vast and might include 
sometimes the re-appraisal of facts end’ 


merits: But,’ on that score, in'our view,’ 
under the guise of rc-appráisal,the Court 
exercising jursidiction under the Letters 
Patent would not be justified in interfer- 
ing withthe: concurrent, findings’ of 
fact rendered by'the learned single Judge 
who, after'considering the evidence and 
the records camé to certain conclusions in 
which he agreed with the trial Courtitself. 
Thus in matters wheré a Judge of this 
Court;in exercise of his appellate powers 
after re-appraisalof the evidence and the 
records, agrees with the findings of fact 
rendered by'thé - trial - Court or the first 
appellate Court, it woud be difficult for 
the Court exercising jurisdiction under 
the Letters Patent to biush aside such 
éOncurrent findings of factand - once‘again 
for'a third time, consider the evidence 
and the récord:to find "otherwise. 
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7. With the above background, the 
findings of the learned Judge in the ins- 
tant case have to be considered. Before 
we do 50, уге are afraid that the appellant 
has no case. Mr. Chellaswamy, wants 
us to interpret the joint memo, and find a 
сазе опа prima facie reading of it that the 
decree has been satisfied or ^ otherwise 
adjusted. Our first impression is not 
thatatall. Clause 2saysthat the appel- 
lant has agreed to pay a sum of Rs. 37,500 
to the plaintiffs or to their power-cf- 
attorney. It again says that ‘the plain- 
tiffs have agreed. to give up the balance, 
ifany, under the main decree. То crown 
all these, Clause 5 makes the intention 
ofthe parties clear. Clause `5 runs as 

follows: : | 


< 5. Plaintiff _ power-of-attorney- 
holder, Susia Fernando has received 
` today a su rof Rupees thirty seven ' 
> thousand and five hundred and fasseda 
receipt to that effect. ‘ 


It, 1Мегеіоге, follows that, whilst under 
Clause 2 something in; futuro has 
to be done, under clause 5, it was obli- 
gatory on the part of the appellant to’ 
Obtain a receipt if.he pays the sum of 
Rs.-37,500. Clause 2 ofthe compromise 
memo. certainly cannot help the ‘appel- 
lant. The ‘question is whether ‘Clause 
5 can. Clause 5 projects a mandate.. 
It obligates the ‘appellant to obtain a 
receipt if he makes the payment. It is 
common ground that no such receipt has 
been obtained. Itis, therefore; clear to 
us that the appellant cannot base his 
case on the memo. of compron ise at all. 
Be that as it.may, as the trial Court and | 
Natarajan, Ј:, went still further and exa- 
mined the oral evidence and the, record 
to find whether the appellant's case is. 
true, we Shall briefly refer.to it. The 


joint memo. is signed by :counsel. No 


explanation is given as to why the appel- 
lant did notexamine his counsel to. prove 
his case. The ment provides for.pay- 
ment by several other persons and no 
one mentioned in the memo. of conipro- 
mise had been examined. The respon- 
dents let in oral evidence too. The 
learned trial Judge as wellas Natarajan, 
Ј-, believed PWs. 1 and 2. P.W. 1 is 
characterised by our learned brother аѕ г 


1) 


respectable and independent witr.ess who 
says that no amount of Rs. 37,500 was 
paid under the compromise decrce. 
Even so, P.W.-3 swears in the- witnéss 
box that no money was paid to the powcr- 
of-attorney holder under the joint memo. 
of compromise. Mr. Chellaswamy, made 
a point on the conduct of P.W. 3. No 
doubt, P.W. 3, when he came to Court, 
said that he did not receive tke sum of 
Rs. 9,685 buthe had to admitin the course 
of trial that he did receive the said 
amount from the appellant. On the 
basis of this contradiction, Mr. Chella- 
swamy, says that the entire case of the 
respondents ought to be- disbelicved. 
In the instant case, the onus is upon the 
appellant as the person scekirg relief 
under, the so called memo. of compro- 
mise and under which he is compulsorily 
seeking a certification of payment as if 
such payment was mide by him either 
intrinsically under the recitals‘ of the 
memo. of compromise or by examining 
others that a large sum of Rs. 37,500 
was paid by him to the respondents. 
He has not proved as to how he obtained 
the amount and as to why he did not act 
strictly according to its terms by obtaining 
a receipt from the Powcr-of-Attorney. 
We agree with Natarajan, J., when he 
said that what the partics contemplated 
was that.the terms of compromise. wcre 
to be arrived at in the first instance and 


RópikETÉt MAĎAR р. i.L.]. РАЁИАМро (Ramaprasada Rao, Jò - 
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' memo. to a certification of such: payment 


under Order 21, - rule: 2 or the alleged 
adjustment of the same as pleaded, by 
him. is AN ae 


g - MS 
9. As regards the sum of Rs. 9,135 and 
twò other sums' of Rs.-225 and- Rs. 550 
Natarajan, J., has rightly stated as 
follows:— 


“This agrceraer.t is outside the scope 
of the appeals. We are rot now on 
the questions as to whether the compro- 
mise petition is fully supported by 
consideration and if it is not so, as to 
what is the amount due and payable 
‘to.the respondents. It is a matter 
which the parties have to agitate and 
work. out in separate: proceedings 
which are more appropriate to these 
* contentions then these appeals.” 


We agree with this'obscrvaxion and it is 
for the appellant to workout,such remedy 
as. is ayailable to him, to obtain relief 
in other: appropriate proccedings. - He 
cannot’ seek for:relief regardirg- the 


refund of the said amount in- these pros 


ceedings. These Letters Patent Appeals, 
therefore, fail and they are dismissed. 
There will-be по order as to costs. 


‚ ——— Appeals dismissed. 


the payment of the money was to be ~~ 


postponed.to a future date and that the 
joint memo. was never intended to be a 
complete.and full document which. could 
be taken for granted as evidence of pay- 
ment of the morey due by one.to the 
othcr. 
that Natarajan, J., refused to inferfere. 


8. As we said, our jurisdicticn, in the 


circumstances statcd above in a Letters - 


Patent Appeal, is rather limited. No 
data is placed before us to 
interfcre with the concurrent firdings 
of fact rendered Цу the trial Court as 
well as the appellate Court. In fact, 
even on a re-appraisal of such evidence, 


we аге unable to agree with the learned © 


counsel for the appellant that there could 
have been a payment of such a large 
sum by the appellant to the respondents 
as pleaded by him and that the appellant 
was entitled, on the basis of the joint 


u L]—19 


It was in these circumstanccs LS 


lightly `- 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presant:—K, Veeraswami, G}. and S, 
Sutyanurthy, J. : і 
S. Ghockalingam Poosari and others 
; i < Appellants® 


v. - 


S.'V. Ramaswami Poosari and others 
ah AE sc Respondents. 


Madras | Hindu. ‘Religious and Charitable 
Endowments Асі (XXII of 1959), sections 
26 (6), 47 and 53—Scheme settled by- the 
Hindu Religious and Charitable Endowments 
Board—Provision for management of: temple 
and’ its’ properties by hereditary trustees— 
Power , to nominate-a managing trusiee from 
hereditary "trüsiezs Jor each fasli year—On 
failure to nominate, vacancy to be filled: up 
by nomination by Board—Duties of trustees 
specified in the scheme—Reservation of power 
witk Board regarding internal management 
of temple—Fatlure by some hereditary trustees 
to attend three: meetings consecttively—Effect. 


The scheme of the Hindu Religious and 
Charitable Endowments Act makes 
a distinction beween а trustee and a 
hereditary trustee in regard to the dis- 
qualification mentioned in section 26 
(6) of the Act. Under the scheme 
settled "by the Hindu Religious and 
Charitable Endowments Board in the 
instant case, the hereditary trustees in 
whom the management was vested were 
also trustees within the meaning of 
section 6 (22). A hereditary trustee is 
defined by section 6 (ii) to mean the 
trustee of a religiousinstitution,the success 
Sion to whose office devolves by heredi- 
tary right or is regulated by usage or 
is specifically provided for by the founder, 
so long as such scheme of succession 
15 in force. Unlike a non-hereditary 
trustee, a hereditary trustee owes his 
position not through any appointment 
by any authority. He owes his office 
by virtue of his succession which devolves 
on him by hereditary right. The succes- 
sion may also be regulated by usage or 
may have been provided for by the 
founder. It is therefore, clear that a 
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hereditary trustee in а Board of trustees 
willnot cease to hold office merely because 
he absents himself from three cónsecu- 
tive meetings. To hold that he so ceased 
would amount to extinguishing his right 
of succession and to continue his office 
by reason of his hereditary right. Section. 
26 itself draws a distinction between a 
hereditary trustee and a non-hereditary 
trustee. [Рата. 3.] 


Section 26 (1) (5) enables а hereditary 
trustee who is below twenty-five years of 
age to hold office, while normally a 
trustee should be twenty-five or more 
years of age. Subssection (4) of that 
section makes a difference in the case of 
a hereditary trustee, who, if he becomes 
subject to any of the disqualifications 
mentioned in sub-section (1), may be 
superseded by the Deputy Commissioner. 
This is a specific power glven to the 
Deputy Commissioner. Where an institu- 
tion has hereditary trustee or trustees the 
Commissioner’s appointment of other 
trustees із circumscribed.in that he can 
appoint other trustees only after notice 


to the hereditary trustees and after: 


holding such enquiry as he deems ade- 
quate and after such enquiry he consi- 
ders, for reasons to be recorded, that 


the affairs of the institution were not . 


likely to be managed by the hereditary 
It is only then 
the Commissioner.may appoint non- 
hereditary trustees. 
with the power of the appropriate autho- 
rity to suspend, remove or dismiss any 
trustee of a religious institution. Various 
grounds are enumerated in that section, 


[Paras, 4 and 5.] 


The Act while defining a trustee as one 
{п whom the administration of a reli- 


„gious institution is vested, differentiated 


a hereditary trustee from him with refe- 
rence to the origin of his right to hold 
office which is not by appointment but 
by succession by hereditary right or by 
usage ог founder’s provision. Having 
regard to this speciality with reference 
to hereditary trustee, a Board of trustees 
can be constituted by the Commissioner 
for a non-listed temple, that fs to say a 
temple which does not have any here- 
ditary trustee without any distinction; 
but, for a temple having a hereditary 


Section 53 (2) deals . 


T] [ 


trustee, he can exercise power of appoint: 
ment of other trustees only after follow- 
ing the procedure laid down there. 
That shows the’ policy of the law аз 
found in the Act to respect the right of 
a hereditary trustee to manage the 


_institution itself. While the expression 


‘Board of Trustees’ in section 26. (6) 
may арр1у: 0 a Board of Trustees con- 
stituted under section 47 (1) and (2) or 
in exercise of the power by the Hindu 
Religious and Charitable Endowments 
Board or the Commissioner as the case 
may be, to settle a scheme of manage- 
ment when the Board consists of here- 
ditary trustees, sub-sectlon (6) of section 
26 willhave no applicatlon to such here- 


ditary trustee.  [Para. 6.] 
Case referred to ;— 2 
Ramaswamy Poosari v. Н. R. and C.P. 


. Madurai, (1973) 1 M.L.J. 320. . 


Appeal under clause 15 of the Letters 
Patent against the order of the Honour- 
able Mr. Justice Ramaprasada -Rao, 
dated 15th December, 1972 and made 
in the exercise of the Special Original 
Jurisdiction of the High Court in Writ 
Petition No. 2877 of 1972 presented 
under Article 226 of the Constitution of 
India to issue a writ of certlorari, calling 
for the records of the respondent No. 1 
in his proceedings В.С. No. 58214/72- 
D2 and quash the order therein dated 
19th October, 1972. 


В. Rrishnamurthy, D. Rajt and A. Re 
Lakshmanan, fcr Appellants. i 


The Government Pleader, №. Sipanani and 
T. P. Radhakrishnan, tor Respondents. -. 


те Judgment of the Court was delivered 
7 Peeraswami, C7.—The appeal is from an 
order of Ramaprasada -Rao, J., in 
Ramaswany Poosari v. Н. В. and G.B., 
Madurai’. The’ ‘Mariamman . Temple; 
"]rükkangudi, Sattür Taluk, is governed 
Бу: a'scheme of management settled by 
the, -Hindu Religious .and Charltable 
Endowments Board under Madras Act 
II of 1927. That was done in O.A. 
“No, 160°of 1934 on its file. Under the 
‘scheme, the temple and its properties 


1. (1978) LNLIjJ.320. - 
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‘should be administered and managed 


by the hereditary trustees as had been 
dene till then. They may nominate 


any one of them to be the managing 


trustee for each fasli year.. If there 
was failure to, nominate, the vacancy 
should be filed ‘up by nomination by the 
Hindu Religions and Charltable Endow- 
ments Board. A Manager also {з requis 
red to be appointed on a salary basis 
and his duties -have been prescribed in 
the scheme. "The dutles of the trustees, 
and also of the Managing Trustee have 
been specified thereln. — The Board 
reserved to ftself the power to issue 
directions regarding the Internal manage- 
ment of thetemple and its endowments. 


2. The petitioners before the learned 
Judge, two of the hereditary trustees, 
addressed .a letter to the Commissioner, 
Hindu Religious and Charitable Endow- 
ments Board stating that the first appel- 
lant Chockalingam Poosarl; and sl» 
others who ате also appellants 1n this 
Court were disqualified to be trustee: 
since they did ‘not attend three conse: 
cutive meetings of the ‘Trust Board and 
requesting that the meeting of the Trus 
Board for the election of the: Chairman 
should be confined to only three trustees 
namely, Muthuraman, Subbiah and 
Seeniswamy. The Commissioner Буғ 
‘communication dated · 19th’ „October 
1972 informed the respondents that 


4n his opinion, the disqualificatlon men. 


Honed {n section 26 (6) of. Madras. Ac 
XXII of 1959 had no application te 
hereditary trustees, and therefore, there 
was no .case for Interference. Rama: 


.prasada Rao, J., quashed that order a: 


he considered that there. was. nothin; 


“In sub-section (6) to suggest that ft dic 


not include also a Board of trustees. con 
] trustees. The 
learned Judge referred to sections 47 anc 
53 (2) (А), but still found that section 2( 
(6) should not be read to restrict it to : 
Board of trustees other than hereditan 
trustees. On that vlew, he stated tha 
the provisions did apply to -hereditary 
trustees as well in the Board of Trustees 
3. With due respect, we are unable t 
agree with that view. The scheme o 
the Act does make a distinction betwee 
a trustee and a hereditary trustee. Th: 
Act defines both the expressions. / 
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‘trustee’, says section 6 (22), means any 
person or body by whatever design:.tion 
known in whom or in-which the adminis- 
tration of a religious institution is 
vested, and includes any person or bedy 
who or which is liable as if such person. 
or body were а trustee. It can, therefore, 
be taken that under the scheme scttled 
by the Hindu Religious and Charitable 
Endowments Board, the hereditary 
trustees in whom the management vested 
are trustees. A ‘hereditary trustee’ is 
defined by section 6 (11)-to.mean the 
trustee of a religious institution, the 
uccession to. whose о се devoives -by 
hereditary right or is 1egulated by usage 
or is specifically provided for by the 
founder, so long as such scheme of succes- 
sion is in force. "Unlike a nonsheréditary 
trustee, а hereditary ‘trustee owes his 
(position not through any appointment by 
any authority. He owes his office ‘by 
virtue of his succession which devolves 
on him by hereditary right. ‘The succes- 
sion may also be regulated by usage or 
may have been provided for by the 
founder. If this is borne in mind, it 
will be at once ‘clear that à hereditary 
trustee in а Board of trustees will not 
беазе to hold office merely because he 
absents himself from ‘three consecutive 
meetings of such Board of Trustees with- 
in a period-of two months. - To' hold 
that he-so ceased would amount to extin- 
guishing*his right of succession ‘and ‘to 
:ontinue his office by reason'of his here- 
litary right. Section 96 itself draws'a 
listinction between са hereditary trustee 
md а non-hereditary trustee and this 
listinction also is to be found in other 
ections which we will presently refer to. 


|. Section 26. (1) (5) enables а heres 
litary trustee who is below twenty-five 
'ears of age to hold office, while normally 
"trustee should be twenty-five- or more 
ezers of age. .Sub-section .(4) of that 
*ction makes а difference in the case-of 
ereditary trustee, whom, if he becomes 
ubject to, any of the disqualifications 
rentioned іц — sub-section. (1), the 
Jeputy Commissioner may. supersede; 
‘his is a specific power giyen to the 
Jeputy — Gommissioner. ^ Section 47 
elates to appointment of a Board of 
"rustees.. As amended by Madras Act 
+ Of 1974, the section provides; - ` 
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“....Where a religious institution 
included in the list published under 
section 46 or in respect of which the 
Assistant Commissioner has no powcr 
to appoint trustees has no hereditary 
trustce, the Commissioner shall consti- 
tute a Board of Trustees consistirg of 
ror less than three and not more than 
five persons appointed by him, of whom 
one shall be member of the Scheduled 
Castes or Scheduled Tribes. 


The sectión as it stood before the amend- 
ment, by sub-section (1) stated: 


“Where a religious institution included 
in the list published under section 46 
Ог in respect of which the Assistant 
Commissioner has no power to appoint 
. trustees -has no. hereditary trustee, 
* the Commissioner -shall constitute a 
Board of Trustees consisting of not less 
than tliree and not more than five 
persons appointed by him. 
° 


жж» 3/559 а Өзә е Г ази еее феа 


S. Where an institution has 


hereditary 
trustee or trustees, 


the - Commissioners 


appointment of other trustees is circums- 


cribed namely, that he can appoint other| 
trustees only after notice to the heredi- 
tary trustees and after holding such 
enquiry as he deems adequate and after 
such enquiry he considers for reasons to 
be recorded that the affairs of the insti- 
«tution "were ' not likely to. be managed 
by the hereditary trustee or trustees: 
It is only. then the Commissioner тау 
appoint non-hereditary trustces. -Section 
53 (2) deals with the power of the appro- 
priate authority to Suspend, remóve ог 
dismiss any trustee of a religious insti- 
tution. Various grounds are enume- 
rated to that section. Clause (k) 
of section 53 (2) contains the ground 
“absents himself from three consecutive 
meetings of the trusjecs". Even here, 
to our minds, it is doubtful whether 
even. the appropriate authority in exer- 
cise 0? his power under section 53 (2) 
(Е) can suspend, remove or dismiss a 
hereditary trustee on the ground that 
he had absented himself from three con- 
secutive meetings of the trustees. But 
we are not deciding this question, 


"s 
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6. The provisions that we have just now 
referred to point to the fact that the 
Act while defining a ‘trustee’ as one in 
whom the administration of a religious 
institution is vested, a ‘hereditary 
trustee’ is differentiated from him with 
reference to the origin of his right to 
hold the office, which is not by appoint- 
ment but by succession by hereditary 
right or by usage or founder's provision. 
Having regard to this speciality with 
reference to hereditary trustee, a Board 
of trustees can be constituted by the, 
Commissioner for a non-listed temple 
which is to say a temple, which does not 
have any hereditory trustee without any 
distinction, but for a temple having a 
hereditary trustee, he can exercise power 
of appointment Of other trustees only 
after following the procedure laid down 
there. That shows the policy of the 
law as found in the Act to_respect the 
right of a hereditary trustee to manage 
the institution itself. The same ‘thing 
appears also from sections 26 (1) (5) 
and 26 (4). . So, while the expression 
‘Board of Trustees’ in section 26 (6) 
may apply to a Board of Trustees consti- 
tuted under section 47 (1) and (2) or in 
exercise of the power by the Hindu 
Religious and Charitable Endowments 
Board or the Commissioner as the case 
may be, to settle a scheme of manages 
ment, when the Board consists of here- 
ditary trustees, we are of the opinion 
that sub-section (6) of section 26 will 
have no-application to such hereditary 
trustees. That was the view rightly 
taken by the Commissioner himself. 


Accordingly, we allow the appeal. No 
costs. | MES 5 T : 
Appeal 


allowed. 


R.S. 


——— 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PnEsENT;— 7. - Ramaprasada Rao 
Ratnaael Pandian, J}. 


M/s, Kamala Sugar Mills Ltd., Delhi 
.. Appellant” 


and $. 


v. ; 
Mjs. Ganga Bishen Bhajan Singh and 
another .. Respondents. 


Contract Act (1X of 1872), section 23 
—Contract for supply of starch flour and 
liquid ‘glucose—Glauses — prouiding for right 
in the seller :tó accept or reject orders booked 
by representatives—Right given to seller for 
demanding higher price under certain cir- 
cumstances—Clauses not opposed to public 
policy — Public policy” explained. 


Public policy which sometimes confronts 
civil Courts, while interpreting the docu- 
ments and instruments entered into inter 
se between the parties as also by conduct 
of parties, is not an immutable doctrine. 
With the passage and march of time, it 
Changes and has to change. Unless 
the Court is satisfied on the pleadirgs 
and the evidence let in that the bargain 
contained in a contract is so. irrational, 
unconscionable, illegal -and, avoidable, 
the. normal course of a contraet ought 
not to be stemmed; hut on the other 
hand,.the Court should aid to follow 
up such contracts and ease the method 
to implement tnem. a 


Section 23 of the Contract Act which 
provides the basis for Courts to, find 
whether a contract is opposed to public 


` policy says that a contract with consi- 


deration' or object which is forbidden by 
law, or is of such a nature that, if permit- 
ted it would defeat the provisions of any 
law, or is fraudulent, or involves or 
implies injury to the person or property 
of another is a contract which is opposed 
to public policy. The foundation on 
which, the principle of public policy is 
based is that no Court will lend its aid 
to а man who finds his cause of action 
upon an immoral or illegal act. If the 


* Appeal Nos. 385, 386 and 387 of 1970. 
o AES ST 19th February, 1976, 
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cause of action springs from ex turpi causa 
then the Courts are prevented from assist- 
ing a litigant who bases his cause ОЁ 
action on such immoral and illegal 
causes. Bu: it is always necessary that 
the Court's conscience should be satis- 


fied that the illegality, immorality or 


irrationality complained of in a contract 
goes to the very root of the matter and 
shakes its foundation. Ifsuch is the 


situation, then the Courts will not.assist. 


the litigant who seeks its assistance 
under such circumstances. [Рага. 17.] 


Commerefal transactions cóuched {n easy 
and understandable language and con- 
tained in а contract have to be respected 
according to their tenor. This is so 
bécause, the parties wlth open eyes'and 
being consclous of the merlts of the letter 
and spirit of the clauses in such a contract 
do enter into them. 


Courts ought not to be astute to defeat 
the efficacy of -such documents or dès- 
troy such bargains. While interpreting 
a commercial contract, a broader out- 
look has to be adopted and care should 
be taken to avold an artificial and unrea- 
listleapproach in the matter of under- 
standing the meaning and purpose of 
such documents, In such cases, the 
Courts should occupy the chair of the 
contracting parties and reasonably under- 
stand their minds and intents. If after 
such an approach the instrument still 
presents circumstances which the: con- 
science of a reasonable and prudent per- 
вод cannot accept and if «я facis the terms 
are во unconscfona ble, illegal and designed 
to avold or evade law, then only the 
doctrine of public policy will intervene, 
and will not implement such bargainsg 


[Para. 20. . 


If the above {з the basic concept which 
surrounds public policy, a clause in 
the contract vesting a right in: the seller. 
to accept or reject orders formerly booked 
by hs representatives and the- clause 
whereundera higher price: was demand- 
ed by the seller under certain circum: 
stances cannot be whittled down and 
thrown Out as clauses opposed to public 
policy. [Para. 18.] 


Appeals against the decrees of the Court 
of the Subordinate Judge (Principal), 
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Coimbatore in Original Suits Nos. 628; 
656 and 663 of 1967. 

Subbarays Aypar, Padmanabhan and Л. 
Krishnamurthy, for Appellant. ` 


Udairaj Gulecha, for Respondents. ` 


The Judgment of the Court was delivered 
by 

Ramaprasada Rao, }.—The defendant in 
O.S. Nos. 628, 656 and 663 of 1967 on the 
file of the Court of the Subordinate Judge 
of Coimbatore has preferred these appeals. 


2. The defendant Messrs Kamala Sugar 
Mills Limited, are manufacturers of 
starch flour and liquid glucose. The 


‘plaintiff. who was interested ір the said 


goods entered into five contracts 
in December, 1964 with the agent of the 
defendant at Delhi. The contracts are 
exhibited as Exhibits А-1, А-2, А-3, 
А-4 and А-5. Exhibit А-1 is dated 3rd 
Decemher, 1964 which was for the 
Supply of one wagon (220 bags) of starch 
flou, at Rs. 42.50 per- 50 k; gms, 
Exhibits A-2and A-3 dated 8th December, 
1964 were each for the suppl$ of 2.wagons 
of starch flour (here there {s no further 
description as to the quantity of: bags: 
at Rs, 42,50P. per 30 k, gms.. Exhibit 
A-4 dated 17th December, 1964 is 
another contract for the supply of two 
wagons of starch flour (here the descrip. 
Нуе content of cach wagon ів given as 
200 bags) at Rs, 45 per 50 k. gms. The. 
fiith contract {з under Exhibit A-5 dated, 
26th - December, 1964, This was for 
the supply of one wagon (200 bags) of' 
starch flour at Rs. 50 per 50 В. gms. 
and one wagon of liquid glucóse (50 
barrels) at Re. 345 per barrel. These 
contracts were entered into at Delhi and 
the defendant was represented by thelr 
agent. " 


3. The relevant terms of the contrect 
under which the parties stipulatea to seil 
and purchase may be immediately 
referred to. The m&de of payment waa 
understood as cash against R.R. or docu- 
ments through Bank or per V.P.P. 
The despatch of the goods was at the 
buyer's risk and responsibility. The 
defendant stipuleted that they should 
not be held responsible for any loss or 
damage or any mishappening to the 
goods after they leave their premises. 


n 


iy КАМАТА SUGAR MILLS LTD. 2. .в. BRAJAN їнён (Ramaprasada Rao, J.) 


The prices quoted were subject to-revi- 
sion without any notice or adjustment: 


in accordance with the price ruling at . 
the time of despatch and the goods were . . 
to, be supplied subject to availability. -~ - 
-Inter alia, the contract próvided that all ... 


orders were booked subject to confirma- 
tion by the defendanz whose representa- 


‘tive was at Delhi. .The defendant also 


reserved the right to accept or. reject any 
order in part or in full (clause 3). Ме 
have already referred to the right vested 
fn the seller to revise the prices in accor- 
dance with the ruling rate. This is in 
Clause 9. We are not referring to the 
other clauses as they are not quite ге1с- 
vant.: ; : ИИ 

4. The: plaintiff paid the stipulated 
advance payable under each of those 
contracts. Excepting for the supply of 
150 bags. of starch tlour under Exhibit 


А-1, no other supply was made. "The. 


plaintiff made incessant demands and 
issued reminders to the defendent for 


‘the supply of starch-flour and liquid 


glucose. Exhibits A-7 and А-8 are some 
of such reminders issued by the plaintiff 
reminding the defendant of their obli- 
gation to supply the agreed quantities 
of goods under the respective contracts. 
‘They called upon the defendant to start 
execution of the orders under Exhibit 
А-8 dated 28th December, 1964. -То 
this, the defendant sent a reply under 


Exhibit A-9 which reads as follows: 


«Ме thank you for ycur letter 
dated 28th December, 1964 (Regd.). 


the goods ordered through our sales 
depot agents in Delhi. Due to non- 


availability of railway wagons, we - 


could not despatch earlier. We shall 
despatch as soon as the position 
improves. Ju. us 


5. Our current rate. for. Glucose and . 


D 


starch is as follows: 


1. Liquid Glucose in New drums Rs: 73. 


lor 50 kg. Ex. Depot at Delhi." 


2. Liquid Glucose, in "Old, drums 
Rs. 69 for 50 kg. Ex. Depot at Delhi. 

`8. Starch in Bag Rs. 1,200 per M.Ton 
exdactory, зз ш 


-by the defendant on or about 
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Regarding booking advance orders for 
the above items for the year 1965 you 
are requested to kindly contact our 
-Depot Agents: in Delhi for further 
information. ~~. | = 


6. The plaintiff having had no satisfac- 
tion in spite of such reminders and having 
reasonably complained about the inac- 
tion in the matter-of supply of goods, was 


‘interested in claiming compensation {01 


the non-supply of the goods and non- 
performance of the contracts. 


7.. The deferdant, however, far from 
respecting their obligations under the 
contract, wrote to the. plaintiff on 17 
January, 1965 that the orders cannot be 


‘executed at thé rates booked -by their 
-agent as the price of raw materials hac 


suddenly shot up and that the supply 
would be made if the plaintiff was pre 
pared to pay Rs. 70 per 50 kgms. o 
starch.: The plaintiff naturally resistec 
this counter-offer and after exchange o 
correspondence through lawyers, insti 
tuted the present suit. The plaintií 
alleges that the contract has been broke: 
2Is 
January; 1965 and it is not in disput’ 


'that this averment applies to all th 
contracts in question which are the sub 


ject-matter of the three suits under consi 
deration by us. After having pleade« 


- that the defendant broke the contract 


on Or about 21st January, 1965 th: 
plaintiff, for reasons not clear, assesse: 


Every effort is being made to despatch к шке ое Boe 


‘were not supplied to them during th 
-first week of March, 1965 and claime 
the difference between that market rat 
and the contract rate as damages. Th 
plaintif also admits in the course of hi 
pleadings that the price of the commod: 
ties which he bargained to purchase fror 
the defendant was fluctuating durin 
the time when he entered into the con 
tracts and soon thereafter. 


8. The defendants in their written state 
ment after admitting that the contract 
were entered into referred to their righ 


"under the contract to ask for enhance 
‘price from time to time. "They statc 


that they ‘tendered the goods for de: 


` patch at such enhanced rates and as th 
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plaintiff insisted that the supply should 
be made at the contract rates, they 
could not further the supplies as con- 
tracted. Their case is that since’ the 
plaintiff was not inclined to pay the 
revised price for starch or for liquid 
glucose, they treated the sáid orders as 
cancelled. They would refer to the 
opportunity which they gave to the 
plaintiff to perform tlie contract by pays 
ing a higher price. According to them, 
the plaintiff not having availed .them- 
selves of the said opportunity, cannot 
come to Court and seek tor damages, 
when, in the circumstances of this case, 
they (defendant) were always ready and 
willing to supply the goods though for a 
higher price and not for the contract 
price. Explaining the delay in the matter 
of the despatch of the goods, the defen; 
dant would plead that it was beyond 
their control and they could not do so 
because of the non-availability of the 
railway wagons. In these circumstances, 
the claim for damages is disputed.. One 
other defence taken was that a wagon 
could contain only 150 bags of starch 
and in the absence of the descriptive 


content in each of the orders regarding - 


the number of bigs which were to be 
supplied under each of such contracts, 
the ardinary presumption is that a wagon 
could contain only 150 bags as, accord- 
ing to the plaintiff, when they executed 
Exhibit А-1 contract, they secured one 
wagon from the Railway and that wagon 
could contain only 150 bags. On the 
basis of this, the defendant wants to raise 
the presumption that if there was a 
contract for the supply of one or two 
wagons of starch flour, it meant that it 
was only for the supply of 150 bags or 
multiples thereof and not 200 bags and 
multiples thereof :as claimed by the 
plaintiff. 


9. In the written statement, the defen- 
dant has curiously referred to another 
date as the date when there was a 
breach of the contract. According to 
she defendant, the plaintiff committed 
a breach and that breach was on 
16th February, 1965. There is no parti- 
cular pleading refuting the allegation 
made by the plaintiff that the contracts 
are to be deemed to have been broken by 
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the defendant оп or about 21st January, 
1965. 


10. In the light of the above pleadings, 
the following issues were framed by the 
learned trial Judge in each of the suits: 


0.S. No. 628 of 1967: 
1. Who committed breach of contract? 


2. Whether there is privity of contract 
between plaintiff and deferdant? 


.9. Whether clauses 3, 4 and 9 of the 


contract are not just, valid and binding 
on the parties? 


4. Whether the defendant is entitled 
by virtue of clause 9 to claim higher 
rate of price prevailing at the time of 
despatch ? 


5. Whether the defendant is entitled 
to reject any contract as manufacturers 
by virtue of clause 3 ? 


6. Whether the defendant was. proper 
in refusing to perform the contract as 
plaintiff refused to abide by the claim 
for the higher price? 


7. Whether the defendant agreed to or 
accepted the contracts? " 


8. Whether the contract was only for 
2 wagon-loads of starch and not for 400 
bags ? Е 

9. Whether the contract K-4 was only 


for one wagon load of starch or for 
200 bags? . 


10. Whether the claim in respect of 
the contract K-4 is in time ? 


11. Whether Bholaram Rangalal Jain 
was selling agent or only a depot agent 
of defendant ? 


12. Whether Bholaram Rangalal Jain 
was authorised to assure that one waggon 
load is 200 bags? 


e 
13. Whether Bholaram Rangalal Jain 
fixed any period for performance ? 


14. What is the 


period agreed, if any, 
for performance ? А | 


15. Whether plaintiff is entitled to any ` 
damages, and if so, to whatextent? 


ij 
16. Whether phintid - -is _ entitled "to 
interest ? 


17. Whether plaintiff i entitled. 10 
return of the advance amount of 
Rs, 1,000? 2 PR 


18. To what relief ? 


0.8. Ло; 656 of 1967 : 


Л. Whether the defendants have coni- 
mitted breach of contract and have 
failed to supply the goods as agreed upon 
and for agreed price? 


2. ‘Whether clauses 3, 4 and 9 of ihe 
printed conditions are not just, valid and 
binding on the plaintiff? І | 


3. Whether the defendant \ was - poper 
in rejecting the contracts? >? · 


4. Whether Bhola Rem Ranghulal Jain 
was a selling agent or m a depot 
agent of defendant? _ m 


5. What is the period, it апу; agreed 
for performance ? - 


6. Whether the plaintid is а to 
interest? JEDER И 
7. Whether the plaintiff is entitled to 
return of advance amount of Rs. 2,000 ? 


8, Whether the’ plaintiff is entitled to 
to the decree as prayed for with costs? 


9. 'To what relief, is the plaintift entitled 
to? 


0.5. No. 663 of 1967 : 


"Who рах е breach. of cons 
acre 


2. What i is the date of breach ? 


8. Whether Bholaram Ranghulal Jain 
was not.the agent @f the. defendant and 

whether the contracts entered into by 
the agent ‘are not binding upon the 
defendants as contended іп paragraphs 
7 to 9 of the ` written staternent ? 


4, Whether ‘the. defendant has . not 
accepted the. contract as alleged . in 
paragraph 8 of the written statement, 
in view of the defendant's letter dated 
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-28th December, 1964 and other corres 
pondence ? : 


5. Whether the end cancellation of 
the contracts by the defendant as alleged 
in paragraph 4 of the plaint is: true, 
valid and binding on the plaintiff ? 


6. Whether the alleged printed condi- 
tions 3, 4 and 9 are true, valid and bind- 
ing upon, the plaintif and whether the 
defendant is entitled to rely upon them 
and refuse -to supply the goods at the 
contract rate ? 


7. To what damage, if any, is the 
plaintift entitled? What is the market 
rate of starch on the dates of breach of 
contract 3. 


8. Whether the contention of the defen- 
dant that one wagon of goods would mean 
only 150 bags of starch and not, 200 bags 
is true and valid? and whether the 
acceptance of the defendant's agent that 
one.wagon means 200 bags is unautho- 
rised, erroneous ànd not binding upon 
the defendant as. alleged i in paragraph 10 
of the written statement? 


9. Whether the order in respect of K-4 
has been peformed by the defendant as 
contracted by him in paragraph 12 of 
the written statement? and whether the 
claim in respect of 50 bags of starch not 
supplied under the -contract and. the 
order is barred by limitation ? 


10. Whether the. plointig isentitled to 
interest ? 


11. To what relief ? 


'As seen -from the substance of the issues 
as above, they are. overlapping. 


11. Оп the main issue which was: urged 
by the plaintiff, the Court agreed with 
them when it held that Clauses 3 and 9 
are not enforceable, repugnant, void and 
‘against public policy. Having found 
thus and ‘made certain observations in 
connection thereto, the learned Judge 
was of the view that the defendant was 
not entitled to raise the price unilaterally. 
‘On an appreciation. of the documentary 
and ‘oral evidence, the lower Court found 
that there was a breach as complained 
of. While asséssing damages, the lower 
Court, not for any clear or cogent reason, 
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totally agreed with the plaintiff's claim 
and decreed the suit, Lastly, when a 
wagon of starch flour is the subject- 
matter of the contract, on the question 
whedlier 11.18 a contract to sell 200 bags 
of starch flour or 150 bags, he held that 
the párties intended.that the seller should 
supply 200 bags of starch, even though 
the. contract was to supply one wagon of 
Starch flour. It is as against ‘this: judg- 
ment and decree of the Gourt below, the 
defendant Bas come up in appeal. `` 


12. This is a case where the ee 
admittedly did not supply the goods 
contracted for under Exhibits A-2, A-3, 
A-4.and A-5. A hesitant reference was 
made in the course of the argument.as to 
whether the contract under Exhibit A-5 
was received prior: to’ Exhibit" А-9. 
Exhibit A-9 is dated ‘Ist January, 1965: 
Under it, the defendant unequivocally 
said on being: 'incessantly reminded of 
their failure to-supply the- goods under 
the contract that every effort was. being 
made .to.despatch the’ goods ordered 
through their sales depot agents in 
Delhi. The defendant would unhesita- 
tingly confess that due to. non-availa- 
bility of Railway wagons, they could not 
despatch the goas earlier. x 


13. The leaned counsel for, the àppels 
lant (defendant), in these .  appeels.. say 
that a$ Exhibit A-5 was received by the 
defendant only on 3rd January, 1965, 
after service of Exhibit A-9 and even if 
this factor does affect the deféndant, it 
cannot make any impact on -the-super- 
vening contract entered into between 
themselves and the plaintiff. - under 
Exhibit А-5. -That the contract Exhibit 
A-5 dated 26th December, 1964 was 
received -by: the defendant оп 3rd 
January, 1965 is spoken to by D.W.1. 
Besides this, there is'no acceptable mate- 
rial to take jt for granted. that Exhibit 


A-5 contract was received by the défen- . 


dont only on 3rd January, 1963.. While 
referring. to this in passing at this stage 
only to. complete the narration, in our 
view, the receipt of the contract Exhibit 
А-5 on 3rd January, 1965 by: the;defen- 
dant, even if true, would not alter,the 
legal position of the conclusion which 
would reasonably flow from the: admit- 
fed facts in this case. - .- rer 
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14. Learned counsel for the appellant- 
defendant would refer to Exhibit A-12 
which appears to be the sheet anchor of 
the defendant’s case. This is dated 17th 
January, 1965. We have already seen 
that in Exhibit А-9 dated Ist January, 
1965 the defendant unequivocally pre- 
sented the situation that they were ready 
to despatch the goods ordered by the 
plaintiff, but they were unable to do so 
because of the non-availability of Rail- 
‘Way wagons. But about two weeks 
later, the defendant would take up the 
position that the orders cannot be execu- 
ted at the rates booked by their agent as 
the prices of raw materials had suddenly 
shot -up. , Théy demanded a higher 
price as a condition precedent.for the 
supply of the goods already contracted 
for. They- made it clear that if the 
plaintiff was; inclined to purchase at 
Rs. 70 per 50 k.gms of starch, they 
would. continue the. supplies. : Exhibit 
-A-12 makes the mind of the defendant 
very clear. "They .мете not prepared : 
to supply any more goods under the 


various. contracts unless the plaintiff 


was prepared to pay the ише rate 
demanded by them., 


15. The question which Бањана, 
arises for consideration is whether. one vA 
the terms in the contract which’ eriables 
the defendant to fixa price oftheir choice: 
in the-case of the execution of the con- 
tract is a ‘binding term and whether. the 
nón-observance of it will deny the plain- 
tiff the right to claim damages,.if the 
seller (defendant) failed to períorm«the 
contract. 

ad 
16. It isinthis context ttt Exhibit А-9 
looms very large: Even though ; dn the 
pleadings, the plaintiff also would’ refer 
to the fact that the price of starch was 
hopelessly fluctuating, yet, it cannot 
be said that as between the Ist of January 
and 17th of January, 1965,'there was 
so much. of fluctuations, which would - 
enable the defendant to claim-an increa- 
sed rate and avoid the contract rate. 
Excepting for the ipse dixit of the:defen- 
dant, there is no evidence t€ show that 
such was the position or situation. : Even 
otherwise, under Exhibit A-9, the defen- 
.dants committed themselves to the fact 


4 


.that the igoods. which -were initially 


ij. 


unascertained were ascertained by them 
` ànd delineated by them and they were 
ready for despatch; and but for non- 
availability of wagons, ‘the defendant 
would have despatched’ the ‘same. 
. After. having committed themselves to 
that position, the defendant innocuously 
. refers to the current rate of glucose and 
Starch- in that letter and obviously, the 
said quotations as current rate on: Ist 
January, 1965 were given by them, so 
that the plaintiff, if they were inclined 
to place any further orders; such would 
be the price for future supplies, The 
defendant, on that date, did not take 
up the position that the goods ‘covered 
by the contracts could only be supplied 
to the plaintiff if and when they pay a 
higher rate or the currerit:rate referred 
to by them in Exhibit А-9. . The-learned 
counsel for the appellant, relying upon 
the terms of the contract and particu- 
larly Exhibit A-12, would say that the 
plaintiff is bound to pay the increased 
rate. Clause 9 of the contract, reads 
thus: - ER E ae T 
“Prices è Prices quoted -are subject 
to. revision without any notice or 
adjustment in accordance with the 
price ruling at the time of despatch 
. and the goods will be supplied subject 
' to availability." КАИ 
Even though on а first - blush, the 
clausé would enable the seller to unila- 
‘terally assume ‘a right in himself’ to 
increase the contract price-” without 
notice, yet, this power ' contracted 
for by the seller is^conditioned - by ‘the 
fact that the ruling price at the time of 
despatch is higher than the‘ contract 
price. Therefore, it follows that -the 
seller cannot'on his own-~-motion ' and 
‘without any-more proof of the increase in 
price demand the same' under clause 9. 
:We'searched in vain in the records and in 


fact, the learned counsel for the appellant 


fairly stated that excepting for the evi- 
"dence of D.W. 1 who was the only witness 
examined, there was no such: proof of 
the increase in the price of the contracted 
goods at or about the time when Exhibit 
“А-12 was-written. Even otherwise, we 
‘are of the view that the burden’ which lay 
"very heavily on tlie defendant to prove 
that'the prices were fluctuating as be- 
tween the Ist and 17th January has not 
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been discharged in a manner known t 
law. - | ; ; 


17. Thelower Court, however, put ito 
the ground that clause 3 and.. clause 

of the contract are opposed to publi 
policy. Public policy, which sometime 
confronts civil Courts, while interpretin 
the documents and instruments enteré 
into inter vivos between the parties as als 
by conduct of parties, is nat an inimutabl 
doctrine. With the passage and marc 
of time, it changes, and has to chang: 
Unless the Ccurt is satisfied on the pleac 
ings and the evidence let in that the Һа» 
gain contained in a contract. is so irra 
tional, unconscionable, illegal and avoic 
able, the normal -course of 23 contrac 
ought not to be stemmed, but, on th 
other hand, the Court should aid to follo 
up such contracts and ease the methoc 
to implement them. 


Section 23 of the Contract Act whic 
provides the basis for Courts to find whi 
ther a contract is opposed to public poli 
Says that a contract with consideratio 
or object which is forbidden by law, or 
of such a nature that, if permitted, 
would defeat the provisions of any lav 
or is fraudulent, or involves or impli 
injury to the person or property of anothe 
is a contract which is opposed to publ: 
policy. -The foundation on мћіс tl 
principle of public policy is based 
that no Gourt will lend its aid to à ma 
who founds his cause of action upon a 
immoral or illegal act. If the cause « 
action springs from ex turpi causa then tk 
Courts are prevented from: assistin 
a litigant who bases his'cause of action o 
such immoral and illegal causes. But 
is always necessary that the Court’s cor 
science should Бе. satisfied thet the ilk 
gality, immorality or irrationality con 
plained of in a‘contract ‘goes to the ve 
root of the matter and shakes its-found: 
tion. If such is the situation, then tt 
Courts, will not assist ‘the’ litigarit wh 
seeks its assistance. under such circun 
stances. "MAE i 


18.” If the above is the basic conce] 
whicli surrounds public policy, we ai 
unable to agzee with the trial Court th; 
clauses 3 and 9, the former vestirig a гісі 
inthe seller to accept or reject- orde: 
formerly booked by its representati 
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id the latter clause whereunde: a higher 
‘ice was demanded by the seller under 
‘rtain circumstances, have to be whittled 
dwn and. thrown out as clauses which 
*e opposed to public policy. 


). ‘Commercial transactions ` couched 
. easy and understandable language 
id contained in a contract have to be 
spected according to its tenor. This is 
because, the parties with open eyes 
id being conscious of the merit of the 
tter and spirit of the clauses in such a 
mtract do enter into them. 


і. The Courts, therefore, ought not to 
> astute to defeat the efficacy of such 
эсшцеці · or destroy such bargains. 
Thile interpreting a commercial contract, 
broader outlook has to be adopted and 
ire should. be taken to avoid an artificial 
id unrealistic approach in the matter 
the understanding the meaning and 
xpose of such documents. In such 
ises, the Courts should occupy the chair 
‘the contracting parties and reasonably 
iderstand their minds and intents. 
after such an approach the instrument 
ill presents circumstances which the 
mscience of a reasonable and prudent, 
Son cannot accept and if ‘ex facie the 
rms are so unconscionable, illegal апа 
‘signed to avoid or evade law, then only 
е doctrine of public policy will inter- 
зде, and. will not implement such 
argains. ` ' | : й 
L. In the instant case, we are satisfied 
at clauses 3'and 9; nay the tenor of 
hibits А-1 to А-5, do not pose. any 
rational principle in commercial prac- 
се ; nor could it be said to be so un- 
mscionable "es .to- be ignored by 
»urts as being opposed to public policy 


| But the question is whether, in 
e circumstances, the plaintiff who 
is come to Court claiming damages 
-compensation for non-performance of 
e contract is entitled to damages at all. 
swe said, the appellant-defendant under 
hibit A-12 made it clear that. they 
эца not supply or perform the contract 
less an increased price was paid for the 
ods. In particular, while dealing with 
= contract made under Exhibit А-5, 
e defendant would say under Exhibit 
.14 that due to the increase in the price 
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of raw materials, they were unable to 
register their order. Obviously, they 
were trying to take advantage of clause 3 
of the contract. But their conduct in 
having written about Exhibit A-5 belated- 
ly on 15th February, 1965 after encashing 
the draft which was sent as advance by 
the plaintiff towards Exhibit A-5 is 
something which obviously exposes the 
appellant-defendant who uniformly was 
bent upon avoiding performance of the 
contracts including Exhibit A-5. The 
defendant would admit that they did not 
perform the contracts under Exhibits 
А-2, A-8 and А-4 and they partly per- 
formed the contract under Exhibit А-1. 
They would rely upon their right to 
demand a higher price being not satisfied 
with the payment of the contract rete. 
But, in our view, there is no proof of 
increase in market rate as between the 
1st and 15th January, 1965, which would 
prompt a reasonable person to demand a 
rate higher than the contractrate. Even 
under Exhibit A-9, the defendant made 
it clear that the rates quoted by them 
would apply for the year, 1965 and the 
orders booked in that year. They. did 
not refer to the 1964 -contracts at all. 
This is also an indication to show that in 
so far as 1964 contracts are concerned, 
for which they (defendant) had already 
made the necessary preparation to des- 
patch the goods, they cannot wriggle out 
and insist on an increase in price under 
the guise of the soscalled power vested 
under clause-9 of the. contract. Оп. the 
ground that there іѕ по proof of the 
increase in the market price in the month ` 
of January, 1965 excepting for the bare 
statements from time to time by the defen- 
dantor by D.W. 1 in the box and also on 
the ground that the goods had been as- 
certained by the defendants, as is seen from 
the text of Exhibit A-9, they (defendant) - 
cannot escape reasonable damages which 
flow from the breach, which breach is 
referable to their cofiduct im: the non- 
supply of the contracted goods. 


23. The question incidentally arose 
whether the rule of intention in section 23 
0f the Sale of Goods Act would*apply to 
the facts of this case. It would be con- 
venient to refresh about the terms of the 
contract. No doubt, clause 1 says that 
the R.R. was deliverable against cash or 
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documents negotiated through Bank. But 
clause 4 says that the goods would be des-. 
patched at the buyer's risk and respon- 
sibility. Clause 6 says that the defendants 
were not responsible for · any lossor 
damages or any mishappening to the goods 
after they had left their premises. 


24. The learned counsel for the appel- 
lant (defendant) basing his contention 
on clause 1 would say that the property in 
the goods did not pass until the R.R. 
was honoured by payment either in cash: 
or through the agency of the bank. This 
may be so if clause 1 stood alone. But 
clauses 4 and 6 which cannot be recons 
ciled with clause 1 would give the reason- 
able impression that once the defendant 
despatched the goods, they travel at the 
buyer's risk. ‘This clause cannot, there- 
fore, avoid the rule of intention provided 
for in section 23 (1) of the Sale of Goods 
Act which says: ' S 


** Where there is a contract for the sale 
' of unascertained or future goods by 
description and goods of that déscrip- 
tion and in a deliverable state are un- 
: conditionally appropriated to the con- 
tract, either by the seller with the 
assent of the buyer or by the buyer 
with the-assent of the seller, the pro- 
perty in the goods thereupon passes 
to the buyer. Such assent may be 
expressed or implied, and may be given 
either before or after the appropria- 
tion is made.”  " ; 


The very fact that under Exhibit A-9, the 
defendant made it clear that all the goods 
had been appropriated and were ready 
for despatch, and which communication 
the pleintif? took it for granted, raises 
the usual presumption that the, defen-. 
dant as seller had appropriated the goods; 
unconditionally to the respective con- 
tracts and they were in a deliverable. 
state, end the only thing which remained 
in order to -perform -the contract was 
to put them in à wagon for. onward 
transport. In the instant case, the assent 
of the buyer (plaintiff) is implied and it 
has been given by them even before the 
appropriation was made. ln our view, 
thereforé, in the light.of the disclosed 
facts, the property in the goods under 
the various contracts had passed to the 
plaintiff, a, 
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25. If, therefore, the sellers fail to per 
form their part of the bargain, the buye 
would certainly. be entitled to damage 
which flow reasonably from such breach 
The plaintiff themselves in the pleading 
would say that the date of breach 0: 
each of the contracts was 21st January 
1965: Therefore, they cannot shift fror 
this date, so as to get higher damages t 
March, 1965. We should, therefore, fin: 
from the records whether there is reason 
able material to find the market rate c 
the goods in or about 21st January, 1962 
The defendant themselves have provide: 
the market rate under Exhibits A-9 an 
A-12. Under Exhibit А-9, they woul: 
say that the rates at which they woul: 
book orders in 1965 was Rs. 60 per 5 
Kgms. for thé supply of starch am 
Rs. 69 for 50 Kgms. in old drums for th 
supply of liquid glucose. We zccept thi: 
in the absence of any other acceptobl 
evidence, as the measure то be adopte 
for the award of damages. The lowe 
Court obviously relied upon P.W. ] 
But P.W. 1’s evidence is again his ow: 
bare ipse dixit. Having regard to th 
stand taken by the plaintiff that th 
breach had occurred on 21st Januar} 
1965 and as the defendant. themselve 
have stated in Exhibit А-9 as to whe 
possibly can, be the market price i 
January, 1965 at the earliest, we adoy 
the price in Exhibit A-9 as reflecting th 
correct market price in, January, 196: 
The plaintitfwould be entitled to damage 
that flow from the breach.. There: hz 
been no supply in so far as the contrac’ 
covered by Exhibits A-2, A-3, A-4an 
А-5 are concerned. Only 150 bags wer 
supplied under the contract Exhibit A-: 
Guo о. 

26.- Before we assess the damages, it 

necessary to find as to what was the inter 
tion of the parties when they contracte 
to buy.one wagon of starch whether it w: 
to purchase 150 bags or 200 bags. Exh 
bits А-1, А-4 and А-5 give the clue th: 
the intention of the parties was to supp: 
200 bags or purchase 200 bags, when the 
referred to the supply of one wagon: 
starch. In fect, the above contrac 
referred to 200 bags as the normal co: 
tentofa wagon. But the learned couns 
for the appellant-defendant relying upc 
Exhibit A-11 which was the bill prepare 
by them when they supplied 150 bags « 
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wch under Exhibit A-1 argued thatthe. 


id bags were sent in a wagon and 
erefore, one wagon could contain only 
j0 bags. We are unable to agree. . No 
pert evidence was let in to show that 
wagon. which.could be despatched by 
e defendant from. its nearest Railway 
ation in South ‘India could hold only 
0 bags and not more. : Even. others 


se, there is intrinsic evidence as per the 
citals in Exhibits A-1, A-4 and A-5 that. 
hat was contracted for was 200 bags of 


irch and that the parties intended to 
ll and purchase 200 bags when they 
intracted to supply one wagon. . There 
evidence on the side of the plaintiff 
show that one wagon could contain 
)0 bags—vide Exhibits A-27 and A-28. 
he plaintiff, therefore, would be entitl- 
| to damages as per the: calculations 
slow $ ae ае os 
А 
mcerned; the: prevailing market rate 
1 or about the date of breach ‘should be 
semed as Rs. 60 per 50 Kgms.: It is 
orked out by us on the quotation given 
"ће defendantin Exhibit A-9. There- 
re, the plaintiff would be entitled to 
images for the non-supply of the goods 
ider Exhibits -A-2, А-3 А-4, and А-5 
id the damages for non-supply of starch 
ould be worked out on the basis of the 
flerence between: Rs. 60 and the con- 
acted rate. Sọ far as the non-supply of 
quid glucose is concerned, the damages 
ould be- worked out again at Rs. 69 
т 50 Kgms. which was thé quotation 
the defendants themselves under Exhi- 
t A-0. This works out-to- Rs. 414 per 
irrel. The contract rate was Rs. 345 
barrel. The plaintiff would be entitled 


the difference as above for each barrél.. 


*. The appeals are partly allowed and 
ch’ party will -bear their own costs in 
is .Gourt.. This plaintiff would ‘be 
titled to interest at 6%, on the amount 
эткей out from the date of suit till the 
ite of payment. JEDE 


ae Court made the following’ - 


ROER.—In the lower Court also, the 
ipellant, who succeeded will suffer only 
oportionate costs. . : ' 


56, 0 ——— Appeals are partly 


' ' allowed. . 
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IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 
PRESENT :— K. Veeraswami, Оў. and S. 
Surpamurthy, 3. at ELE 


Agha Hyder Hussain and another 
e ` Appellants* 


De- 


Omar Khayyam Wineries Private 
Ltd,. Chirag Ali Street, Hyderabad-1 
and. another - Respondents. 


Trade and Merchandise Marks Act (XLI of - 

1958), section 46—Scope and applicability— 
Registration of Trade Marks—Eflect—Appli- 
cation for rectification of registered trade, mark; 
when lies— Person aggrievsed °° in _ section 
46 (1)—Meaning. mE MET E 


Under section 28 (1) of the Trade and 
Merchandise Marks Act, the registration 
of a trade mark in Part A or B of the regis- 
ter shall, if valid, give to the registered 


. proprietor of the’ trade mark the exclu- 


sive right to the use of the trade mark in 


zelation to the goods in respect of which 


the trade n? rk is registered and to:obtain 
zelief in respect of infringement of-the _ 
trade mark in the manner provided by the - 
Act. : PM s 
Once, therefore, a person gets ә particular 
style registered as his trade mark, he gets _ 
exclusive right to the use of'tbe.tiade ` 
mark in relation to the goods in respect ` 
of which it-has been registered. Under 
section 46 which provides for removal 
from register and imposition of limitation: 
on ground of non-user, it is,opeh: to an’ 


. aggrieved person to have the trade mark 


of any person who registered it, removed: 
from the register on tlie ground mentioned . 
in clause (а) of sub-section (1) of that ` 
section. Two factors constituting that 
ground, which are: cumulative; are (1) 
that the trade mark-was registered with- 
out any bona fide intention on the part of 
the applicant. for registíation- that it 
should be-used in relation to those goods, 
by him : and (2) that there Наз, in fact, `. 
been no ` bona. fide use of: any, of the 
trade marks іп relation to those ‘goods by 





*L.P.A. Nos. J and 2 of1973. С. 
25th February, 1976, 
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any proprietor thereof for the time being’ 
up to a date One :month before: the date 
of:the application. - The first limb 18-а 
mental factor, the - bonà fide; intention to 
use the goods covered, by the:trade mark, 
and the other relates to factual -user..of 
such: goods covered .by the trade mark 
registered. 80 in order to succeed, the 
person mustshow (1) thathe is en aggriev- 
ed. person . and (2) that the ground under 
clause (a) of section 46: () exists, > + 


* Paras. 6 and 7.) 


The ` policy. behind section: 46. (1) (a) i is 
that in competition with a person dealing 
in the samé kinds of goóds, the person hit 
by clzuse (a) should not be regarded as a 
person aggrieved. This for the obvious 
reason that such a ‘person has nothing to 
do with. such: ‘goods. TPara. :13.] 


Appeals under Жар 15 of the Lettérs 
Patént and: section 109 (5) of the, Trade 
and Merchandise Marks Act. 1958 against 
the, order, dated 6th September, 1972 of 
the High, Court and made in A.A. Q. No. 
339 of 1971 and А.А.О. No. 340 of -1971 
preferred against the.arders, of the Assis- 
tant Registrar of Trade Marks, Madras in 
Rectification Application M.A.S. Nos. 
127 and 128 on his file. 


а. Ramaswamy for T. S. Magaswaray Aiya? 
and C. B. Dorapatlo, for Appellants. 


S: Chellaswamy, for. Respondents. 


"The Judginent of the Goiurt was delivercd 
-by : E us LEE a C 4 Ч 


Veerasiiapi,. "03— These . two 'related 
appeals arise from. an order of, Gokula- 
krishnen, J; who declined to interfere 
with a common order; of the Assistant 
Registrar of "Trade ` Marks : án М.А.5. 
Nos. 127 and 198. dl 


?: The lst appellant had: Mie on 
Ist’ January}; 1970 :a trade mark under 
the name and style of “ Omar ‘Khayyam 
Hotel Restaurant and. -Bar.”? ` The- res- 
pondent, was ‘called ‘on by the Assistant 
‘Registrar to file any ‘objections to the 
application of the- 1st appellant'since the 
"respondént was using the mark ** Omar 
‘Khayyam Wineries (P.) Ltd." .But no 
objections were filed. The: respondent, 
however; on’ 10th January, 1970 applied 
to the Assistant Registrar:.under ‘section 
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46 of the Trade and Merchandise Mark: 
Act, 1958 for rectification of the trade 
mark сї the ;]st appellant, registered and 
notified in the-Trade Marks Journal on 
the date aforesaid. This application wa: 
resisted by the Ist appellant, but all the 
same was allowed by the Assistant Regis 
trar. Gokulakrishnan, J., declined tc 
interfere. 


3. The facts briefly are these è On 16th 
November, 1955..there was an advertise. 
mént in the Deccan Chronicle by the 
Omar Khayyam Hotel Restaurant and 
Bar. This nctice said that this name 
and style had: been used by the Ist appel. 
lant for his catering business ‘at Hydera 
bad and- that ‘the expression € Сула] 
Khayyam ” he was using also hasc 
principal feature in his trade mark fo: 
the bakery, biscuits. pastry, tea, coffee 
Beer, ale’ and porter, for mineral anc 
aerated waters and other non-alcohol( 
drinks, wines. spirits and liquors’ falling 
under clauses .30, 32 and 33.04 thi 
"Fcurth ‘Schedule to the’ Trade and Mer 
chandise Marks Rules. 1959 framed unde 
the.Act. The notice further announce 
that Omer Khayyem Hotel, Restaurar 
and Bar alone wes:entitled to use thi 
name and stlye Бу virtue of' adoption 
invention and user as provided under thi 
Act. It warned that’ any person o 
persons | either; 'imitatirg or in am 
manner making.a colourable " imitatio: 
of the' aforesaid trading style or trad: 
-mark would make. himself or-thémselve 
liable for both civil and criminal actions 
Earlier, on 15th December. 1965: the firs 
appellant’s assignor of the trade mar 
had applied through its authorised agen 
one R. D. Sinha for registration of a trade 
mark under clause 33 of the Fourth Sche 
dule to the Rules under the Act in respec 
of wines, spirits and liquors, in the nam 
Of. Agha Hyder Hussain National, Many 
facturer and Trader, tredirg as Oma 
Khayyam Hotel Restaurant and Ba 
ЛА was said there that this mark had bee: 
“continuously used since Ist April, 1964 i 
“respect of the said goods. 


4. Section 46 ( 1) (a) of the Trade an 
Merchandise Marks Act, 1958 reads: 


-~ (1) Subject to the provisions ‘of se 
с tion 47, a registered trade mark ma 
.be taken off the register in respect c 
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any of the goods in respect of which it 
is registered on application made in-the 
prescribed manner to a High Court or 
to the Registrar by any person aggrieved 
on the ground either; ^ ^  .'^- 

(2) that the trade mark was registered 
without any -bona fide intention-on the 
part of the applicant for registration 
thatit shouldbe used in relation to 
those goods by him or, in a case to 
which the provisions of section 45 apply, 
by the company concerned, and that 
there has, in fact, been no bona fide 
use of the trade mark in relation to 
these goods Бу any proprietor thereof 
for the time ‘being up to a date one 
month before the date of the applica- 
tion ; or.” > ` * Е 


Glause (b), the proviso.and the rest of the 
section are not necessary to notice for our 
present purpose. 


5. А ‘tredé mark’ es defined in section 
2 (a) means a registered trade mark or a 
тгтЕ used in relation to goods for thé 
purpose of indicating or so 2s to indicate 
a connection in the course of trade . bé- 
tween the góods and some person having 
:he right as proprietor to use the mark ; 
and in relation to the other provisions of 
the Act, except Chapter X, г mark used 
эг proposed: to be used in relation to 
zoods fór the purpose of indicating or so 
15 to indicate a connection in the course 
(Xt trade between the goods and some 
»erson having the right, either as proprie- 
‘or Or aS registered user, to use the mark 
whether with ог without any indication 
х the identity of that person. '  ' . 

$. Chapter .11I deals with the procedure 
‘or and duration of registration. One cf 
the effects of registering a trade mark is 
15 mentioned in section 28 (1). The 
'egistration cf а. trade mark in Part A or 
Part B of the register shall, if valid, give 
о the registered proprietor of the trade 
mark the exclusive right to the use of the 
rade mark.in relation to the goods in 
‘espect of which the trade mark is regis- 
етей апо to obtain relief in respect of 
nfringement of the trade mark in the 
manner provided by the Act. : 


7. Once, therefore, a person gets a parti- 
zular style registered as his trade mark, 
зе gets exclusive right to the use of the 
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trade mark in relation to the goods, in 
respect of which it has been registered. 
Under section 46 which provides for 
removal from register and imposition of 
limitations on ground of non-use, it is 
open to an aggrieved person to have the 
trade mark of 2ny person who has regis- 
tered it, removed from the register on 
the ground mentioned in clause (a) of 
sub-section (1) of that section. The two 
factors constituting that ground, which are 
cumulative are (1) that the trade mark was 
registered without any bona fide intention 
бп the part of the applicant for registrá- 
tion that it should be used in relation to 
those goods by him ; and (2) that there 
has, in fact, been no bona fide; use cf the 
trade mark in relation to these goods by 
any proprietor chereof for the time being 
тр to a date one month before the date of 
the application.. The first limb is a 
méntal factor, the bona fide intention to 
use the goods covered by the trade mark, 
and the other relates to factual user of 
such goods covered by the trade merk 
registered, so, in crder to succeed, the 
applicant should show (1) that he is an 
aggrieved person ; and (2) that the 
ground. under clause (a) of section. 46 (1) 
exists, hos 


8. We may at once state that there-is no 
controversy before us that thefirst appel- 
lant has never used the trade mark in 
relation to any alcoholic or non-alcoholic 
liquor or goods in trade or business under 
the name and style оѓ“ Omar Khayyam ” 
or even “Omar Khayyam Hotel Res- 
taurant and Bar". ‘There is also an 
affidavit filed by the respondent to the 
eflect. There can, therefore, be no dis- 
pute that the second limb of clause (a) 
6f section 46 (1) has been satisfied by the 
applicant before the Assistant Registrar 
of Trade Marks. 


9. Before us, in support of the. appeal 
three grounds are urged: (1) the appli" ` 
cation for removal*of the registered 
Trade Mark: by the respondent made 
within a month of the registration is in- 
competent ; (2) the responden: is not a 
person aggrieved i and (3) in the cir- 
cumstances, since the opening paragraph 
of section 46 (I) uses the word **may ”, 
the relief of removal is discretionary and 
since the respondent had used the trade 
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mark after the Ist appellant had his 
trade mark registered, the discretion 
should not be exercised in favour of the 
applicant. 


10. As to the first ground, we are of the 
opinion that section 4@ (1) addresses 
itself to a state of affairs upto a date one 
month before the date of the application. 
Tt therefore, looks to the past. lf the 
first appellant had not used the trade 
mark in relation to the goods as its pro- 
prietor at any time upto a date one month 
before the date of the application, then, 
the second limb of clause (a) of section 
46 (1) is satisfied. | i 
: 


11. The application for removal from 
the register need not have to wait until 
one month from the date of registration. 
There is no justification for such inter- 
pretation. Since as we said it is not in 
dispute that as a mitter of fact, the Ist 
appellant had. not used “ Omar Khay- 
yam ™” as trade mark in connection with 
any goods covered by such trade mark at 
any time prior to Ist January, *1970, 
obviously, he is hit by the second limb of 
clause (4) of section 46 (1). 


12. It.is strenuously argued for the 
appellants that the first part of clause (a) 
of section 46 (1) has not been satisfied 
for according to the 1st appellant, he had 
always intended to use the trade mark in 
connection with both alcoholic and non- 
alcoholic beverage. ‘But this is not-made 
out. As we said, the advertisement in 
the Decczn Chronicle, dated 16th Novem- 
ber, 1963 related to Omar Khayyam 
Hotel Restaurant and Bar and it did not 
mention any stocking or sale of alcoholic 
or non-alcoholic beverage under the 
name and style of ** Omar Khayyam ”. 
We are not concerned: with the question 
at the moment whether the 1st appellant 
can continue to use the expression * Отаг 


Khayyam Hotel Restaurant! and say that. 
“Omar Khayyam Hotel Restaurant and ` 


Ват was either manufacturing or selling 
such beverage under the name and style 
of  Ощаг Khayyam”. Even the appli- 
cation; dated 15th, December, 1965 to the 
Assistant Registrar of Trade Marks made 
Љу the a8signor of the Ist appellant did 
not say that he was selling alcoholic or 
non-alcoholic beverage under the name 
and. style of “ Omar Khayyam”. . АЦ 
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that was mentioned in the application 
was that he applied for а trade mark in 
clouse 33 in respect of wines, spirits and 
liquors in the name of Agha Hyder 
Hussain, Indian Netional, Manufacturer 
and Trader, trading as Omar Khayyam 
Hotel Restaurant and Bar whose address 
was in Hyderabad and who claimed to 
be the proprietor thereofand by whom the 
said mark had been continuously used 
since lst April, 1964 in respect of the 
said goods. 80, it is clear that there was 
no bona fide intention or otherwise on the 
part of the Ist appellant that the expres. 
sion * Omar Khayyam " would be ‘used 


-byhim. Weare cf the opinion, therefore, 


that both the limbs of clause (a) of sec: 
tion 46 (1) were proved to have been 
satisfied by the respondent. 


13, The second ground of the Ist appel 
lant is that the respondent was not а 
person aggrieved. So far as his trade 
mark registered under clause 33 is con: 
cerned, there is no doubt that he is г 
person aggrieved. This is because unde: 
the name and style of Omar Khayyar 
Wineries (P.) Limited, since. obtainin* 
licence therefor he həs been manufac 
turing and selling goods covered by clause 
33 relating to alcoholic beverage in the 
Fourth Schedule to the Rules under th« 
Act. But so far as the goods covered b 
clause 32 of that Schedule are concerned 
we ате of the opinion that the responden 
cannot be regarded as a person aggrieved 
"This is because it is not engaged in manu 
facturing or using of the goods covered b: 
clause 32 in the Fourth Schedule to thi 
Rules under the Act. "The policy behin 
section 46 (1) (а) is that in competitio 
with person dealing in the same kinds o 
goods, the person hit by clause (a) shoul 
not be regarded as a person aggrieved 
This is for the obvious reason that such : 
person has nothing to do with such good 
as in the case of the respondent here. 


14. The effect of this finding is that th 
appellants will succeed іп L.P.A. No. ! 
of 1973 ; but the ground does not affec 
the respondent in the other appeal. 


15. There remains for consideratio: 
the last ground. We think that there i 
not much substance in this ground. Th 
only ground on which it is said that th 
discretion of the Assistant Registrar shoul 
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зе used in favour of the 1st appellant is 
‘hat he used the mark much earlier. 
But as we held. this has not been sub- 
itantiated factually. a p 


16. Hence, L.P.A. No. 2 of 1973 is 
illowed and the other appeal is dismissed. 
No costs in eithér. — - aM a 
RS. ———— L.P.A. No. 2 of 
1973 iis allowed; 
L.P.A. Мо. 1.of 
1973 is dismissed. 


IN THE HIGH COURT OF JUDI’ 
CATURE AT MADRAS. ^ ''- 


‘Special Original Jurisdiction.) 


PRESENT :—G..Ramanujam, F.° 


P, Ramaswamy a0 Petitioner® 


Che Assistant Engineer, Highways 
ind Rural Works Department, Naga- 
)at6nam. . 7 .. Respondent. 


Tamil Nadu Land Encroachment Act (111 of 
905}, sections 6, 7— Petitioner owning pre- 
aises— Sat. mill and other superstructures put 
ip—Sanction obtained from Municipality 
—Respondent started dem olishing compound 
yall— Resistance by petitioner—Petitioner ser- 
ed with memo. for removal ‘of encroachment— 
Vo notice to petitioner under section 7—Pro+ 
eedings liable to be quashed. “асай 


ction 7 of the Tamil Nadu Lend 
incroachment Act provides that before 
aking proceedings under section.6, the 
erson souglit to be evicted should be 
arved with a. notice under section 7. 
n this сазе there being no notice under 
action ` 7 served on the -petitioncr, -the 
ritiation of notice for summary eviction 
nder section 6 cannot be a ‘proper com- 
liarice with the provisions of the said 
tatute. The impugned memorandum 
sued is, therefore, vitiated.. [[Para..4.] 


'etition under Article 226 of the Consti- 
ation of India, praying that in the cir- 
umstances stated thérein, and jn the 
ffidavit filed, therewith the High Court 
АЦ be pleased'to issue а writ of certiorari 





*W.P. No. 527:0#.1975. . ‘24th June, 1976* 
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calling for the records of the respondent 
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relating to his proceedings Na. Ka. No. ` 


1478 of 1975, dated" 29th 
and to quash the same. 


К. G.. Rajan, for Petitionér. 


Miss В. Venkatalakshmi, for Government ` 


Pleader, for Respondent. ET 


The Court made the following ^. 


_Orver.—The petitioner claims to be the ` 


owner of the ;premises No.. 34-A, 
Thanjavur Road, in Vijayapuram, Tiru- 
varur. The premises consists of S. No. 
567/1 of ari extent of about 12197 så. ft. 
and S. No. 559 of an extent of about 3000 
sq. ft., On these two survey riumbers, 
the petitioner has constructed a saw mill 
and other ‘superstructure consisting of 9 
shops and ‘one’ office-roam. ` 
constructions-were put up after getting 
the building -plans ‘sanctioned by Tiru- 
varur Municipality in the years 1962'ánd 
1973.. - REL 

2. However, the respondent with his 
men is stid to have visiteo the premises on 
27th January,.1975 and started demolish- 
ing the compound wall. The petitioner 
immediately brought the matter -to the 
notice of the District Collector; Thanjavur: 
Thereafter on 29th January, 1975, the 
respondent again is said to have come to 


January, 1975 -` 


These ` 


t 


the premises and attempted to demolish ` 


the shops with the assistance of the men 
brought by him. The petitioner vesisted 
this attempt." Thereafter on, 30th January, 
1975 the petitioner- ‘was "served with’ a 
memo. dated 29th Janüary,'1975 which 
is to the effect’that’as the petitioner has 
encroached on the road Не must remove 
the encroachment within 24 hours.’ The 
petitioner; apprehending that the réspon- 
dent would. demolish the existing struc- 
tures in the premises; has approached this 
Gourt for the'issue of a writ of ‘certiorari 
to' quash the proceeding of the respon- 
dent, dated'29th January, 1975 directing 
him to remove the eiféroachment: within 
24 hours. `+- - о Cote дЫ 

= Е a Ms з |J E. iJ 
3. The main, contention urged by thé 
petitioner is that even assuming that there 
is encroachment on thé public road by 
the petitioner as alleged in the impugned 
memo,, still the petitioner can be evicted 
only under. the ‘provisions of the Land 
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Encroachment Act, that there is no pro- 
per notice. informing the petitioner of 
any encroachment ог demanding vacant 
possession from’ him, and that.in. any 
event, the respondent is not an officer 
for initiating eviction proceedings under 
the said. Act. In the counter-affidavit 
filed by the respondent, it has been steted 
that he is competent authority to take 
eviction proceedings under section, 6 of 
the Tamil Nadu Land Encroachment 
Act, 1905 as per С.О. Ms. No. 786, 
Revenue, dated 10th April, 1968 and the 
Government Memorandum, dated 17th 
_ February, 1972. It has not been stated 
in the counter-affidavit whether notices 
under-sections 6 and 7 of the said Act 
had been issued or not. "The mere state- 
ment of the respondent that he is compe- 
tent.to take eviction proceedings under 
section 6 of the Act, cannot go to prove 
that in fact notices under sections 6 and 
7 had been issued by the respondent 
herein before the petitioner is actually 
ee from the alléged encroached 
and. ' | 


4. The petitioner's case is that he is not 
an encroacher and that the entiré land 
on which the saw milland the other 
superstructures stand, belong to him. 
Therefore the petitioner could make his 
representation regarding his title to the 
disputed plot only when notices under 
sections 6 and 7 are served on him. 
Though the counter-affidavit is silent on 
the question as to whether notices under 
section 6 or 7 had been issued or not, 
„the file. produced by the Government 
Pleader shows that notices under section 
6 of the Act, have been despatched on 
13th December, 1974 and 15th December; 
1974. However, there -is- по: indication 
from the file as to whether those notices 
had been served on, thé petitioner. ог 
whether notice under section 7 has been 
issued prior to issue of section 6, notice. 
Section 7 provides that before taking 
proceedings under section 6, the person 
sought to be evicted should be servéd with 
a notice under section 7. ln.this case, 
there being no notice under section. 7 
served on „the petitioner, the initiation 
of notice for summary eviction under 
section 6 cannot be a proper compliance 
with the provisions of the said statute. 


Therefore the impugned memorandum . 
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issued by the respondent stands vitiated. 
The writ petition is therefore allowed 
and the said impugned memo.is quashed. 
It will, however, be open ta the respon- 
dent 40: initiate proceedings afresh 
under the said Act in accordance’ with 
law, if he has been authorised to do 
so under the Act. There will be no 
order as to costs. | | 
R.S. - 
[FULL BENCH] ` CAE 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Pre sent:—P. S. Kailasam, С3.,А: D. Roshal 
and G. Ramanujom, FF. - 
The Singanallur' : Municipality 
represented by its Commissioner 
5 Appellant” 


Рейноп allowed. 





D. | : i s : D] DA 1? 
The Vasantha Mills Limited,a Com- 
pany incorporated under the Gom- 
panies Act and having its Registered 
Office at Singanallur, Coimbatore 
and others Respondents. 


Tamil Nadu District Municipalities Act 
(V. of 1920), section 82 (2)—Property tax— 
Assessment— Textile mill premises—Assess- 
ment made based on capital salue—Validity 
—Scope of section. 2 


In the assessment of property tax:on the 
mill's premises, the assessment was made 
according to the proviso to section 82(2) 
of the Tamil Nadu District Municipali- 
ties Act, 1920, on. the ground that the 
buildings were of.a class. not. ordinarily 
let,thé gross annual rent of which could, 
not, in the opinion of the executive autho- 
rity; be estimated. The Special Officer 
had also given evidence that no mill was 
at any time leased out and it was not 
possible to work out the annual rental 
valüé except on the basis of capital value. 
Held: `> "EN 

That there was no réas on for ‘not accept- 
ing the evidence.of the Special Officer 
that the buildings belonged to;a class 
ИЕ S n d 
* S. Nos, 516, 520 and 521 of. 1973. 

8th July, 1976, 
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not ordinarily let, the gross annual rent 
of which could not, in the opinion of the 
executive authority be estimated. 


- (Para. 10.] 


The question whether a building belonged 
to a class not ordinarily let out had to be 
decided with reference to the purpose for 
which it was put up and the purpose for 
which it was used, The test whether 
the building was capable of being let out 
or not, was erroneous and did not reflect 
the correct position of law as laid down in 
section 82 (2) of the Act. The test was 
not whether a building was ‘capable of 
being let, but whether: it belonged to a 
class not ordinarily let. —[Paras. 12 & 13.] 


Cases referred to :— 


The General Committee, Madras Club. v. 


City Municipal Council of Madras, ( 1954) 1 
M.L.J. 671 ; Addison Paints and Chemicals 
(P.) Ltd. v. Commissioner, Corporation oj 
Madras, (1962) 75 L.W. 577: (1962) 2 
M.L.J. 440 ; Rajalakshmi Mills Lid: гу. 
i aed Municipality, (1973) 2 M.L.]. 


Appeal against the decree of the Court of 
the Subordinate Judgé (II Additional), 
Coimbatore in: Appeal Suit Nos. 2, 3 and 
4 of 1972 preferred against the decree of 
the Court of the District Munsif, Coimba - 
tore (Additional) in Original Suit Nos. 
1278, 1402 and 1192 of 1968 respectively. 


Е. Alagiriswami, for Appellant. . 


S. V. Jayaraman and У. Kannan, for Res- 
pondents. 


The Court (Ізтай, 7.) made the following. 


OnpzR,—All these three appeals raise a 
common question of law concerning the 
interpretation of section 82 of the Tamil 
Nadu District Municipalities Act, -1920 
(hereinafter ‘called the Act). The res- 
pondents in all these appeals are private 
limited companies running textile mills 
and the mill premises were assessed to 
property tax under section 82 of the Act. 
Section 82 (2) along with the proviso 
reads as follows :—— -> І 


“ (2) The annual value of lands and: 
buildings shall be deemed to be the 
gross annual rent at which they may 
reasonably be expected to let‘ from 
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. month,to month or from year to year 
- lessa dedtiction in the case of buildings, 
о{ ten per cent, of that portion of such 


annualrent which is attributable to the: 


buildings alone, apart from their sites 
. and adjacent lands occupied as ап 
appurtenance thereto ; and the said 
` deduction shall be in lieu of all allow- 


ance for repairs or on any other account | 


whatever : 
Provided that: 


(2) in the case of 
(i) any Government on 
building or І eut A 
(17) any building of a class not ordi- 
narily let the gross annual rent of which 
cannot, in the opinion of the executiv 
authority be estimated ; : ít 


the annual value of the premises shall 
be.deemed to be six per cent.of the total 
of the estimated value of the land and 
the estimated -prescnt cost of erecting 
building after deducting for deprecia- 
tion a reasonable amount which shall 
in no case be less than ten per centum 
of such costs ; and ., > ' 

(b} machinery and furniture shall be 
excluded from valuations under this 
section." — . RT 


Actually, the appellant-municipality levi- 
ed property tax on the mill premises 
involved in these second appeals under 


` railway 


the proviso to section 82 (2) on the basis . 


of the capital value. The companies 
owning the mills contended that the 


assessment should be made under the . 


main part of section 82 (2) on the basis 
of the notional annual rental value and 
not on the basis of the capital value. 
The learned District Munsif who’ tried 
the suit upheld thé assessment made by 


the appellant-municipality but the learn-- 


ed Subordinate Judge on appeal reversed 
the conclusion. The question for con- 
sideration is whether the conclusion of 


the learned Subordinate Judge is correct , 


or not ; in other words, whether the mill 
premises have to be assessed to property, 
taxon the basis of the notional rental. 


value contemplated by section 82 (2) cr ^ 


on the basis of thecapital valub provided 
for in the proviso. That again takes us 


to the question asto whether the mill - 


premises in questión are of a class of 


U* 


ij 


building not ordinarily let аз contempla- 
ted by the proviso. 


2. There are two Bench decisions of this 
Court. One is—-The General Committee, 
Madras Club v. Cit»! Municipal . Council of 
Madras}, There the Bench stated : 


* Tt is not sufficient that a building has 
actually not bcen let to bring it within 
this category. So many buildings in 
which the owners reside are not ordi- 
narily let nor even ordinarily intended 
to be let. But they certainly do not 
belong to the category of buildings of a 
' class not ordinarily let. The buildings 
which are contemplated as belonging 
to that class are buildings like temples, 
memorial buildings, etc." — ^: > 


It is pertinent to note that the learned 
Judges themselves have not exhaustively 
mentioned the buildings that will fall 
within the scope of the proviso es is 
apparent fron; the use of the word “ etc. 
This decision was followed’ by’ another 
Bench of this Court in Addison Paints and 
Chemicals Private Ltd. v. Commissioner, Gor- 
poration of Madras?. A perusal of the 
judgment does not show that the judgment 
added anything more to what had al- 
ready been decided hy the earlier Bench 
referred to already. It must he pointed 
out, that these two decisions were con- 
cerned with the corresponding provisions, 
namely, section 100 of the Madras City 
Municipal Gorporation Act and not the 
Tarril Nadu District Municipalities Act 
as such. ^: : х ALES 

3. - There is a judgment of Raghavan, J., 
in Rajalakshmi Mills Ltd. у. Singanallur 
Municipality’. This is the only judgment 
that directly deals with the question 
arising. under the Tamil Nadu District 
Municipalities. Act and also. a ‘textile 
mill like the present case and it is also 
significant that it dealt with а case of-the 
very same appellant-municipality. , The 
learned Judge follewed the, decisions of 
the Bench referred to above and held 
that the textile mill should not be assess*d 
under the proviso but should be assessed 
only under the main part of section 82 (2). 





1. (1954) 1 MLJ.671. - - 
2. (1962) 2 M L.].440: (1962) 75 L.W. 577. 
3, (1973) 2 M.L.J. 116. 
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4. Since I have already extracted the 
entire section 82 (2), itis only relevant 
to point out that for the purpose of a 
building to-come within the scope of the 
proviso, particularly proviso (a) (ii), the 
follewing' conditions must be satisfied : 
(1) There must be ‘а class of building; 
(2) Thet class of building should not 
ordinarily be let; (3) The building in 
сое must fall within that -class. 

nly then the proviso can be invoked. 
From. that it follows that the statute 
contemplates the existence of a class of 
building which is not ordinarily let out: 
The crucial word to be noticed is “ ordi- 
narily ". А : 
5. According to Shorter Oxford English 
Dictionary, the meaning of the word 
*"Ordinarily" is: (As a matter of 
regular Occurrence; in most cases, usually, 
commonly”. Thus.it is clear that the 
proviso does noi contemplate the build- 
ing being not suitable to he Jet out or the 
building being not capable of being let 
out. - Equally, it does not concern itself 
with the question whether the building 
is actually let out or not. On the other 
hand, 1% .18- concerned’ with а situation 
where a Glass of building is not ordinarily 
letout. The very use of the word “ Ordi- 
narily " will clearly imply that it can be 
let out, if it is so desired and therefore 
thé question o: suitability for being let 
out or capability of heing Jet out does not 
enter into the calculation. The’ very 
idea that a building is not ordinarily let 
out clearly shows that the building is 
capable of being let out or suitable for 
being let out, but only it is not generally, 
usually, as 4 matter ОЁ course, let out. 
"Where textile mills are erected by а coma 
‘pany or by a pérson-for the’ purpose of 
carrying on businss in the "manufacture 
and production of textiles, ordinerily 
the mills máy be said to beiong to a class 
_of building not ordinarily let. It is also 
admitted that none of the above three 
decisions has actually made an attempt 
‘tò construe the expression © any building 
of a class not ordinarily let” dccurring 
in the statute and they have proceeded 
on the basis of certain general considera- 
tions. In view of this, І am of opinion 
that the question involved requires to be 
considered by a larger Bench and there- 
fore I direct that the papers be placed 
before the Hon'ble Chief justice for the 
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second appeal being posted before a 
Division Bench or a Full Bench for con- 
sidering the question involved. 


6. This second appeal coming on for 
hearing on Tuesday the 6th July, 1976 
hefore the Hon’ble the Chief Justice and 
the Hon’ble Mr. Justice Koshal, and the 
matter having been directed to be posted 
before a Full Bench and the same accord- 
ingly having been posted this day (8-7-761 
the Court delivered the following judg- 
ment, 


e Judgment of the Court was delivered 
j : i 


Railasam, G7. These three second appeels 
тајѕс an important question of law con- 
cerning the interpretation of the provisc 
to section 82 (2) of the Tamil Nadu Dis- 
trict Municipalities Act, 1920. The plain- 
tiffs in the three suits, who are mills, were 
ássessed 10 property tax by the Singa- 
nallur Municipality by its Special Officer. 
According to the mills, the’ assessment of 
property tax was not in accordance with 
the provisions of the Tomil Nadu District 
Municipalities “Act and therefore. the 


roa 


‘that the provisions of section 82 must be 
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complied with by the municipality in 
Substance and in effect, that judged by 
that standard the assessment made in the 
сәзев on the basis of the capital value wes 
not proper and that on that account the 
municipality had failed to comply with 
the provisions of the Act. үз 


8. Thereupon, the municipality pic- 
ferred the above three second appeals. 
In the first instance they came up hefore 
Ismail, J., who after referring to the 
relevant decisions, found himself unable 
to agree. with the view taken Бу а single | 
Judge of this Court in Rajalakshmi Mills 
Ltd. v. Singanallur Municipality1, and, as 
he was of the opinion that the question 
required to be considered by a lerger . 
Bench, he directed the appeals to he 
posted before a Bench. They were ac- 
cordingly placed before this Pull Berich, 
as the question is of great importance and. 
of frequent occurrence апа the decisions 
on the point have to be clarificd. І 


9. Section 82 (1) of the Act.deals with 
the method of assessment of the property. 
It runs as follows :— | e i 


“Every building shall be assessed 
' together with its site and other adjacent 


` premises occupied as an appurtenance 


thereto unless the owner of the- build- 
ing isa different person from the owner 
of such site or premises." : 


Section 82 (2) states i 


*"The annual value of lands and build- - 
ings shell be deemed to be the gióss 
annual rent at which they may reason- 
ably be expected to let from month to 
` manthor from year to. year less a,deduc- 
tion, in the case of .buildings,. of ten 


* per cent. of that portion of'such annual 


-Tent which js attributeble to the build- 
ings alone; apart from their sites and 
the adjacent lands occupied- as an 
appurtenance thereto, and the said 

. deduction shall he in lieu of allallowance, 
for repairs or’ on, any other account 

. whatever; ` RU PEE 

Provided;that i— : ` i 
' (a) in the case of- jx 
' (i) any Government or Railway build- . 
ing or A 





1. (1973) 2M.L.J, 116. 


Tr 


$e 
LA 


(ü) any building of a class not ordi- 
narily Jet the gross annual rent of which 


. cannot, in the opinion ofthe executive : 


authority, he estimated. The annuel 
>. value of the premises shall he, deemed 
to- he six per cent. of the total of the 
estimated value of the land and the 
estimated present cost of erecting the 
building after deducting for deprecia- 


` tion a reasonable amount which shall. 
· jn no case be less than ten-per centum. 


of such cost." ' : 


10. The point that arises for détermina- 
tion is whether.the buildings in question 
belong to a class not ordinarily.let the 


gross annual rent of which cannot in the ' 


opinion:‘of the.executive authority be 
estimated. Two . requiréments have to 
be fulfilled before the proviso can apply; 


(i) thé building should be of a class not 


ordinarily let, and (ji) the gross annual 


rent of which cannot, in the opinion of. 


the. executive authority, be estimated. 
The buildings in question are mills in 
Coimbatore District. 
the Special: Officer examined: әз; D.W:.1 
is as follows: . aad ELE 


We н -> 


©, The, mills, were never slet out... In. 
that area no mill was atany time leased. 
out. .No buildings in the premisés 
"'are'dét Out. «No sirilaribuildings'áre 
'"letóutinthatarea. Itwasnot possible 
to work out the annual rental value 
except on the tasis of the capital value”. 


© эх oe d $ Tt 
In cross examination he stated : 


Q0 0 


б e There may. be ' büildings "adjacent 


ito ‘this leased Oui. ‘But they are not of 
‘> gimilar-type. It’ is not true ‘to: say that 


пуа it ‘can be: leased out and if-leased ‘out it: 


will fetch only Rs. 5,000 p.m." — 5 i5 


This evidence’ df ‘the Special! Officer 
clearly complies: with 'the requiréments Of 
the proviso to section 82 (2) of ‘the’ "Act 
for he states that the'buildings belong to 
a class-ndt- ordinarily'let out; the ‘gross 


-annual rent of! ‘which’ ‘cannot; in ‘his 
opinion, be-estimated. Ме see то reason -- 


for not accepting this- evidence: of~ the 
Special Officer that the buildings belong 
to a class ‘not ordinarily let, the gross 
annual rent of which .carinot, tin the 
opinion ‚of the executive authority, be 
estimated. On the facts, therefore, we 


The evidence is of - 
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have to find in favouf of the Municipality 
and ‘allow the second appeals. - 


11: We, however, find it necessary to 
dcal with the decisions which have been 
rendered by this Court. end misunder- 
standing of those decisions hy the lower 
appellate: Gourt. In The General Сот- 
mittee, Madras Club v. City Municipal Council 
of Madras*,'a Bench of this Court had to 
construe the proviso to section 100 (2) 
of the Madras City Municipal Act 
which is in peri materia with the langu- 
age of scction 82 (2) with which we are 
now concerned., The question before 
the Bench was whether tke building ol 
the Madras Club would fall within 
the: proviso to section 100 (2). The 
Chief Judge of the Court of Small 
Causes: found that the building could 
he leased out both for residential and 
business purposes. lt was not contended 
before him that the. building. could no: 
be let out if so desired. The Bench o: 
this Court observed: 


‘In our opinion the building doe: 
fall within the scope -ct sub-section 
(2) of section 100 and does not fal 
within the scope of proviso (а) (ii 


to sub-section, (2).” 


12. The Bench observed that the prio 
viso leid/down a particular method o 
valuation for any building ef а clas 
not Ordinarily let, ; the gross - annua 
rent of. which. cannot in the opjnior 
of- the.. Commissioner : he. estimated. . I1 
construing these words, the Bench obser 
ved : Sd r7 esM ME у : 

. &We are clearly of the opinion tha 
ч the ‘building’ іп questicn cannot bi 
'" held to, be a, building of a: class no 
CU ordinarily let.. It is noz sufficient tha 
_ta-buildirig has: actually been not le 
> to bring it within the category. S 
" many buildings in which the’ owner 
'"Pesidé are nót ordinarily let nor ever 
" ordinarily intended to be ‘let. Bu 


-héy certainly do not belong to th 


category of buildings of a: class no 
+, ordinarily let...The buildings whicl 
1. eye. contemplated as: belonging  & 
. that class are buildings Jike temple 
~.mémorial buildings, etc,” ...... 
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With respect, we feel that the above 


Observations correctly Jay down the 
haw. The question whether a building 
belongs to a class not ordinarily let out 
hes to he decided with reference to the 
purpose for which it was put up and the 
purpose for which it is used. The two 
examples given hy the Bench arc illus- 
trative, and not exhaustive. Buildings 
like temples and memorial buildings are 
buildings of a class not ordinarily let, 
but certainly they are capable of сїр 
let, ага the question whether they are 
capable of being let or not is irrelevant. 


13. In purporting to follow the above 
decision, a later Bench of ‘this Court in 
Addison Paints and Chemicals v. Contmissioner, 
Corporation of Madras). stated as follows: 


“In this-case unfortunately the learned 
Chief Judge of the Court of Small 
Causes has based his conclusion. on 
the short ground that the buildings 
is not actually let. He has not consi- 
dered whether the building is capable 
of being let.” | 
This test, whether the building is capable 
of being let out or not, is erroneous and 
does not reflect the correct position -of 
law ás'laid down in section 82 (2) of the 
Act. 'The observations of the Bench 
have misled a single Judge of this Court 
«n Rajalakshmi Mills Ltd. v. Singa- 
mallur Municipality’, to apply the test 
whether a. building is capable of being 
Met. The building in that case was also 
mills, and the. learned Judges, after 
weferring to the General . Committee, 
Madras Glub v. The Сир Municipal 
Gouncil of Madras? okserved: 


“Tt may he seen that in liquidation 
proceedings of companjes like that 
of the plaintiffs (mills) arising under 
the Gompanies Act, 1956, leases to 
run such companies. to safeguard 
the interests of creditors have fre- 
quently heen ordered by Courts. The 
assumption that such buildings fall 
under the category of buildings not 
ordinarily let is erroneous.” 


The learned Judge proceeded to construe 
the Bench decision as restricting ‘the 
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class of buildings not ordinarily let? to 
temples and memorial buildings. We 
are of the ‘opinion that this decision has 
been erroneously rendered, os the test 
is not whether a building is capable: of 
being let, but whether it belongs to a 
class not ordinarily let. - 


14. Im the result we hold that the 
decision in, The General Committee, Madras 
Glub v. The City Municipal Council of 
Madras*, has correctly laid down the 
law and that the test applied in Addison 
Paints and Chemicals Lid у. The Commissioner, 
Corporation of Madras", whether a build- 
ing is capable of being let ог not, is 
erroneous. We also overrule the deci- 
sion in Rajalakshmi: Mills Ltd., v. 
Singanallur Municipality®. 


15. The second appeals are allowed. 


But, in the circumstances of the cose, 
there will be no order as to costs. 


SJ.- Appeals 
К; . allowed: 

iN THE HIGH COURT OF JUDI. 

GATURE AT MADRAS, ' : 


PRESENT :[— T. Ramaprasada 
S. Ratnatel Pandian, 7}. © 


Ramanathan Ambalam and another 
: .. Appellanis* 


—————— 


Raa and 


uU. EM 
Shanmugavel Pillai Respondent. 


Civil Procedure Cade (V of 1908), section 11, 
Explanation V—Scope—Res judicata—Ful! 
and final adjudication of the rights of parties 
necessary—Rules of limitation—Principles of 
construction—Ejfect of laches.on claim of 
relief. ^. e : ; 


"То invoke Explanation V ta section 11 of 
the Code of Civil Procedure, the grant of 
relief by the concerned Court shovld be 
on a full and final adjudication of the 
rights of parties after a considered. appre». 
ciation ofthe relative contentions, If ina 
given case по reliefis granted assuch, but 





1. (1954) 1 N.L.J. 671. "^ "7°" 

2. (1962)2 M.L.J. 40:75 L.W. 577. - 

3. (1973) 2M.L.J.116. "s 

* Р.А. Nos, 30 of 1973 and 38 of1974. ^ > 
. 21st June; 1976. 
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On tlie other hand, the contesting plain- 
tiff does not press for such relief and the 
Court sitting in judgment’ over the-parti- 
cular lis considers that it was not neces- 
вату for it to-grant.or refuse any.such 
relief asked for on the ground that.no 
relief was, asked for against а particular 
defendant in action, ‘then, i in sych a situa- 
tion it cannot be. ‘said that the . Court 
granted relief. Such a grant should be 
on a full examination of the merits of each 
claim before the Court and.after a praper 
adjudication giving the reasonakle im- 


pression that the Court applied its mind: 


and came to the conclusion that the relief 
should or should not be granted. It is 
in this context the language in .Explana. 
tion V tosection I1 has to be understood. 
lt says, any relief claimed in the plaint 
which is not expressly granted Бу the 
décree, should for. the purpose, of .tbis 
section be deemed. to have been refused. 


: [Para. 19. 1 


zo 
P. 4 


In a suit for déclaration him title to 
any property is in dispute or particular 
status is claimed, the-person; seeking the 
declaration should be alert and astute so 
as to safeguard’ the rights annexed ta-the 
relief he is seéking for in the suit for decla- 
ration, Ifa person litigáting i ina decla- 


ratory suit is aware that à third party is - 


adversely, in possessión ‘of ‘the’ subject- 
matter in the suit, then’ hé. should‘ be 
prompt enough to: intervene and setat 
` naught such claims by persons adversely 
acting against him by initiating песеѕ- 
sary legal action, - [Para.; 26.] 


aps di P. 


It is, in this behalf, ‘that wich a litigant 
should not'only file a svit for- declaration 
but also take such ancillary and neces- 
sary steps as against persons claiming ad- 
versely against him, in a contemp oraneous 

litigation ‘started for that purpose. If 
ultimately, he fails in the declaratory suit, 
na doubt the ancillary steps taken by him 
so as to protect hjs rights might became 
futile, but this would not help the person 
_ from taking such prompt steps ‘and avert 
the flow of adverse effect of the law of limi. 
tation, 1f he fails to do so, and the third 
party os her assigns wha "adversely acts 
gets certain rights in himself or themselves 
in, accordance with Common law, then 
Such vested . rights. cannot be disturbed 
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‚ог divested by the person wha initiate 


the аан suit to perfect his title. 
t [Para, 27. 


The law, al limitation has to be interprete 
grammatically. There is-no scope fc 
equity in it, nor is there any intendmer 
in ite: The period prescribed in th 
Variovs articles in the Limitation Ac 
starts in. accordance with the tenor an 
language of the: concerned Article an 
there is no scope for argument based о 
reasonableness nor can there by an 
ground for complaint of hardship whe 
such a period prescribed under th 
law of limitation works itself out an 
confers a benefit on one and takes awa 
the right from another: . [Рато. 28. 
Cases referred to: — | ii 

Jamila Khatun v. Kasim n Ali, A; LR. 195 
Nag. 375°; Ratipal v. Bapinchandra, A.I.R 
1917 Oudh. 20 ; Narayanan -Jiyan Gouna 
Pall v. Puttabai, (1944) 2 M.I.J. 358 
ALR: -1945 Р.С. 5; "Siraj-ul-Haq v. S.C 
Board of Wag}, 1959 5.6.7. 367 : -195 
S.G.R. 1287 : ALR. 1959 S.G. 198. 


Appeals under clause 15 ‘of. the Letter 
Patent against the decree of the Honour; 
ble Mr. Justice Ramanvj jam dated 12t 
October, 1973 and: passed in S.A, № 
928 of.1971 preferred to the High Cour 
against the decree of the District Cour 
Madurai anc passed in Appeal Suit Ne 
227 of 1967 (O.S. Na, ud of 196 
Svb-Court, Madurai). 


A, Varadarajen, К, us and A 
Velusuamy, for Appellants. 


S, М, Abdul Wahab and Ramanatha Amb 
lam, for Repondent, 


The Judgment ofthe РИА delivere 
by, f 


‘amaprasida Rao, 7. On cave gfant 
by Ramanvjam, J., these Letters Pate: 
Appeals.are before us, The appellants 

L.P.A No. 30 of 1973 are defendants 2 a1 


_12in the original suit, who are the aliene 


ofcertain propertiés which constituted t 
Appella 
in L.P.A. No. 38 of 1974, is the plaint 
in that suit, It will be convenient 

extract the full judgment of Ramanuja> 


B. 


+, which is very analystical and expla- 
atory as regards facts of the case which 
O.back to nearly four decades before. 
n order to avoid repetition and waste of 
idicial time we thoughtit fit to incorpo- 
ate in our judgment the jvdgment of 
-amanvjam, J., so that for the prrpose-of 
Ontinuity, the facts as related by .the 
arned Judge, which are not in dispute 
efore vs, may be taken as representing 
1e correct position in relation to the rela- 
onship as well аз the rights inter se as 
etween the parties, 'Ihe judgment of 
‘amanujam,J., runs as follows: >- 


“These two second appeals arise out 
of a common judgment, the first one 
‘by defendants 2 and 12 and the second 
one by the legal representative , of 
the third defendant in the same suit 
, O.8.No. 183 of 1965 оп the file of the 
sub-Court, Mad'irai. The suit is one 
for recovery of possession, of, the svit 
properties from the various defendants 
with future mesne profits... The plain- 
tiffs case is this: The suit properties 
originally belonged to one Ramaswami 
Pillai, who died on Ist January, 1920 
leaving behind.him only his-two widows, 
Kuppammal and Chinnathayammal. 
Kvppammal died in 1934, .Chinna.- 
;ihayammal, the first defendant had -a 
daughter Chokkayee who also-died in 
‘the year, 1936. without any.issue. On 
‚15%һ July, 1937.the first defendant 
adopted. the plaintiff as the son of her 
husband, late Ramaswami Pillai." As 
.the relations of the late Ramaswami 
‘Pillai ‘and his widows:had alienated 
most of the properties the plaintiff 
filed . an earlier suit, O.S.No. 57 of 
1948 for recovery of possession of the 
propertiesin the hands of the first defen- 
dant. and of the alienees. The said 
suit was ‘dismissed by the trial Court 
‘on the ground that the adoption of the 
plaintiff was invalid. There was an 
appeal, A.S.No. 350 of 1958 before this 
Court wherein the adoption of ihe 
plaintiff was upheld and the non. 
binding character of the. alienations 
by various persons in respect of proper- 
tiescovered bythatsuit was declared. 
But during the pendency of the said'suit 
the first defendant had alienated the 
properties in this svitin favour of defen- 
dants 2 to 11. The alienees having 
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had full knowledge of the said svit, the 
alienations cannot bind the plaintiff and 
there was no necessity.for the first- 
defendant to alienate any of the pro: 
perties as there was sufficient income 
. from the properties for her maintenarice 
and other expenses. On these aver. 
` menss the plaintiff: sought recovery of 
possession from defendants 2 to 11.” 


2.- The :first defendant filed’ a written 
Statement fully supporting: the case of 
the  rlaintiff. The second defendant 
contended that he had purchased svit 
items land 2 of an aggregate extent 
Of 8 acres 5 cents comprised in survey 
No. 173 from the first defendant under 
Exhibit B-24, dated 31st August. 1962 
and В-25 dated 18th March, 1964 for ‘a 
total consideration of R$. 20,760 and that 
these purchases will not be-affected by the 
proceedingsin O.S.No. 57 of 1948, that 


the plaintiff was not the adopted son of - 


late Ramaswami Pillai, that the plaintiff 
cannot question the alienations made by 
the fimt defendant in his favour, that.the 
decision in O.S.No. 57 of 1948 was not 
binding on.him, he not being a party to 
thatsuit, and thatthe plaintiff nothaving 
been given any relief in the earlier svit 
in respect of the properties then held by 
the first defendant, his claim in the pre- 
sent suit was barred by res judicata and 
that in any event, the suit is barred by 
limitation. 


3. Deiendants 3 and 12 also raised prac- 
tically the same defence. The third 
defendant had pvrchased items 3 to 8 
of A: schedule under Exhibit P-1],, dated 
6th Augsvt, 1959 from the first defendant. 
The 12th defendantis a transferee from 


"the 2nd: defendant under a release deed 


Exhibi: B-77, dated 10th June, 1955. "We 
are пой concerned.with the defence put 
forward by the other alienees, in these 
appeals. ' . DE. MD ® 

4. The trial Court.tpheld the defence 


put forward by defendants 2, 3 and 12 
and dismissed the suit, Itheld thatthe 


“plaintif wasnotthe adopted son of Rama- 
“swami Pillai, that iu any event the suit is 


barred by res judicata under section 1] of 
the Civil Procedure Code, that the alic- 
nations іп favour of the second and third 
defendants are valid and binding on the 
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plaintiff, that the plaintiff is estopped 
from claiming title to the suit properties, 
he nothaving obtained any reliefin respect 
of the properties, in the.earlier suit and 
. that. in any event the first defendant 
would be entitled to a half share in the 
properties by virtue of' section 14 of the 
Hindu, Succession Act of 1956 and, 
therefore, the plaintiff cannot claim any 
relief in relation to the properties. ‘The 
trial Court however held that the suit 
is not barred by limitation as the aliena- 
tions in question were within 12 years 
prior to the filing of the suit. à 


5. The plaintif appealed against the 
dismissal of his suit. The lower appellate 
Court held that the decision of this Court 
in А.5;№, 350 of 1958, upholding the 
plaintiffs adoption is clearly binding on 
the first defendant as also the alienees 
who claim under her, and thateven other- 
wise, the plaintifi’s adoption has been 
dvly established by the evidence in this 
case. On the question whether the 
Plaintiff’s claim is barred by res judicata 
by reason of the decision in A.S.No. 250 
of 1958, it held that the plaintiff is not 
prevented’ fram claiming’ recovery of 
possession of the suit properties in the 
suit asthe said decision wovld notoperate 
as тез judicata against him. On the 
question a$ to whether the svitis barred 
by limitation it took the view that as 
the impugned alienations were within 
12 years prior to the svit, the plaintiff's 
suit was within time as regards the items 
alienated in favour of defendants 2 and 3. 
On the qüestion as to whether the aliena- 
tions in favour of defendants 2 and 3 
are for purposes binding on the plaintiff, 
the lower appellate Court has notexpres- 
sed any view though it held that as soon 
as the plaintiff ` had been adopted ta 
Ramaswarni.Pillài the widow’s estate in 
the hands of the first’ defendant stood 
divested and she became entitled only to 
maintenance out pf her husband's pro- 
perties and that therefore she had no 
power to make an alienation of her 
husband's properties. lb also expressed 
the view thatsincé the first defendant was 
entitled only to maintenance after the 
adoption of the plaintiff, section 14 (1) 
of the Hindu Succession Act cannot 
come into play. In that view the: lower 
appellate Court. decreed the suit for 


. tentions put forward 


Е. 


recovery of possession as against defe. 
dants 2,3and 12 andsome other alienee 


6. Before ‘dealing with -the rival co: 
by the learne 
counsel on either side, it is necessary 

sct out a few facts relating to the items 
dispute. These items along with oth. 
properties were originally owned by or 
Shanmuga Velayvtham. He had fov 
sons by name Perumal, Vallaisam 
Ramaswami and Manickam. Perum; 
died issveless: Vallaisami died leavin 
behind him only his widow Meenaksh 
Ramaswami died in the year 1920 leavin 
behind him his two widows Kuppamm: 
and Chinnathayammal. Manickamdie 
leaving behind him his widow Shas 
mugathammal and a daughter Nagan 
mal. Ramaswami who was the sole survi' 
ing co-parcener of the family died in 192 
His two widows Kuppammal and Chi 
nathayammal became entitled to h 
properties and Meenakshi the widow . 
Vallaiswami and the widow of Manickap 
were merely maintenance holders. The) 
was a partition arrangement under Exh 
bit B-78 dated 11th July. 1921 betwee 
the ladies by which. A schedule prope. 
ties therein were allotted to Kuppamm: 
and Chinnathayammal. the widows е 
Ramaswami and B schedule propertie 
were allotted to Meenakshi Ammal an 
C schedule properties to Shanmughath: 
mmal and D schedule to Nagamma 
Schedule properties having bee 
kept іп common between the partie 
Kuppamma! died on 27th Tune, 1934 an 
therefore- her interestin the A schedu) 
properties devolved on her co-widow th 
first > defendant. Thereafter the fin 
defendant is said to have adopted th 
plaintif on 15th July, 1937 under а 
adoption deed Exhibit А-14. Shar. 
mughathammal died in 1942 and on he 
death the property given taher unde 
Exhibit B-78 has to revert to the fir: 
defendant. But Shanmvgathammal' 
daughter Nagammal wovld not allow th. 
first defendant to take possession of th 
properties. "Tbe first defendant as стаз 
dian. of her adopted son, the plaintif 
therefore, filed O;S.No. 37 of 1943 again: 
Nagammal and the said suit was decreec 
In pursuance of the said decree the fir: 
defendant took delivery of the propertic 
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rough Courtin 1947, In the said suit 
16 question of adoption of the plaintiff 
as not considered. Itis in the light of 
1e above admitted facts the rival con- 
ntions have ,to be considered. 


. Mr. Kesava Iyengar, for the appellant 
ontends;(1) that the dismissal-of the suit 
LS. No. 57 of 1948, as against ‘the. first 
efendant showld be taken Чо bar the 
resent claims of the plaintiff as adopted 
m for recovery of the properties from 
зе appellants who only claim throvgh 


1e first defendant by virtue of Bxplena- 


on V to section 11, Civil Procedure Code, 
nd ‘therefore the plaintiff cannot. seek 
ny relief against the appellants who are 
1e alienees trom the first defendant;(2) 
iat in any event there is absolytely no 
iaterials adduced in the case by the plain- 
fi in proof of.the alleged adoption and 
iat the lower appellate Court wasin error 
L.upholding the validity. of the adop- 
on; (3) that irrespective of the question 
Ё adoption the items of properties. in 
vestion which were taken possession of 
y the first defendant after the death of 
hanmugathammal as limited owner 
поща be taken to have become her 
bsolute property in view of section 
4 (1) of the Hindu Succession Act of 
956 aud that the operation of the said 
ection comes into play in view of the 
act that declaration of plaintiff's adop- 
ion has not been made in A.S.No. 350 of 
958 as against the first defendam; (4) 
hat the plaintiff is estopped from con~ 
ending that the first. defendant had no 
ight to convey the items of properties in 
juestion to the appellants in view of the 
act that the plaintiff himself was present 
luring the negotiations for.sale of these 
tems and in.fact he had the benefit of the 
tale price; (5) thatthe principle of section 
£] of the Transfer of Property Act, stands 
attracted to the facts of this case andthere- 
tore, the plaintiff cannot quéstian -the 
sales in favour of the appellants;' (6) in 
any event the alienations made by the 
first defendant in respect of these items in 
question were only for necessity: ; and 
(7) thatin. any event the suit is barred by 
limitation in view of the fact that the 
plaintiff has not been in possession of the 
items of the properties at any time within 
12 years of suit and thereby he has lost 
his title thereof on the date of the suit 


by virtue of sectian 27 of the Limitation 
Act, 1963. 


8 As regards the first contention, it is 


pointed out by Mr. Kesava Iyengar, that 


though in the plaint reliefs of declaration ` 


and the validity of, ¿adoption as also reco- 
very of possession of the items in the hands 
of the first defendant have been claimed, 
the plaintif¥ failed to get those reliefs as 
against the firstdefendantin A.S. No, 350 
of 1958 and therefore Rxplanation V 
tosection 11 of the Cade of Civil Procedyre 
comes inta play. Explanation V is as 
follows: E 
“Any relief claimed in.the plaint, which 
is not expressly granted by the decree, 
shall for the purpose of this section, be 
deemed to have been refused." | 


1% is however, pointed ovt by Mr. Sunda- 
tam Iyer, the learned counsel for the tes- 
pondent-plainti that no specific relief 
was claimed in the plaint and that the suit 
was mainly ‘filed tò recover the pro~ 
perties alienated by the first defendant and 
other widows in the family and that in 
any event this Court in A.S. No. 350 of 
1958, not having granted the relief of 
possession às against the first defendant 
on the ground that no such relief-has been 


sought as against her, the said explana-: 


tion cannot bar the present suit, for the 
reliefs cannot be deemed to have been 
refused by this Court in that appeal. 
But a perusal of the plaint in O.S. No. 57 
of. 1948, clearly shows that the plaintiff 
specifically claimed the relief by way ‘of 
recovery of possession in -respect of A 
schedule properties against all: the defen- 
dants inclvding the first defendant with 
mesne profits and thatthe itemsin dispute 
in this suit were the subject-matter of В 
schedule Properties. “But this Court in 
A.S.No. 350 of 1958 while considering 
the questión of the relief to which the 
plaintiff will be entitled has stated: . 


“No reliet is asked for against respon- 
dents 1, 2, 3 and 5” 


and in that view the plaintiff 
was given по relief ase -against 
the said respondents, Respondent 1 
therein is Chinnathayee Ammal, the first 
defendant in this suit, According to the 
learned соррѕе] for’ the appellants, 


quom 


27 


br 


.cases where the 


n 


though specific reliefs were sought .for 
by the plaintiff in the.earlier suit, the 
Court not having granted those reliefs, 
it should be deemed that the relict of 
possession claimed in the plaint has been 
refused and therefore-the present suit for 
recovery ` of possession is barred by the 
principle of res judicata by virtwe of Bxpla- 
nation V to section 11, Civil Procedure 
Qode. But according to the learned 
counsel for the respondent, Explanation V 
to section 11, could be invoked only in 
Court considers and 
rejects the claims put forward in the plaint 
or when the plaintiff gives up the plaint 
claim, and that Pxplanation V cannot 
come into play when the Court did not 
grant the reliaf on the erroneous impres- 
sion that no relief has. been claimed in 
the plaint as against the first defendant іп 
relation to the disputed properties as will 
be clear from the observations of this 
Court in A;S,No. 350 of 1958, referred 
to aboye., In support of his contention 
Mr. Sundaram Iyer refers to the decisipns 
in Jamila Rhatun v. Kasim Alit and Ratipal 
у. Bapin Ghandra®, Inthe above decisions 
it has been ‘held that where a Court 
abstains from granting a relief on the 
ground that іп its opinion no such relief 
has- been claimed in the plaint, such an 


abstention does not in a subsequent suit 


operate as тез judicata under Bxplanation V 
to section 11, Civil Procedure Code. In 
my view, the above decisions have correct- 
ly interpreted and aoplied. Bxplanation V 
to section 11, Civil Procedure Code. If 
the relief has not been expressly granted 
by the decree in the earlier suit on the 
assumption that no relief has been claimed 
in the plaint, then it cannot be deemed 
thatthe Courthas considered and refused 
to grant those reliefs. The effect of 
Explanation V is’ that of treating the 
omission to grant the relief asked for in 
the plaint as equivalent to an express 
refusal and to bar a fresh suit for the 
same reliefs by theesame plaintiff: But 
such a bar would arise only when the 
Court was conscious, of the fact: that 
such a Telief was claimed. But where 
the plaintiff has actually claimed the 
reliefs in the plaint and the Court mis- 
conceived the nature of the svit-or the. 


1. A.L.R.1951 Nag. 375. 
2, A,LR, 1917 Qudh 20, 
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reliefs claimed therein and thought that 
по relief has been claimed the omission 
to grant the relief by the Court cannot 
operate as тез judicata.. 


9, The learned counsel for the aj pel- 
lants then contends thatthe Explanation P 
does not speak of the judgment and it 
refers only to a decree and therefore in 
applying the said Explanation no reference 
need: be made to the judgment or to the 
reasons why the relief was not granted or 
" refused, and that once itis found from the 
decree. that no relief has been given to 
the plaintiff even though he has sought 
the relief in the plaint, then the Explana- 
Hon has to be invoked. But іп a case 
where the Court proceeds on a wrong or 
erroneous assumption and refrains from 
giving any relief on that basis it cannot 
besaid thatthe Court was aware of the 
claim máde in the plaint and rejected the 
same. The deeming provision contained 
in Explanation V cannot be interpreted 
in a “vacuum Without reference to the 
peculiar facts. If. the said Explanation 
talks of a deeming refusal of the reliefs, 1% 
must be taken that the Court was aware of 
the reliefs and considered and refused the 
same. In a case where the Court pro- 
ceeds оп the: basis that there are no 
reliefs claimed, the non-grant of the 
reliefs cannot be taken to be a deemed 


refvsal. I have to therefore Hold that 
Explanation V to section 11, Civil Pro- 
cedure Code, cannot, be invoked 


in this case both in respect of the 
relief of declaration as to the validity 
of the adoption as well аз for recovery of 


possession; 


10: The second contention relates to the 
próof of adoption; According to Mr. 
Kesava Iyengar heavy anus lies on the 
person relying.on the adoption to adduce 
the’ bést evidence possible, but no accep- 
table evidence has been adduced in the 
сазе ХО estalilis the alleged adoption and 
thérefore an adverse inference has to be 
drawn ‘against the claim of adoption put 
forward by the plaintiff. Itis seen that 
neither the plaintiff, the adopted son 
nor the adoptive mother has been exa- 
mined and the only ога] evidence relat- 
ing to adoption is that of P.W. 1; who is 
alleged to have been present at the time of 
adoption, In addition there is the deed 
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"of adoption executed by the Ist defendant. 
The comment of the appellant's learned 
counsel is that unless there is evidence 
of giving and taking the boy in adoption, 
the mere execution of a deed of adoption 
may not suffice. But itis seen that in 
A.S. No: 350 of 1958 this Court hes 
specifically held that the adoption effectu- 
ally took place and it was valid. In the 
earlier suit the first defendant has affir- 
med the adoption and even in this suit 
she supports the case of adoption put for- 
ward by the plaintiff The appellants 
would, however contend that the decision 
in the earlier suit upholding the adoption 
willnotbind them. Buthaving regard to 
the fact that'the firs) defendant was a 
party to the earlier suit and the decision 
rendered being in her presence, the first 
defendant is bound by tlie said decision 


upholding the factum of adoption 
and the -validity ‘thereof, Therefore, 
I have to agree with the- view 


of the lower appellate Court that the deci- 
sion in A.S.No. 350 of 1958 is, res judicata 
as against the first defendant and the 
appellants who claim under the first 
defendant cannot now- questioni the 
adoption, ; 


11. As regards the third question it is 
urged on behalf of the appellants that in 
view of the fact that relief by way of reco- 
very of pessession in respect of the items in 
question not having been granted as 
against the first defendantin A.S.No. 350 
of 1958, the first defendant should be 
taken to have become the absolute owner 
ofthe properties after the coming into 
force ofthe Hindu Succession Act; This 
contention proceeds on the basis that the 
plaintif's claim for récavery of possession 
of the. items in question from the: first 
defendant had been specifically rejected 
and the first defendant was in posses- 
sion ofthe itemsin question as a limited 
holder and that the plaintiff as adopted 
son has no claims over them. But as 
already stated, the decision in A.S. No; 350 
of 1958 cannot be said to be res judicata tor 
the plaintiff’s claim for recovery of passes- 
sion in the presentsvit, and if the adoption 
is held to be true the first defendant is 
only a maintenance holder.’ In such a 
case section 14 cannot properly be арі 
plied. I have to therefore hold that the 
first defendant has not become the’ ahso- 
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lute: owner of the property in view of sec- 
tion 14 ofthe Hindu Succession Act. ' 


12. The next contention relates to the 
question of estoppel. It is urged on 
behalf of the appellants that the plaintiff 
was present at the time of the negotiations 
for the sale and thathe got the benefit 
of the money. and therefore he is estopped 
from questioning the sales effected Ey the 
firstdefendant. Reliance isplaced on the 
evidence of D:W. 9 who says ‘that the 


plaintiff was aware of the second sale: 


deed and the first defendant gave the sale 
price to the plaintiff before the Sub- 
Registrar at the time of the régistration. 
Rut his evidence has not been accepted 
by the lower appellate Court, and sitting 
in second appeal I cannot say that the 
lower appellate Court erred in rejecting 
the said oral evidence of D.W., 9. It is 
therefore’ not possible to say that the 
plaintiff took partin the negotiations and 
had the benefit of the sales іп qvestion, 


13. On the next question as to whether 
section 4] ofthe Transfer of Property 
Act stands attracted to the facts of this 
case, itis contended that the first defen- 
dant’s possession was nat questioned by 


the plaintiff and that, therefore, the sales” 


effected byher should be upheld and the 
appellants have acted in good faith, 
As already seen the sales impugned in 
this suit are before 1964 when the judg. 
mentin A.S.No. 350 of 1958 was rendered 
by this Court. The appellants were 
aware ofthe pendency of the suit and the 
litigation between: the parties. They 
purchased the property during the pens 
dency of the earlier litigation. 18 cannot 
therefore, be said that at the time of the 
purchase they took reasonatle care to 


ascertain that.the first defendant had . 
They seem _ 


power to make the transfer. 
to have purchased the property. from the 
first defendant subject to the result ofthe 
said svit. It is true that no relief was 
granted to the plaintiff in respect of the 
items in. question in the earlier suit. But 


that сарпой be taker to confer an abso-. 


lute title on the first defemdant who 
had executed the sale deeds in favour of 
the appellants: Therefore, section 41 
cannot be invaked in the circymstances 
of this саѕе, = 


' Limited owner. 


Й 


ii 


14. On the question of necessity for the 
alienations it is stated that the plaintiff 
was living with the first defendant, that 
his education, marriage, maintenance'and 
litigation expenses have been met by the 
first defendant ovt of the sale considera? 
tion and therefore, the sales by the first 
defendant have to be upheld. The ques- 
tion of binding character of the ` aliena- 
tions will arise only if the sales have 
been effected by the first defendant as a 
But as already stated, 
after the adoption the first defendant was 
only entitled to maintenance and therefore 
she had no right to alienate the properties, 
Even otherwise the lower appellate 
Gourt having held on the evidence that 
the alienations were not for binding pur- 
poses I'have to agree with that finding 
which is one of -fact, Therefore this 
contention also has to be rejected 


15. Then coming to the question of limi- 
tation, the contentian on behalf of the 
appellants is that the plaintiff became a 
major іп 1944 and that he соз] have 
recovered possession of the suit items from 
the first defendant within 3 years of his 
attaining majority, and that possession of 
the suit items by the first defendant 
became adverse to the plaintiff from the 


year -1944 when the plaintiff became | 


major and that the present suit having 
been filed onlyin 1965 itisclearly barred 
by limitation.. It is also pointed ovt 
that the plaintiff not admittedly having 
been in possession of the suit properties 
within 12 years of the filing of the suit 
has to fail. 1% is seen from the parti- 
tion deed Exhibit 8-78 dated 11th Jvly, 
1921 entered into between the first 
defendant and Kuppammal-on the one 
hand and ‘Shanmugathammal and 
Meenakshi Ammal on the other that the 
properties allotted ta each of them have to 
be enjoyed without any power of aliena- 
tion during their life-time and thereafter 
they must revert to the estate of Rama- 
Swami Pillai, Therefore; the first defen: 
dant was in possession of the property in 
pursuance of the said partition deed. 
It cannot, therefore, be said that her 
possession was adverse’ to thé plaintiff 
who has 10 get that property after her 
life-time. The learned ‘counsel refers to 


‘section 27 of the Limitation Act and cons 


tends that the plaintiff’s right of suit even 
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as against tbe firstdefendant is barred аз 
he hasnovfiled a suit Within’ 12 years of 
his attaining majority and that the first 
defendant shovld be deemea to have 
acquired title to the suit »roperty by 
adverse possession. Butas already stated 

the plaintiff covld claim possession of 
the property only after the first defendant’s 
lifetime as per the partition arrangement 
under .Exhibit P-78 and as such the first 
defendant’s possession cannot be said to 
be adverse to the plaintiff wha has to 
take the properties after her life-time. 
The cause of action for the plaintiff to 
recover possession of the items in dispute 
will arise only’ either on the date 
of the first defendant's , alienations or 
when she dies. The lower, appellate 
Court appears to beright in holding 
that the suit is not barfed- by limitation. 
But in view of my findirg that tbe 
plaintiff became entitled to possession 
of the items only on the death of the 
‘first defendant, the plaintiff will be enti- 
tled to mesne profits only from the date 
of death of the first defendant, 


16. ` The resultis, both the second appeals 
fail and they are, therefore, dismissed, 
subject to the modification made in regard 
to mesne profits. КАЕ 


17. ‘There will be no order as to costs 
in either of the second appeals. Leave 


granted.” ` , 


18. The arguments addressed before 
Ramanujam, J., are repeated béfore us Ey 
Mr- Kesavalyengar. Mr. Abdul Wahab 
appearing for the respondent’ in. L.P.A. 
No. 30 of 1973 and the appellantin L.P. A, 
Nc. 38 of 1974 would mainly contend 
resting upon the observations of Rama- 
nujam, Je, that the svit laid by the plain. 
tiff is not barred . by limitation. Strong 
reliance is placed in Exhibiz B.78; which 
is referred to by the learned Judge. This 
document was called a partition deed. 
Factually this was a domestic arrangement 
between the maintenance-holders in the 
year 1921 whereby they agreed to enjcy 
defined and definite portions of the: pra. 
perties ta which they were entitled to as 
maintenance-holders and it: appears that 
each one of them tcok possession of the 
properties pursvant to the said so-called 
partition-deed. The contention of Мг, 
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Wahab is that even if Exhibit F-78. fails 
as а partition, deed, it ought to be 
understood as a family settlement whereby 
certain possessory rights got vested in each 
of the parties to the deed and that there- 
fore the question -of limitation which 
- arises in this case has to be worked. out 
with reference to the position of each af 
the parties to the said deed. As-the 
properties in question which were. pur- 
chased by the appellantsin L.P. A No: 30 
of 1973 were in the possession of Meenak- 
shi Ammal, the learned counsel would 
contend that the date ‘of death af 
Meenakshi ` Ammal should be taken as 
the relevant date for the purpose аі 
working out whether thé  svitinstituted 
by the plaintiff is barred by . limitation or 
not. As regards the other contentions, he 
would invite our attention to the finding 
rendered by’ Ramanujam, )*, and would 
repeat them for acceptance, | | 


19. We shall now take vp, excepting th® 
plea of limitation, the contentions cf 
Mr. Kesava Iyengar. He would. urge 
before us that the claim of the plaintiff 
is barred by the principle'of res judicata. 
We are unable to agrees. In .order to 
invoke Explanation to.section 11. of the 
Code Civil Procedure it appears ta us 
that the grant of relief by the cancerned 
Courtshould be on a full'ànd final adjudi- 
cation of the rights of parties after a 
considered appreciation of the relative 
contentions. ‘If, in a given case no relief 
is granted as sich but on the other hand, 
the contesting plaintiff does riot press for 
such à relief and the . Court sitting in 
judgment over the particr lar lis con; 
siders that it 'was not necessary for it to 
grant or refuse any such relief asked for 


on the ground. that no relief was asked for. 


against a particular defendant in, the 
action, then in svch a sitvation it cannot 
be said that the · Gourt granted a relief; 
Such a grant, as already stated by us, 
should be оп а full examination of: the 
merits of each claim before the Court 
‘fand after a proper adjudication giving ihe 
reasonable impression that the Court 
applied its mind and came to the conclu. 
sion that the reliefshould or shovld not be 
granted. Itisin thiscontext the language 
in Explanation V to section 11 has to be 
understood. It says, any relief claimed 
in the plaint which is not expressly gran- 
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ted by the decree, shall, for the purposes 
of this section, be deemed to have been 
refused, Ramanujam, Je. in the course 
of his judgment, rightly refers to the fact 
that the High Сост, on the assumption 
that no relief has-been claimed in the 
plaint, did not go fvrther into the ques- 
tion, The observation of the learned 
Judge is that the bar under Explanation V 
to section 11 of the Civil Procedure Code 
would arise only when the Court wes 
conscious of the fact that the relief of; the 
claim is discordant or opposed to the facts 
ofthe case. 


the relief in the plaint and the Court 
misconceived the nature of the.svit order 


reliefs claimed therein and thot ght ‘that 


no relief has been claimed, the omission 


to grant the relief bythe Court cannot . 
It may bethat the. 
appellate Court in this case proceeded об · 
an erroneous assumption, but the fact 
-remains that it-did- not grant any relief ` 


operate as ез judicata, 


on-that assumption and this being the 
basic. fact which prompted the learned 
Judge to reject the first contention of 
Mv. Kesava iyengar, we are unable to 
intezfere at this stage in a Letters“ Patent 


Appeal. . оок а 


20. As regards the proof of dünne 
tion, this has been upheld by the 
High Cóurtin the earlier proceedings 
as early as 51. August, 1964, Tt has 
stood . the test of times in’ AS, 
No. 
of place to point out that the parties pro- 
ceeded on the foot that the plaintiff was 
the. adopted son. This would be seen 
from the further argument ‘addressed by 
the learned counsel at a later stage 
before us; We are therefore unable to 
disturb the finding, which bas beer con- 
cluded and which was accepted by the 
competent Courts éarlier including: the 
High Court кешш the question of 
adoption. : 


21. 
nob seriously urge before us any argument 
on section 14 of the Hindu Succession 
Act or on the impact of section. 4l 
of the ‘Transfer: of Property Act. We 
therefore confirm the finding of Ramanu- 
jam, J., in that behalf. It is unnecessary 


to go into the question whether the aliena-. 


tions made by the mother of the plaintif? 


Further, the learned Judge . 
said, while the plaintiff actually claimed - 


350 -of 1958; and it cannot be out. 


-Mr. .Kesava ee Кита did: 
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namely, the [st defendant, during the 
pendency of O.S, No. 57 of 1948, on the 
file of the Sub.Court, Madurai, are sup- 
ported by consideration or not. As 
rightly said by Ramanujam, J.. the find- 
ing on this aspect being a finding of fact 
he did notinterfere. Fora greater reason 
we do-not want to touch upon this con- 
cluded finding as to the necessity or other- 
wise of the sales. - vu 


22. The only important question that 
was urged before vs is the question of limi- 
tation. Mr. Kesava Iyéngar vehemently 
stressed that it was the plaintiff, the res- 
pondentin L.P.A No.30 of 1973 who filed 
Q.S. No. 57 of 1948 on the file of the Sub- 
Court, Madurai, sought for a declaration 
that he was the adopted son of Rama- 
swami and impleaded his adoptive mother 
on the side of the 1st defendant in that 
action. Incidentally and necessarily too 
he wanted that all the alienations effected 
by his mother, who:as the law stood then, 
was only à maintenance-holder or who 
had a widow's estate over the properties, 
Should be set aside and he be put in pos- 
session of all such properties. Obviously 
this suit did not take into its fold those 
alienations made by the adoptive mother 
during the pendency of.that litigation. 
It was in this suit. which finally ended up 
in appeal to this Caurt in A.S, No. 350 
of 1958 that the plaintiff's status as adop- 
ted son was upheld. It. transpires how- 
ever that the adoptive - mother pendente 
lite alienated certain ather properties in 
favour of-defendants.2 and 12 wha are the, 
appellants before us. The attitude of the 
plaintiff throughout, as is.seen from this 
marathon litigation in this family, was one 
of hostility against his: adoptive mother- 
Though, prima. facie, it appears that the 
adoptive mother filed O.S. No.,37.0f 1943 
claiming herselfas guardian ofthe plaintiff 
yet even in. that suit there were: some 
bickerings about the competency of the 
1st defendant to adopt and the status of 
the plaintiff as the adopted son, Be that: 
as it may, ever since 1948 the plaintiff 
asserted ћіѕ title in himself to the exclu- 
sion of his mother and wanted possession 
of the properties alienated by her from the 
alienees. - ; In fact, he wanted mesne profits 
from all the: defendant’s including his 
mother. Brt the Gourt while disposing 
of A.S.. No. 350 of 1958 thought. that the 
ar v Y 0" 
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plaintiff did not ask for any relief against 
the adoptive mother in that suit, We 
have already referred to this aspect. 
Ramanvjam, J., has referred to itin detail. 
After the conclusion of the above suft in 
wbich his status as adopted son was dec- 
lared the plaintiff again comes to Court. 
seeking ta set aside the alienations done 
‘by his mother during the pendency of 
O.S. No.57 of 1948. In the present plaint 
the plaintiff has made the following alle. 
gations: 


“The plaintiff respectfully submits that 
his states as the adopted san of Rama. 
swami Pillai had been legally declared by 
the High Court, Madras in the above- 


.Said appeal and the same is binding on the 


defendants herein. During zhe pendency 
of the abovesaid suit and appeal the 1st 
defendant herein had made further alie- 
nations of the schedulementioned proper- 
ties in favour of the defendants 2 to 11 
as stated hereunder. The Ist defendant 
is an illiterate woman. In order to des 
fraud the rights of the plaintiff the 1st 
defendant had colluded with the other 
defendants and the other defendants 
taking advantage of the illiteracy of the 
Ist defendant brought about several 
alienations which are not zt all binding 
on. the plaintiff. The 2rd defendant 
claims to have purchased plaint items 1 
and 2 from the 1st defendant under two 
sale deeds dated 31st August, 1962 and 
18th March, 1964. The 3rd defendant 
claims to have purchased items 3to5, 7 and 
8 of the plaint schedvle from P. Rama- 
sami Ambalam who in his turn claimed to 
have purchased the said properties and 
other properties from the 1st defendant. 
Defendants 4 and 5 are brothers.4th defen» 
dant claims to Lave purchased items 9 to 
13, 24,25, 26 and 27 of the plaint schedule 
from the 1st defendant in the name of the 
4th defendant. 4th defendant also claims, 
to-have abtained.othies in respect of lacre 
20 cents in item 2 and items 14, 15, 20, 21 
and 23 in the name of the 4th defendant. 
The 6th defencant claims to have pur- 
chased item 6 from Р, Ramasami Amba- 
lam, vendor from D-1. The 7th defendant 
claims to have obtained an othi of items 
17,18and 19 from the 15% defendant. 
The 8th defendant claims to be a Court 
auction-purchaser of item 14 subject to 
the othi in favour of the 4th defendant 
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“Mentioned above - The 9th -defendant 
‘Claims’ item:39 as having been purchased 
-by' bis father, since dead, from the 1st 
-defendante ' "Thé 10th defendant claims to 
-Have pürchased from the 1st defendant 
"item 28. ': 11 th- defendant claims to have 
‘Purchased item Nos. 24 апа 25 from the 
'1st-defendant.' The plaintiff respéctfully 
‘submits that the said alienations have all 
‘been made by ће Ist-defendant withovt 
гапу legal necessity and for purposes not 
binaing on the estate of late Ramasami 
Pillai. . The said alienations are all frau- 
‘dulent ones not supported by-considera- 
‘tion. 12 any event the said items having 
been alienated: by the 1st ‘defendant 
‘during the pendency of the proceedings 
in'O.S. No 57:af.1948 and A.S. No. 350 
af 1958 mentioned above.to which the 
‘Ist defendant was'a party, the aliencés 
cannot claim any title thereto contrary tà 
the rights of the plaintiff ‘as declared by 
the High Court, Madras. In this ‘con-~ 
nection it has to be stated that in' the 
suit O,S, No: 37 of 1943 on the file'of this 
‘Hon’ble‘Gourt and in appeal A.S, No: 20 
of 1944. оп the file of the District Court, 
Madurai, second appeal S.A. No. 2123 of 
1945 on ‘the file of the High Court of 
Judicature at Madras and Letters Patent 
Appeal No. 22 of 1947 on' the file of the 
said ‘High Court; Madras that followed 
the said süitrit had-been held that the 1st 
defendant was only a maintenance holder. 
The plaintiff further: respectfully. submits 
that defendants 4and 5 were lessees under 
the'’tst ‘defendant and that the plaintiff 
‘Was under the belief that they ‘continued 
only as'lesseés.. The defendants 2 to'1T 
are also fully: aware of all the abovesaid 
proceedings and the want of title in Ist 
defendant to'deal with the undermentioned 
properties! - Defendants.2 to 12 in the 
circumstances are bound to restare. роѕ- 
session to the plaintiff. ‘They are. also 
liable for mesne profits from the respective: 
dates when they had taken possession ‘of 


the same?They are also estopped from con~. 


tending that'1st defendant had any:alie- 


nable right in the:plaint properties? 12th. 


defendant is the father of. the.2nd defen. 
darit arid as he got registered release deed 
inrespéctofitems 1 and.2 from 2nd defen- 


dant he has been: impleaded to geta 


biriding decree on him also. 


23. The plaintiff's requests to defendants 
2 1012 to hand over possession of the sche- 
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dule-mentioned properties with mesne 
profits had been of no avail. ° > 


24. The plaintiff respectfully sv bits 
that the estate in the possession of the Ist 
defendant.on the date of the suit O.S. No: 
57 of 1948 mentioned above-was yielding 
а net. annual income of -more.. than 
Rs, 5,000. 1st defendant’s family expenses 
cannot exceed more than Rs. 100 per 
‘mensem and in the circumstances à very 
large surplus must be available with the 
‘Ist defendant; There.was therefore ab- 
solutely no need for.her to alienate any 
of the properties described in.the schedule 
hereunder. The alienations-made-by the 
1st defendant are opposed to law and the 
same.cannot confer any title or right in 
thealienee. The plaintiff being the.adop- 
ted son of late Ramasami Pillai, the 1st 
defendant has also no right to alienate the 
schedvle-mentioned properties of her own 
accord.: : The plaintiff alone. is. absolutely 


entitled to the entire estate of late Ramas ' 
The . 


sami Pillai, his -adoptive father. . 
plaintiff'also never. avthorised the 151 
defendant to make any alienations ‘nor 
did he consent to any oft. the, álienatións 
mentioned supra. In:the. circumstances 
the'said alienations are not binding on 
the estate ‘of late Ramasami Pillai or oni- 
theplaintifl. «+ ES. : 
25.. The plaintif further respectfully 
submits that Chinnatthayee Ammal, 15% 
defendant herein latterly had even gone to 
the extent of denying the adoption solely 


withthe object of defrauding the plaintiff - 


of his valuable rights and in collusion with 


the alienees and on the-advice of her ` 


brother Nalliah Pillai. “It is only after 
taking the encumbrance certificate ` the 
plaintiff’ became ‘aware’ of the fraud 
committed by the 15% defendant in aliena- 
tihg the ‘properties. The plaintiff res- 
pectfully submits that in the circumstan- 
ces no portion of hiş ‘claim is barred by 
limitation, "The plaintiff's status as adop- 
ted son of late-Ramasanii Pillai ‘was 
declared only on 5th August; 1964. In 
view of the fact thaf in O.S. No. 57 of 
1948 this Hon? ble Court held against tre 
plaintiff's adoption, the plaintiff could 
not also take any pr ceedings -against 
the аЦепеез` during the pendency of the 
appeal in-the High Court, Madras, 


Imm. 7. 
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26. Wherefore.i& is.prayed that this 
Hon'ble Court way be pleased to pass a 
decree, ~ ie ee Е ' I 
fa) directing the defendants ‘to.place the 
plaintiff in possession ol the schedule- 
mentioned properties without any let or 
hindrance ; tie АА 


(b) directing the defendants to pay the ` 


plaintiff future mesne profits from the date 
of plaint till date of delivery ; 


(c) directing the contesting defendants to 
pay the plaintiff the costs of the suit ; 


A casual pervsal of such allegations, dis- 
closes the consciousness on the part of the 
plaintiff that he was not only fighting the 
alienees butalso his adoptive mother, who, 
according to him, has fraudulently. and 
in order to defeat his interests е fected 
such ‘alienations. It is not in dispute 
that,the 2nd and 12th defendants pur- 
cliased under Exhibit B-24 and B-25 dated 
31st August, `1962 and 18th March, 1964 
about 8 acres from the 1st defendant dur- 
ing the pendency of О.5. No, 57 of 1948. 
The plaintif was adopted on 15th July; 
1937 when he was:a minor. He became 
'amajorin 1944. As disputes arose regard- 
ing his adoption. he, had re-course to; the 
Courtrof law.in'1948, In the suit filed. in 
1948 he has openly declared. his mind as 
against his adoptive mother and her at- 
titude. © At any'rate it is clear that he was 
aware that there were certain third parties 
„quite ‘unrelated ta ‘the family who were 
in possession of the properies consequent 
ороп ће alienations made by his mother. 


‚ The point for consideration is whether the 


present suit filed by the plainiiff in 1965 
isin time.’ Whatisurged before us is that 
‘the plaintiff not having been. in possession 

of the suit properties for a period.of 12 

years prior to the-institution. of the ‘suit 

and ‘as they were in the possession of his 
mother who.was acting .adversely to him, 
the alienations made Бу. her in 1962 or 

1964 should be deemed to be alienations 

made by her in such adverse environment 

and that therefore the suit is ovt of time 


forthe reason it was filed beyond the 


period of 12 years - from thé date of the 


“consciousness and bis. awareness of the 
, rights of third parties.. The argument is, 


as the adoptive mother was in póssession 
to the exclusion of the adopted son, not- 
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Withstanding the fact that the adoption, 
factually took place in 1937 and was final- 
ly upheld by the competent Courts later, 
the plaintiff who was fighting such ad- 
verse parties ought not to’ have kept 
quiet without filing an independent suit 
for possession of such propeiies nótwith- 
standing the pendency of bis suit for a 
declaration that he was the properly and 


really adopted son of late Ramaswari. 


justice Ramanvjam, however relied upon 
ExhibitP.78. In our view, Exhibit B-78. 
cannot help ths situation." The learned 
counsel for the respondént says tbat it 
should be viewed as a deed ot family settlé- 
ment. In 1921 tbe parties to Exbibit 
P-78 were only entitled, to maintenance. 
They made an arrangement inter se 
amongst themselves that one or the other 
of the ‘widows in. the family should 
be in possession till their life-time of de- 
finite portions of tbe family properties 
and enjoy the income therefrom in lieu 
of maintenance. Such possession is not 
only permissive bui must be deemed to 
be possession not. only by the person ac- 
tually in possession buti possession on 
behalf of all. Therefore, such domestic 
arrangement cannot perfect a legal title 
in the person in actual possession of the 
properties, bu» on' the other Бапа such 
possession should be viewed .as prima facie 
indicia which made know» to the public 
as to who was the person in actual and 
physical possession ; beyond this such 
possession . does not create any legal 
right, It is common ground tbat.th: 
lasi female member who was in possessior 
of the suit properties and who dealt мій 
them in her own right, was the adoptive 
mother of the plaintiff. Justice. Rama 
nujam, was of the view that the first de 
fendant's possession of the properties ir 
dispute and which . were purchased b: 
the 2nd and 12th defendants "were ii 


- pursuance of the so-called partition dee 


.Exhibit B-78. We have referred to, thi 
specific allegations _ made by the plain 
tiffin O.S. No. 57 0f 1948 which throw 
abundant. light upon the’ mind of th 
plaintiff.and his relationship as betwee: 
himself, and his adoptivs mother., Н 
„accuses her of.fraud, collusion and of а 
‘attitude which is openly antagonistic t 
him. In such circumstances, it cannc 
but be said that the 1st defendant’s po: 
session was, adverse to the plaintiff.in th 
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sense that she was setting up a title which 
is commonly and popularly known as 
hostile title to the properties in question, 
If any person is conscious of such a treat- 
ment of his properties or properties clai- 
med by him, as his and he keeps quiet 
without agitating his right in a manner 
known to law and set at naught the 
adverse claim by.a third party, may be 
the adaptive mother, then he is to suffer 
the consequences thereby. On the ground 
that Exhibit B-78 dated 11th July. 1921 

cannot be treated as a partition deed and 
much less as a family arrangement, we are 
unable to agree with Ramanujam, `J. 
Tbe learned Judge went further and ob- 
ierved that the plaintiff covld claim pos- 
session of the suit property only after the 
[st defendant's life-time and in that con- 
lext he was of the view that the suit is 
within time. In a suit for declaration 
where title ta any property is in dispvte 
X? a particular status is claimed, then a 
versan, who seeks for such a declaration 

ihould be alert aud astute and dutiful so 
is to safeguard the rights annexed to 
Ihe relief he is seeking for in the suit for 
leclaration: If a suit for declaration is 
jtimately decreed, then the successful 
itigant in the suit obtains a right. As 
ights and duties are correlative such a 
itigant should with precision and promp- 
itvde take such steps as are necessary to 
lischarge “his duties as well. For ins. 
ance, if, as a resvlt of the judgment and 
lecree in the suit for declaration the liti- 
tating person's title or status is upheld, 
hen certain consequences necessarily fjow 
rom it. If it isa suit for declaration of 

litle to property then it dates back to the 
late of plaints If he loses, no question 

arises. Butifhe succeeds, then he should 
ollow ur his earlier litigation wherein he 
eeks for a declaration by stemming the 
low and growth of rights in other parties, 
vha act adversely to him in. the. carrse of 
vch.a litigation; If a person litigating 
n the declaratory suit is aware that a 
hird party is adversely in possession of 
the subject-matter in that suit, then he 
ihould be prompt enough to intervene 
and set at naught such claims by persons 
adversely acting against him by initiating 
1ecessary legal action, id 


17, -Tt is in this behalf that such a liti» 
запі shayld not only file a suit for decla- 
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ration but also take such ancillary and 
necessary steps as against persons claim- 
ing adversely against him in a contem- 
poraneous litigation started for that 
purpose, lf ultimately he fajls,in the 
declaratory suit,no doubt the ancillary 
suit taken by him to protect his 
rights might become futile, but this would 
not help the' person: from taking’ such 
prompt steps and arrest thé. faw of the 
adverse effect of the law of limitation. Tf 
he fails to da so and the third party or her 
assigns who adversely acts gets certain 
rights in himself or themselves in accor- 
dance with common law, then svch vested 
rights cannot be aisturbed or divested by 
the person who initiated the declaratory 
suit, if hé keeps quiet and silent for the 
period provided for under the Limitation 
Act and allows the third party to perfect 
his title in a manner known to law. In 
the instant case, itshould be viewed 
thatthe mother’s title in the circumstances 
of the case was adverse. to that of the 
plaintiff: Again, the position is siniildr 
in -the case of a suit for declaration as-to 
status. In such declarátory suits when 
the status is declared favoürably in favour? 
of the litigant-plaintiff certain rights ne- 
cessarily will flow from it ; such rights may 
be in relation to property. In order to 
safeguard and preserve' his rights iri case 
the declaratory suit regarding the statis 
is ultimately successful the plaintiff ‘in 
such an action should side by side take 
such steps’ as to sustain his prospective 
rights which he might secuge-in the 
suitfor declaration as to status; Ifhe is 
lethargic and guilty of laches and allows 
ihe accrual of rights by lapse of time in : 


‘third parties, then hé cannot afterwards 


file a suit'as against such parties or their 
Tepresentatives and assigns who actually 
acquire rights by acting adversely, public- 
ly and knowingly to Bim and restore hini- 
selfto a more advántageóus position in 


'accordáncé with the letter arid spirit of 


the declaratory decree as'to status, m 


28. The law of limitation has to be inter- 
preted. grammatically and there is no 
scope for equity in it nor is there any 
intendmentin it; The period prescribed 
in the various Articles in the Limitation 
Act startsin accordance with {Һе tenor 
and language of the concerned. Article and 
there is no scope for argument based on 


T 
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, reasonableness nor can there by any 


ground for complaint of hardship when 


such a period prescribed under the law ` 


of limitation works itself out and confers 
a benefit on one and takes away the right 
from another, This proposition appears 
to be well-settled as is seen from the dic- 
tum of the Privy Council in Narayan 


Jiyan Gounda Patil v. Puttabait. There 
the Law Lords observed: 
* Sir Thomas Strangman contended 


strongly that since the title of the con- 
tending parties was involved in the svit 
it would be quite futile to institute a 
suit for possession. Their Lordships 
are unable to appreciate this point for 
the institution of a svit can never be 
said to Ъз futile, if it would thereby 
prevent the running of limitation, ^ 


This has been approved and referred to 
by the Supreme Court in Sirai-ul-Hac v. 
S.C. Board: of Waqf ?. 
29, In the above background, when.the 
feelings between the plaintiff and the 1st 
defendant, as the.adoptive mother, were so 
estranged ana when the plaintiff was cons- 


` cious and aware that his adoptive mother 


was alienating the properties of the family 
to his prejudice, then he ought not to 
have rested content with filing a suit for 
declaration as tohis status of adoption but 
should have contemporaneously filed a 
suit for possession or for injunction res- 
training the adoptive mother irom deal- 
ing with those properties. The moment 
he became aware ofthe adverse treatment 
of the properties by his mother, 
then the impact of the law of limitation 
starts. Admittedly, the plaintif was not 
in possession of the properties within a 
period of 12 years from the date of insti- 
tution of the present suit, As a matter 
of fact, he was out of possession even prior 
to 1948. His suit jn 1965 for possession 
from the alienees such as the appellant 
in this case on the ground that the aliena- 
tions do not bind him as.reàl owner is 
certainly beyond time. In this behalf, 








1. (1944) 2 M.L.J. 358 :'' А.Т.К. 1945 P.C, 
5at p. 8. . 
2. 1959 8.0.7. 36 
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we accept the contention of Mr.Kesa V^ 
Iyengar and we are unable to agree wi 
Ramanuiam; J., on this aspect.,L. Р, A. 
30 of 1973 istherefore allowed in so far as 
the question сЁ limitation is concerned. 
In all other respects the findings are vp- 
held and reiterated by us. Bvt there will 
be no order as to costs. 


30. As regards L.P, А. No.38 of 1974, the 
contention of Mr. Wahab, the learned 
counsel for the appellant, is that the 
learned Judge was wrong in having 
awarded mesne profits from the date of 
death of the Ist defendant. We have 
already referred to the fact that feelings 
between .the adoptive mcther and the 
plaintiff were such that the plaintiff also 
claimed mesne profits in the suit O.S. 
No. 57 of 1948, Were do not think that the 
grant of mesne profits by Ramanujam, J., 
in favour of the-plaintiff should be distur- 
bed by us in an Letters Patent Appea) 
whose circumscription and the margin oj 
enquiry is very much limited. This 
appeal fails ard is dismissed. But there 
will be no order as to costs, 


R.S. - L.P.A. №. 30 
of 1973 is allowed ; 

L.P.A. №. 38 

of 1974 is dismissed. 


—— 
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Petitioner? 


Ihe Union of India represented by 


che Secretary to Government Czbinet 
jecretariat Department of Person- 
ecl and Administration Reforms,. 
New Delhi and another . | 
"a, 2 Respondents. 


Tonstitution af India - (1950), Articles 
246, 77; 226—Commissions ‘gf Inguiry Act 
‘LX of 1952), section. 3—** Bederation’’, 
* Autonomy’? and ‘‘Pederating States", mea- 
zing of—States not autonomous nor having 
towers outside Constitution—Ministers abu- 
"ing ofisial position—Matter of publie impor- 
ance—Enguiry máy relate to anything and 
sames need not be mentioned—Article 77 (1) 
and (2) directory and not mandatory —Practice 
and procedure—Court not precluded from getting 
‘acts trom respondent before admitting peti 
don—Bnquiry under Central Act LX of 1952 
101 barred by Tamil Nadu Public Men (Crimi- 
yal Misconduct) Act, 1973 (11 of 1974.) 


The words “ federation” “autonomy” 
ind “federating States" have varying 
neanings ànd what a particular word 
means depends on the context: To 
:pply the meaning given to the words in 
he context of the American Constitution 
-о our Constitution will be totally mislead- 
ng. If the word “federation " сап be 
ised atall, India is a federation of various 
States designated in the Constitution for 
he purpose of efficient administration 
ind governance of the country. 


[Pera. 2.] 


According to the Clonstitution, as cons- 
tried by the Supreme Court, there could 
be no difficulty in concluding that the 
State as such has no inherent power or 
autonomous power which cannot be en- 
croached upon by the Centre, The 
powers of the Centre and the States will 
have to be looked for in the Lists and 
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the Articles the Constitutione 


[ Para. 2.] 


The theory of federation and the State. 
having some powers apart from the Consti 
tution has no basis. The States have na. 
existerce apart from the Constitution. 
‘ . (Para. ЗЛ 


A Mirister holds -a public office and his 
acts are necessarily public acts if they: 
arise cut of his office. If they are grave 
enough, they would be matters o? public 
imporzance. When it is alleged. that a 
Minister has acquired vast wealth for 
himself, his relations and friends by 
abuse of his official position, there can be 
no question that the matter is of public 
imporiances Under section 3 of the 
Commissions of Inquiry Act, the enquiry 
may relate to anything covered under the 
Act and it may not relate to any person, 
for instance, bomb explosion in a public 
place. [ Paras. 4 and 5.] 


It has been held consistently Бу Courts 
that requirements vnder Article 77 (1) 
and (2) are merely. directory and not 


in 


mandatory. The Government, ЇЇ 
necessary, can lead evidence to prove 
that the proceedings were taken 


accorcing to the requirements of the 
Constitution and the rules: Раа. 7.] 


In order to verify the facts, ithas been the 
practice of the Court to ask the Govern- 
memi Pleader or the Central Govern- 
ment counsel to state the facts or refer 
to relevant dacuments so that the Court 
would be able to know whether the alle- 
gations made in the petition, are true or 
not, even before admitting the petition: 
The Court is not precluded from getting 
facts from the opposite side at the time of 
admission stage. [Pare. 7.) 


An erquiry under the Commissions of 
Inquiry Act, 1952 is not barred by the 
existence of the Tamil Nadu Public Men 
(Criminal Misconduet) Act, 1973 (II ot 
1974). . [Para. 8] 


The d*lay in ordering of the enquiry, bY 
itself, would not make' an enquiry illegal, 
[Pare. 10.] 


Cases referred to:— 


Union of India v. H.S. Dhillon, (1972) 
2 T.J: 258: (1972) 2 8.0.7. 379: 


~ 


d KARUNANIDHI 0. UNION Or INDIA (Kailasam Cj.) 1. 


i83 1.1.8. 582: (1972) Tax.L.R. 449: 
A.l.R. 1972 S.C. 1061; State of © К. 
v. Bakshi Gulam Muhammad, A.Y.R. 1967 
5.0. 122 ; State of U.P. v. O.P. Gupta, 
ALR. 1970 S.C. 679. | 


Petition under Article 226 of the Consti- 
tution of India praying that in the circum- 
stances stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records relating to Notification 
No. S.O. 74 (E) dated 3rd February, 1976 
issued by the Department of Personnel 
Administration Reforms, Government of 
India,under section 3 of the Cammissions 
of Inqviry Act, 1952 and quash the same. 


К.К, Venugopal for G.S. Vaidyanathan, for 
Petitioner. 


K. Parasaran, Senior Central Government 
Standing Counsel and R. Thyagarajan, 
Junior Central Government Standing 
Counsel, for Respondents. 


The Order of the Court was made ky 


Railasam, C}.—This petition is filed by Mr. 
M. Karunanidhi, former Chief Minister 
of Tamil Nadu, under Article 226 of the 
Constitution for.the issue of a writ of 
certiorari ` calling for the records relating 
to Notification No, S,O. 74 (B) dated 3rd 
February, 1976 issued by the Department 
of Personnel, Administrative Reforms, 
Government of India, under section 3 ot 
the Commissions of Enquiry Act, 1952, 
and quash the same, The affidavit filed 
in support of this petition, after setting out 
the history of the Government of Tamil 
Nadu and the Dravida Munnetra Kazha- 
gam, which was running the Government 
from 1967 upto 31st January, 1976 refers 
to the Proclamation issued by the Presi- 
dent of India on 31st January, 1976 
under Article 356 of the Constitution 
assuming to himself the functions of the 
Government of the State of Tamil Nadu 
and the powers of the Government of the 
State, suspending’ the provisions of the 
Constitution relating to the Council of 
Ministers in the State and dissolving the 
Legislative Assembly. The Proclama- 
tion imposing President’s Rule was based 
on a report of the Governor of the State 


made on 29th January, 1976. In. his: 


Ieport, the Governor also recommended 
the appointment of a Commission of 


Inquiry to enquire into the allegatio: 
made against the Dravida Munmnet 
Kazhagam Government, On 3rd Fel 
ruary, 1976, the Central Governme: 
notified the appointment of а Commi 
sion of Inquiry under section 3 of tl 
Commissions of Inquiry Act, 1952, 
enqvire into the allegations made. ] 
four persons who are named in the noti 
cation. In challenging the validity of tl 
notification the main grounds are stat 
in paragraph 9 of the affidavit of the pe: 
tioner. "The first and foremost ground 
stated as follows: : 


“The Constitution of India has s 
up a federal system of Government . 
which the Union and the States deri 
‘their respective powers from the Cons 
tution and exercise those powers fro 
- the Constitution in their own rigt 
"According ta the scheme of the Cons 
tution, the States are not subordina 
to the Union. Moreover, the Cons 
tution has established a Parliamenta 
: system of executive in the States, а 
cording : ta which the Council 
Ministers is responsikle to the elect: 
representatives of the people in ti 
Legislative Assembly for the go 
Government of the State, ?? 


According to the petitioner, the duty т 
ferred to in Article 355 does not extend 
the Central Governmert laying dov 
standards of good Government for tl 
State Governments and enforcement 
such standards by threat of exposing r 
calcitrant State Ministries to an inqui 
under the Commissions of Inquiry Act f 
whatin the,ovinion of the Central Gover 
ment might constitute meladministratio 
The other grounds were summarised | 
the learned counsel for the petition 
thus : ` 


(i) The Commission of Inquiry shou 
." be appointed to enquire into a defini 
~ matter of public importance ; 


. (ii) Satisfaction of the requiremer 
of section 3 of the Commissions 
Inquiry Act is vitiated by the notific 
tion not disclosing the names of perso» 

. who are to be subjected to the enqui» 
and the purpose ; 


(iii) The power under section 3 
the Act was not used for the p 


túi 


pose for which it is conferred, but it 
has been abused ; 


(iv) Opinion is not of the Central 
Government in so far as it is not ex- 
pressed to. be taken in the name of the 
President, but has been taken by 2 
department to which the particular 
subject has not been allotted by -the 
Central Government by the Govern- 
ment of India (Allocation of. Business) 
Rules, 1961; and 


(v) The Tamil. Nadu Public Men 
(Criminal Misconduct) Act, 1973 - (Act 
П of 1974) precludes recourse to the 
Commissions of Inquiry Áct for tke 
purpose of enquiring irto the mis- 
conduct of former Ministers of the 
State of Tamil Nadu. ` 


. We will, first of all, take up the 
uestion which was stressed at great length 
efore us, that is the federal nature of the 
constitution -does not empower the Cen- 
аі Government to lay down standards 
1 good Government for the State Govern- 
rents and to initiate an enquiry under 
зе Commissions of Inquiry Act for whet, 
i theopipion of the Central Government 
Аш constitute , maladministration. It 
stated that taking into account the fede- 
al character as the basic structure of the 
onstitu tion, section 3-éannot’ be 
mstrued-in such a way as to militate 
zainst the. basic principles of federalism: 
ccótding to the ‘learned counsel for the 
:titioner, section? 3 of the Act was 
mstrued by the Central Goverrment 
‚ as to, empower it to. order ‘an 
iquiry ‘into ‘State Ministers also, 
bordinating the State- Ministers - to 
ie control of the Union Goverrment, 
hich is not at all warranted by the 
onstitution, The contention ofthe 
arned counsel is that the Constitution is 
federal one and that the States are 
storomous having definite powers. The 
ais of the argument is that States being 
«tonomous in a federal structure, 
ey have gotindependent rights to govern 
д that so far as their executive actions 
e concerned, the Central Government 
з no right to interfere, The learned 
unsel was at great pains to state what a 
leration is, what autonomovs States 
€ and what are the rights and functions 

the federeting States. We feel that 
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the words ‘federation " “ autonomy?! 
and "federating Stetes” have varying 
meanings and what a particular word 
means will depend upon the-context. For 
example, there may be a federation of 
independent States, as it is in the case 
of United: Stetes of America. As tbe 
name :tself denotes, it isa union of States; 
either by treaty or by legislation by the 
concerned States. In those cases, the fe~ 
derating units gave certain powers to the 
federal Government and retained some; 
To apply the meaning of the word **fede- 
ration”? or “autonomy '' used in thel- 
context of the American Constitution, to 
our Censtitution will be totally- mislead- 
ing. ‘Taking the history of.the Indien 
Goverrrrent, under, the 1919 Act it was 
princip ally a unitary Government. In 
1935 there was some attempt at federa: 
tion in the context of presence of Indian 
States. As it is well-known, Indian 
States "vere governed by the Rulers of the 
States stibject to paramountcy and when 
they wzre proposed to be drawn into a 
federation consisting of what was known 
as Britsh India and the Indian States, 
1935 Constitution was framed in order to 
achieve this object. . Ultimately, «the 
present ‘Constitution’ came to be framed, 
The feature of the Indian - Constitution, 
is the’ establishment of a Government. for, 
governing the entire countiy, Jn doing 50 
е: Constitution prescribes the powers 
af the Qentrel Government and ‘the 
powers of the State Governments and the 
relations "between the two. In a sense 
ifthe word “federation” сап be used аё 
all, itis a federation, of various States which 
were designated under the Constitution 
Zor the. purpose óf efficient administration 
and governance of the country. The 
powers ofthe Centre and tbe States are 
demarcated under the Constitution. 
Itis futile to suggest that the.States. are. 
independent, sovereign or autonomous 
units which had joined the federation 
under certain conditions. No such Stete. 
ever existed or acceded to the Union, 
When the, Constitution was framed in 
Part. XI of the Constitution the relations 
betweer the Union and the States are 
setout, Articles 245 to 248 ofthe Consti-. 
tution demarcate tke powers betWeen the, 
Centre and the Simtes. In Article 246 
(4) it is provided that the Parliament hes 
power to make laws with respect to any 


^i 


А 


matter for any part of the territory of 
India not included in a State notwith- 
standing that such matter is a matter 
enumerated in the State List.- Three 
Lists are drawn up in the Seventh Sche- 
dule. List J is Union List, List II is 
State List and List 1I] is Concurrent List. 
Itissignificant that in List 1, Entry 97 it 
is provided that any other matter not 
enumerated in List ll or List 11J includ- 
ing any tax not mentioned ir either of 
those Lists would fal] within the purview 
of the Union List. This willhave to be 
read along with Article 248 which pro- 
vides thet the Parliament has exclusive 
power to make any law with respect to 
any matter not envmerated in the con- 
current ListorState List and that such 
power shallinclude the power of making 
апу law imposing a tax not mentioned 
in any of those lists. That the power 
of the Parliament extends to legislate in 
all matters not covered. by Lists II and 
ПІТ cannot be questioned, for, it bas been 
so laid down in Union of India у? AS. 
Dhillon}, At раре1069 of the report, 
EE Justice Sikri has stated the position 
thes: 


“At any rate, whatever doubt there may 
be onthe interpretation of Entry 97, 
List І is removed by the wide terms of 
Article 248. It is framed in the widest 
possible terms, On its terms the only 
question to be asked is: Isthe matter 
sought to be legislated included in 
List If or in List LLL or is the tax sought 
to be levied mentioned in List 1I or in 
List III. No question has to be asked 


about List I. If rhe answer is in the. 


negative, then it follows that Parlia- 
ment has power to make laws with 
respect to that matter or tax," 


According to the Constitution, as con- 
strued by the Supréme Court, there could 
be no difficulty in concluding that tbe 
State as such has no inherent power ог 
autonomous powet which cannot be 
encroached upon by the Centre. ‘The 
powers of the Centre and the States will 
have to be looked for in the Lists and 
other Articles in the Constitution. 
ee eed 
1. (1972) 2 I.T.J. 258 : (1972) 25.0.7. 379: 


83 І.Т.К. 582 : (1972) Tax L.R. 449: ALR. 
1972 S.G. 1061. 


i EARUNANIDEHI v. UNION ОЎ moma (Kailasem, GF.) 18! 
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3. The tbeory of federation ard the 
States having some powers apart from thi 
Constitution is without any basis, for, i 
will be seen that under Article 3 of th 
Constitution, the Parliament may by lav 
form anew State by separation of territor 
from any State or by uniting two or mor 
States or parts of States or by unitiny 
any territory to a part of any State 
increase the area of any State, diminis! 
the areaofany State, alter the boundarie 
of any State and alter the name of am 
State. This has in fact been done 
With a view to formlinguistic States fc: 
the better administration, the boundarie: 
of the States were realigned in some State: 
and new States were formed. ТЇ the 
words ''federatión? and ‘‘autonomy’ 
have to be given any meaning, certainly i 
would not mean that the States have ап) 
existence apar: from that provided unde: 
the Constitvtion. The very fact that tkt 
President has powers to take over thi 
administration of the States, which is no: 
disputed, wotld demolish the theory 
of any independent or autonomous exis: 
tence of a State. These undeniebk 
facts can give no room for the contentior 
of the learned counsel for the petitione 
that the Central Government is nót empo' 
wered to order ап enqviry against State 
Ministers, subordinating the State Minis. 
ters to the control of the Unign Govern. 
ment, On the other hand, the prope» 
thing to do is to determine whether sec 
tion 3 of the Commissions of Inquiry Act, 
1952, is intra ciresthe powersof the Cen. 
tral Government and whether the notifi- 
cation issued by the Central Govern- 
ment under section 3 constituting what 
is known as Sarkaria Commission, i: 
valid. The learned counsel for the peti- 
tioner did not question the competence 
of the Parliament to enact the Commis- 
sions of Inquriy Act, and its validity wes 
not questioned. But what the learned! 
counsel contended was that under sec- 
tion 3 of the Act the notification shovld 
not only appoint a Commission of Inqviry 
for the purpose of making an enquiry, 
but also specify the definite matter Ой 
public importance for the purpose o? 
making the enquiry and that the person: 
against whom che enquiry is directed alsc 
shovld be mentioned. In other words 
according to the learned counsel the 
notification is invalid. as it fails tc 
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‘comply withthe reqvirements of section 
ofthe Act. Reférring to the actual noti- 
ication, the learned counsel submitted 
hat the purpose of appointing the Com- 
nission of Inquiry is to enquire into the 
dlegations namely, 


(i the allegations contained in the 
memorandum dated 1st December, 1975 
received from Sarvasbri K. Manoharan 
and G. Viswenethan, addressed to the 
President; end `` - SEO Us 


(8) such ofthe allegations conteined 
in the memorandum dated: tbe, 4th 
November, 1972, received from Shri 
М.С. Ramachandran and memoran- 
dum dated the 6th November, 1972, 


and 20th December, 1972, received. 


from Shri М, Kalyanasundarem, M.P., 
as are specified in the Annexure to the 


notificetion. The annexure refers to 
27 allegations, APO" 
l The contention of the learned 


‘ounsel that the terms of reference do not 
efer to any definite matter of public 
mportarce with regard to the memo- 
anda submitted by Shri K. Manoharan 
ind ‘Shri С, Viswanathan, and that the 
ibsence ot such a mention vitiates the 
iotification is unacceptable for, what sec- 
ion 3 requires is that the Commission of 
nqviry should be appointed for making 
in enquirysinto any definite metter of 
*ublic importance. That the allegations 
contained in the memoranda are definite 
natters of public importance cannot be 
puestioned. In State of “Jammu aud 


Vashmir v. Bakshi Gulam Mohammad}, 


he Supreme: -Court had occasion to deal 
vith’ ә Commission of Inquiry that was 
irdered against a Chief Minister, who 


‘eased-to be the Chief Minister at the 


ime when the Commission of Inquiry 
vas ordered. The Court held ‘that the 


act that a person is no longer in office 


loes rot affect the qvestion whether his 


icts already done constitute matters of 


"ublic importance and that if once it is 
idmitted that if he had been in office 


iis acts would have been matters of public: 


mportance, that would be acknowledging 
hat his acts were of that character. A 


Ainister, of course, holds а public office ` 


nd his acts are necessarily public-acts 





a 


1, ALR. 1967 S.C. 122. 
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if they arise out of his office. If they ere 
grave enough, they would be matters of 
public importance: When it is alleged 
that a Minister has acquired vast wealth 
for himself, hisrelations and friends as was 
done here, by abuse of his official posi- 
tion, there can be no question that the 
matter is of public importance. The 
Court proceeded to observe: | 


` "Tt is of public importance that public 
mer failing in their duty shovld be 
called upon to face the consequences. 
Itis certainly a matter of importance 

` to the public tFat lapses on the part of 
the Ministers should be exposed. The 
cleanliness of public: life iw which the 
pubic should be vitally interested, 
mus: be amatter of publicimportance. 
The people are entitled: to know 

- whezher they - have entrusted · their 
affairs to an unworthy man”, 


It is, therefore, clear that -the subject- 
matter.of the enqviry in this case is a 
matter of ‘public importance. “The 
learned counsel forthe petitioner attemp- 
ted to show that it may be a matter -of 
public importance, but not a definite 
matterofpublicimportance. We do not 
see any substance in this contention, for, 
the ma:tersthetare referred to the. Com- 
mission of Inqviry are matters that are 
contained in the memoranda given by 
nemed persons and these allegations 
relate io definite matters, We have no 
doubt in coming to the conclusion that 
the requirements of section 3 of the Act 
are complied with. $ ў 

5. Itwasnext contended that it is reces- 
sary that the persons against. whom the 
enquiry js sought to be proceeded should 
have been mentioned. .We do not see 
any warrant for this. Under section 3 
of tke Act the enquiry may relate to 
anything covered under the Act and it 
may not relate to any person, as' for 
instance, bomb explesion in а public 
place. | . о 
6: It:s next contended that while the 


second item of allegations in tke notifica- 
tion refers to the dates, and particulars 


are given іп the annexure, so far as the ' 


allegations contginedin the memorandum 
dated 1st December, 1975 are concerned 
no particvlars are given. At this stage, 


x 
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when the enquiry was ordered, the name’ 
and other particulars need not be men- 
tioned, Itis an enquiry into a matter 
ofpublicimportance relating to the allega- 
tions made by particular persons. Аз 
to who are the persons that are to be 
proceeded against will be decided at a 
later stage end if any person is aggrieved, 
he will bave ample opportunity to defend 
himself before the Commission. The 
absence of mention of the names or the 
particulars of persons against whom the 
enquiry is to be proceeded in the memo. 
of Ist December, 1975 will not vitiate the 
notification.made under section 3. 


7. Jt was next contended that the notifi- 
cation on the face of it, js vitiated, for it 
has not fulfilled the requirements of Arti- 
cle 77 ofthe Constitution of India. The 
rotification is stated to be made by the 
Cabinet Secretariat, Departrr ent of Per- 
sonnel and Administrative Reforms. In 
the preamble it is stated as follows: 


‘Whereas the Central Government is of 
opinion that it is necessary to appoint a 
Commission of Inquiry for the purpose 
of making an inquiry into.a definite 
matter of public importance hereinafter 
Specified. | - 


Now, therefore in exercise of the powers 
conferred by section 3 of the Gommis- 
sions of Inquiry Act, 1952 (LX of 1952), 
the Central Government hereby 
appoints a Commission of Inquiry 
consisting of a single member, namely 
Shri Justice R. S. Sarkaria, Judge, 
Supreme Court of India.” ; 


The notification is made by tbe Cabinet 
Secretariat in its department ‘of Person- 
nel and Administrative Reforms. The 
notification is signed by Sri R.K. Trivedi, 
Secretary to Government. The submis- 
sion that was made by the learned counsel 
for the petitioner was that under Article 
77 all executive action of tke Govern- 
ment of India shalf be expressed to be 
taken in the name of the President, that 
the present notification is not expressed 
to be made in the name of the President, 
and that, therefore, it is. bad. Article 
77, (2) provides that orders and other 
instruments made and executed in the 
name of the President shall be authenti- 
cated in such.manner as may be speci- 
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fied in Rules’ to be made by the President 
and the validity of an order or instrument 
which is so authenticated shall not be 
called in question on the ground that it is 
not an order or instrument made or exe- 
cuted by the President. Acticle 77 (3) 
enables the President to make rules for 
the more convenient transaction of the 
business of the Government of India, and 
for the -allocaticn among Ministers of the 
said business. The learned counsel is 
right when he says that the notification 
isnot expressed to have been taken by the 
President of India. Neither the require- 
ment of Article 77 (2) is complied with 
as it is not authenticated in the manner 
specified by the rules made by the 
President; But it kas been held con- 
sistently by Courts that the requiremerts 
under Article 77 (1) and (2) are merely 
directory and not mandatory. The 
Government, i: necessary, can lead evi- 
dence to prove that the proceedings 
were taken according to the require- 
ments of the Constitution aad the Rules. 
Apart from this, Article 77 (3) enables 
the President to make Rules for the con- 
venient transaction of the husinessof the 
Government of India, and for the alloca- 
tion among Ministersof the said business. 
The Courts are entitled to presume thet- 
the official acts are done in a proper 
manner, The present notification is 
signed by a Secretary to the Central 
Governmevt. In State of Uttar Pradesh v. 
O.P. Gupta}, the Supreme Court in dealing 
with an order гае by the Government 
of United Provinces, signed by the Chief 
Secretary, hel& that the provisions of 
Article 166 (1) (2) are directory and subs- 
tantial compliance with those provisions 
is sufficient. The Court further held 
thattbe impugned order in that case was 
made in the name of the State Govern- 
ment and it was signed by the Chief 
Secretary and that, therefore, prima facie 
it isa valid order, and that the Court 
need not go further. When the con- 
tention was raised thet the requirements 
of Article 77 were not complied with, . 
we called upon the learned Additionel 
Solicitor-General to inform vs as to how 
the order came to be passed. The lear- 
ned - Additional Solicitor-General sub- 








1. A.LR. 1970 $.C.679, 
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mitted that the decision was taken by 
the Cabinet as a whole and that the 
matter-falls-withir the province of Cabinet 
Secretariat under Items 20 (a) end 20 (d) 
under the heading “Cabinet Secretariat-B 
Department of Personnel and Administra- 
tive Reforms” of the Government of India 
(Allocation of Business) - Rules, 1961. 
ltem 20 (а) relates to Prevention of 
Corruption Act, 1947, among other- Acts. 
ltem 20 (d) relates to policy matters per- 
teining. to vigilance and discipline among 
public servants, Тһе learned Solicitor 
General submitted that by virtue of 
the allocation of subjects to the Cabinet 
Secretariat, it-has issued the notification 
in the present case and that it is valid. It 
is not denied that the Minister is a public 
Servant,. ln the writ petition tke com- 
plaint that was made by the petitioner is 
found in paragraph 9-F where it is 
alleged as follows: ` So. 


©] submit that under these Rules, the 
matters coming under Entry 94 of 
List J] or Entry 45 of List 3 have not 
been allocated to the. Cabinet Secre. 
tariat Department. of Personnel and 
: Administrative Reforms.” 


Entry 94 of List I is “Inquiries, surveys 
and statistics for the purpose of any of 
the matters in this List", and this includes 
Entry 97a The allocation of the work is 
not on the basis of any of the items in 
List I: The Goverrment of India 
(Allocation of Business) Rules, 196] show 
that the Prevention of Corruption Act 
and all policy matters pertaining to 
vigilance and discipline among public 
servants fall within the jurisdiction of the 
Cabinet Secretariat. It was stated by 
the learned Additional Solicitor-General 
that the decision to initiate proceedings 
was taken by the entire Cabinet. The 
learned: counsel for the petitioner submit- 
ted that "without issuing a rule nisi, 
the counsel for the Central Government 
should not be heard. We.are not aware 
of апу such rule. In order to verify the 
facts, it has been the practice of this Court 
to ask the’ Government Pleader or the 
Central Government counsel to state 
the facts or refer to relevant documents so 
that the Court would be able to know 
whether the allegations made in the peti- 
tion are true or not, even before admit- 
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ting the petition. The Court is not 
precluded from getting facts from the 
opposite. side at the time of admission 
Stage. Though 
entering caveat is not followed -in this 
Court, hearing the other side before 
admission’ is not unusual. à 


8. It was next contended that as tle 
Tamil Маде Public 
Misconduct) Act,.1972 (17 of 1974) isin 
the statute book, no enquiry could :be 
ordered in respect of the misconduct of a 


Minister ofa Stete under any otherenact- . 


ment; This submission is untenakle in. 


view of the emended  provisior in section. 


29 of the Act, which runs as follows:— 


“The provisions of this Act shall be in 
- addition to, and not- in derogation of; 
.any other law for tbe time being in 
force, and nothing contaired herein. 
Shall exempt any. public man from any 
proceeding by way of investigation or: 
otherwise which might, apart from 
this Act, be instituted against him.” 


This provision, which was introduced, by 
Tamil Nadu Act XVI of 1974,- wovld 
make the. contention of -thè learned 
covnsel as one withovt any -substarce. 
The learned counsel sought to get over the 
effect of the amended section 29 by con- 
terding that that provision is ultra vires 
the legislative powers of the State Govern- 
ment. Apart from stating so, he did not 
attercpt to substantiate kis contention. 
We see no reason to doubt the competerce 
of the State Legislature to enact the 
amended provision in section 29 by Act 
XVI of 1974: It is, therefore, clear that 
an enquiry under the Commissions. of 
Inquiry Act, 1952 (LX of 1952) : is 


not barred by the existence of the Tamil]. 


Nadu Public Men (Criminal Miscon- 
duct) Act, 1973. . 


9. It was submitted that the - various 
allegations listed in the annexure to tlie 
notificetion are stale and are included іт 
the notification on political grounds. “It 
wes further submitted that after the 
allegations were niade іп 1972, а bye- 
election intervened and the party came 
out successful with huge majority. We do 
not see anyrelevance between the party 
being returned with a huge majority 
and the enquiry being proceeded with 
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the procedure :as to| 


Men (Griminal' 


xs 


Y 
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regarding the allegations made about the 
misconduct of the Ministers before the 
bye-election. 


2 

10. The contention that over two years 
hadelapsed between the date when tke 
allegations were made originally and the 
date of the ordering of the erqviry wovld 
not affect the validity of the notification. 
There might have been several reasons 
for the enquiry being postponed and it 
is not necessary for us to go into it. It is 
sufficient to say that the delay by itself 
would not make an enquiry illegal. 


11: Ona consideratior of all the con- 
tentions made by the learned counsel for 
the petitioner, we feel that there is no 
substance in this petition which hes to be 
dismissed in limine. lt is accordingly 
dismissed. ~ 


S.J. 


1N THE HIGH COURT OF JUDICA- 
TURE. AT MADRAS. 


(Appellate Jurisdiction.) 
Present:—P.S, Kailasa, 
V. Balasubrakmanyan, J. 


K. M. Sankaralinga Thevar 
.. Appellant” 
E 


Petition dismissed. 


] ———— 


and 


GJ. 


A 
vi 


Thirumalammal and others 
.. Respondents. 


Tamil Nadu Agricultural Lands Record of 
Tenancy Rights Act (X of 1969), section 
16-4— Declaration by civil Court as cultivating 
tenant —4Appeal preferred and pending— 
Amendment to Act coming into force —Ef ect 
of civil Court decree. 


On the date the civil Court passed its 
decree and judgment, secti on 
16-A of the Tamil Nadu Agricultural 
Lands Record of ‘Tenancy Rights 
Act was rot in force and juris- 
diction ofthe civil Cburt was not barred. 
The result was that there was a valid 
Court decree and judgment which could 
be set aside only by processes known to 
lew. When once the civil Court passed 
its decree and judgment under tbe sere 


* W.A, No. 411 of 1974 against W.P. No. 2075 
of 1974, Ist November, 1976. 
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Act, validly with jurisdictior it can be 
set aside only by procedure known tc law. 
Any other Tribunal constituted by law 
cannot act in such г marner as to set 
aside the judgment and decree pessed by 
the civil Court: [Paras. 5 and 6.] 


Appeal under clause 15 cf the Letters 
Patent against the Order of the Honoure- 
ble Mr. Justice Ismail, dated 1st August, 
1974 and made in the exercise of the 
Special Original Jurisdiction of the High 
Court ір Writ Petition No. 2075 of 1974 
presented vnder Article 226 of the Con- 
stitution of India to issve a writ of certiorari 
calling for the records relating to the 


“order of the District Revenue Officer 4th 


respondent herein (in his A.10/R.P.1/74 
dated 20th April, 1974 confirm- 
ing that of the Revenue Divisional 
Officer and Appellate . Authority 
(Under the Tamil Nadu Agricultural 
Lands Record of Tenancy Rights Act 
(X of 1969) Usilampatti in his A.P. 
No. 1 of 197: dated 7th December, 
1973 on bis file and quash the same. 


R.G. Rajan and R. Subramaniam, for 
Appellant. 


K.T. Paul Рапбап and V. Muthuperumal, 
for Respondents. 


пи Judgment of the Covrt was delivered 
y 

Kailasam, QJ.— This appeal is preferred 
by one Sankaralinga Thevar against 
the judgment of Ismail, J., in W.P. 
No, 2075 of 1974 dismissing bis petition 
for the issue of a writ of certiorari to quash 
the order of the District Revenue Officer 
dated 20th April, 1974 confirming that 
of the: Revenue Divisional Officer, dated 
7th December, 1973. 


2. The appellent applied to the Specia 
Tahsildar (Tenancy Records) and 
Records Officer for hisname to be inclu- 
ded as a tenant in respect of the lands in 
question, The Records Officer allowed 
the petition ex parte as the civil Court 
had declared the appellant as tenant of 
the lands on due enquiry and under the 
documents. In the resvlt, the appellant 
Sankaralinga Thevar was included as a 
tenant ofthe lands of the covnter peti- 
tioners (respondents 1 to 3 berein). The 
counter. petitioners (lendlords) fled 
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an appeal before the Revenve Divisional 
Officer, namely, the Appellate Authority, 
The Appellate Authority held that the 
decision of the Records Officer having 
included Sankaralinga Thevar, the 
present appellant before us, as a tenant cf 
the landsisnotcorrect. He set aside the 
order of the Records Officer. i 


3. The revision to the District Revenue 
Officer by tbe tenant Sankaralinga 
Thevar (Appellant) failed. The appel- 
lont, therefore, filed the writ petition 
which was dismissed іл limine ot the 
admission stage. н 


4. The question that arises for considera" 
tion relates to the extent of the juris- 
diction ofthe civil Courtin these proceec- 
ings. The appellant filed a suit O.S. 
No. 432 of 1971 and that suit, as already 
stated, was decreed in his favour. Tt was 
found that the plaintiff, namely, the appel- 
lant before us, is the cultivating tenant 
and there was no surrender of possession. 
The judgment of the District Munsif is 
dated 19th April, 1972. Ageisst that 
jedgment, respondents 1 to 3 herein have 
preferred an appeal and that is pending 
before the Subordinate Judge, Madurai. 
When the Records Officer took the peti- 
tion for disposal on 2nd Avgust, 1972, 
the judgment ard decree of the civil 
Court were in force and following the 
civil Qourt’s judgment, the Records 
Officer allowed the petition of Sanka- 
ralinga Thever (Appellant). It may be 
noted that on tke date wren the civil 
Court passed the decree, section 16-A was 
notinforce. Itwasenacted asan amend- 
ment which came into force on 27th 
November, 1972. When the appeal was 
taken by the Revenue Divisional Officer 
on 7th December, 1973, the amendment 
had come into force; so also when the 
revision was teken up’ by the District 
Revenue Officer. 


S. Tte question that arises is as to the 
effect ofthe civil Court'sdecree. тау 
be noted that on the date the civil Cour: 
passed its decree and judgment, section 
16-A was not in force and tke jurisdiction 
of the Civil Covrt was not barred. The 
result is that there is a valid civil Court 
decree and judgment, which сап be set 
aside only by a process known to law i.e., 
preferring am appeal to the appellate 
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civil Court 


which, respondents have 
done. 


6. It was contended by the learned 
counsel for respondents 1 to 3 that after 
section 16-A wasenacted, the Revenue 
Divisional Officer and the District 
Revenue Officer had jurisdiction under 
the Act to determine the record of rights, 
ignoring the decree of the civil Court. 
We are unable to accept the contention. 
When once а civil Court passed its judg- 
ment and decree under the same Act 
validly with jurisdiction, it can be set 
aside only by a procedure kuown to law. 
Any otker Tribunal constituted by law 
cannot act in such a manner as to set 
aside tbe Civil Court's judgment ard 
decree. In this view, the Revenve 
Divisional Officer and the District 
Revenve Officer erred in ignorirg the 
civil Court’s judgment anddecree. The 
question as to the rights of parties and 
also the question as to the jurisdiction 
of the civil Court will all have to be 
argued when the appeal is heard Љу 
the appellate Judge. The order of the 
Revenve Divisional Officer. andthe Dis- 
trict Revenue Officer, when the decree 
of the civil Court is in operation, cannot 
be sustained. | 


7. In the result, the writ appeal is 
allowed and the orders of the Revenue 
Divisional Officer and the District 
Revenue Officer are set aside. After the 
decision of the civil Court in the appeal, 
the Revenue Divisional Officer will 
proceed according to law. Respondents 
1 to 2 before us 2e., the appellants ir the 
civil appeal would be at liberty to 
raise all legal contentions that are open 
to theminlaw. No costs, 


R.S. 


——Àá3—34 


Appeal allowed 


wt 


v» 


1] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P.S. Kailasam, CJ., and V. Bala- 
subrahmanyar, J. 


Hajee Abdullah Sait . Appellant* 


9, 


Mohandas and others Respondents. 


Civil Procedure Code .(V of 1908), sectio” 
47—Tamil Nadu Buildings (Lease ап 
«Rent Control) Act (XVI of 1960); 
section 10—Non-residential building —Suit 
Jor eviction decreed—After the decree amend- 
mert withdrawing exemption in respect 
of non-residential buildings coming into force— 
Tenant’s appeal allowed, but on second appeal 
by landlord, reversed — Death of tenant pending 
proceeding—Legal representatives declared 
ta be not tenants but trespassers—Execution 
by landlord—L.Rs. of the deceased tenant not 
entitled to benefit of section 10. 


ЕД 
In respect of a non-residential building 
the landlord filed a suit foreviction against 
the tenant and obtained a decree. Sub- 
sequently, an amendment in 1964 to Act 
XVIII cf 1960 was passed withdrawing the 
exemption in the case of non-residential 
buildings. The tenant filed an appeal 
and was successful, However, on second 
appeal by the landlord, eviction wes 
ordered. Pending the appeal the 
tenant died and his L.Rs. came on record. 
The legal representatives’ application 
for leave to appeal to the Supreme Court 
was dismissed. It appeared that the 
tenant did not raise the specific plea that 
he was entitled to the benefits of the 
Amendment when the first appeal was 
pending. In the Second Appeal the 
High Court declared that tbe legal 
representatives were not tenants and 


that the legal representatives of a 
statvtory tenant had до personal 
right. The landlord applied for 


eviction in the Gity Civil Court and 
the legal representatives resisted the 
same by claiming protection under the 
Amendment. This was allowed by the 
executing Court; On appeal to the 
High Court by the landlord, 





* A, A. O. No. 1 of 1976. 
15th June, 1976, 
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Held: If according to the respondents, they 
were tenants by virtue of the Amendment 
and were entitled to the benefits of the 
Act they ought to have made a specific 
plea at the earlier stage. Having failed 
so to do, it was not open то them in the 
present appeal to plead that the judgmert 
was erroneous and that they were entitled 
to contend at the time of execution that 
they were tenants; [Para. 7. 


The rights of the parties Рай been finally 
determined and the respondents had beer 
declared to De not statutory tenants 
but only trespassers. They were there: 
fore not entitled to the benefits of sectios, 
10 of Act XVIII of 1960 as they dic 
not satisfy the requirement that the 
should be tenants, [Para. 8. 


Cases referred to :— 


Muhammadunns v.  Meleparakkal | Unriri 
(1949) 1 M.L.J. 452: 63 L.W. 1059 
Y.L.R. (1950) Mad. 152: А.1.К. 194 
‘Mad. 765; B.V. Patankar v. C.G: Sastry 
(1961) 1 S.C.J. 221: (1961) 1 S;C.R 
591: АЛ.К. 1961 S.C. 272. 


Appeal agairst the order of the Cit 
Civil Covrt (10th Assistant Judge’ 
Madras, dated 3rd Mey, 1975 and mad 
s те 41 of 1975 m O.S.No.2N2 
of 1961. 


T. Vadivel, P. Seshadri,- М.Р. Sivasubra 
татат and P. Jayaraman, fot Appellani 


М: В..Матауапаѕшаті and T.S. A runachalan 
for Respor.dents. 


1e Judgment of the Court was delivere 
y 

Kailasam, C7.:—This appeal is file 
against the order of the City Civil Com 
in C. M.P.No.41 of 1975 (in O,S.No.302 
of 1961), an application under section 4 
of the Code of Civil Procedure filed b 
the legal representatives ofthe decease 
judgment-debtor praying for en orde 
that the. decree in S.A.Nc.83 of 1965 we 
not executable under section 10 of th 
Tamil Nadu Buildings (Lease and Rer 
Control) Act (Tamil Майс Act XVIII ‹ 
1960). "The Gourt accepted the corter 
tion and allowed the petition holdin 
that the decree in the second appe: 
(S.A.No.83 of 1965) in favour of th 
appellant herein was not executabl 
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the decree-holder has now preferred 
ais civil miscellaneous appeal. 


The only question. that arises for 
msideration in the appeal is whether 
зе respondents are tenants entitled to the 
enefits of section 10 of Tamil Nadu 
ct XVIIL of 1960. Itis necessary to 
stovtthe relevant facts in this dispute 
stween landlord and tenant which 
»mmeneed in 1961 and has lasted for 
ver fifteen years. On 20th February, 
354 a lease deed was executed between 
е appellant's father (landlord) and 
.-D. Moorjani (tenant). Ор 4th April, 
961 the landlord terminated the tenancy 
nd on 4th October, 1961 the landlord 
led O.S.No: 3023 of 1961 on the file 
f the III Assistant Judge, City Civil 
tourt, Madras for evicting the tenart, 
foorjani. On 30th November, 1961 
1e suit was decreed ex parte for possession. 
3 pursuance of tbe ex parte decree the 
indlord. took possession in execution 
f the decree in E.P.No.210 of 1962. 
‘he next day, 2.2., 13th February, 1962, 
те tenant filed a petition, J.A. No.380 of 
962, for setting zside the ex parte decree. 
In 5th May, 1962 Y.A.No.180 of 1962 
ras dismissed. On 29th October, 1962 
зе Principal Judge, City Civil Court, 
llowed the appeal filed by the tenent 
1 C; M.A.No.39 of 1962, set aside the 
e parte decree end restored the suit. 
fter the svit was restored and after fresh 
‘ial, the svit was decreed on 8th February, 
964. On the same day an execution 
etition filed by the tenant for restitution 
ras dismissed. After the suit was decreed, 
п 10th June, 1964 ап amendment was 
1ade to the Tamil Nadu Buildings (Lease 
nd Rent Control) Act, 1960, withdrawirg 
1e exemption in the case of non-residen- 
а buildings and providing that all 
ending proceedings relating to such 
uildings for which exemption was with- 
rawn shall abate. On 8th December, 
964 the Additional Judge, City Civil 
iourt, allowed the appeal filed by the 
anant in Á.S.No.130 of 1964 and dis- 
rissed. the suit. He also ordered restitu- 
on of possession to the tenant. The 
nant took redelivery of possession on 
?rd February, 1965. The landlord 
referred an appeal (S.A.No. 83 of 1965) 
› this Court against the judgment in 
S.No. 130 of 1964. While it was 
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pending, on 2nd Janvary, 1967, Moorjani 
died and his legal representatives were 
brought on record. On 10th December, 
1974 this Covrt allowed S.A. No. 83 of 
1965 reversing the judgment in A.S. 
No. 120 of 1964 end restored the decree 
for possession in O.S. No. 3023 of 1961. 
C.M.S.A.No. 4'of 1965 filed by the 
landlord against the order directing resti- 
tution to the tenant was also allowed by 


this Court., The petitions filed by the - 


respondents for leave to appeal to the 
Supreme Court were dismissed сп 23rd 


December, i974. The special leave peti-. 


tion to the Supreme Court elso met with 
the same fateon 15th January, 1975. The 
dispute now before us arises after this 
stage. 


3. In pursuance of the decree obtained 
in the second appeal, the. landlord con- 
templated taking execution proceedings. 
In order to forestall it, the respondents 
filed C.M.P. No. 7673 of 1974 praying 
that, if the landlord filed any execution 
petitien, they must be given notice and 
that execution must be stayed: ‘The 
landlord filed a petition for execution on 
23rd December, 1974; On the next day 
natice of the execvtion petition was given 
to the legal representatives of the tenant; 
and they filed C,M.P. No. 41 of -1975 
under section 47 of the Code, of Civil 
Procedvre for a declaration “that the 
decree was inexecutable. The present 
order under appeal was passed by the 
executing Covrt on 3rd May, 1975 hold- 
ing that the decree was inexecutable on 
the ground that the respondents would be 
tenants within the meaning of the defini- 
tion of the term in the Amending Act 
XXIII of 1973. 


4. Various contentions were put forward 
by Mr. Parasaran, learned counsel for the 
appellart-landlord, questioning the cor- 
rectness of the judgment of the lower 
Court: He submitted that, if the respon- 
dents had any valid objection to the exe- 
cution of the decree for possession, they 
ought to have raised it in the second 
appeal and that they should not be 
allowed to raise it in the execution stage. 
The basis of his argument is that the exe- 
cuting Court cannot go into the ques- 
tion as to whether a decree for possession 
is executable or not, In reply to this con- 


ut 


I) 


tention, Mr.Govind Swaminathan, learned 
counsel for the respondents, referred us 
to the decision of this Court іп Muham- 
modunny у. Melepurakkal Unniri* and that 
of the Supreme Court їп B.V. Patankar v. 
C.G. Sastry?. These two decisions are 
clear authority for the position that the 
jurisdiction of tbe civil Covrt in main- 
teinirg a suit for possession against а 
tenant is not taken away becavse of the 
Rent Control Act andthat_ the civil Court 
has ample jurisdiction but the remedy 
ofthe tenent is at the stage of execvtion 
when be can irsist that vnder section 10 
of the Rent Control Act or similar provi- 
sions execution can only be in accordance 
with the provisions of the particular Act. 
In this view we ate unable to accept the 
contention of the learned covnsel for the 
appellant that the question whether the 
decree could be executed or not should be 
raised at the stege of the trial of the civil 
proceedings. 


5. The тоге: substantial point raised 
by the learned coursel for the appedlant 
is that the respondents are not tenants 
in order to enable them to claim the bene- 
fits of section 10 of the Act. Section 10 
(1) provides that a tenant shall not be 
evicted whether in execution of a decree 
or otherwise except in accordance with 
the provisions of that section or sections 
14to 16. It is not disputed that, even 
though the decree has been obtained in 
the civil Court, it cannot be executed 
except in accordance with the provisions 
of the Rent Control Act. But before 
claiming the benefits of the Act the per- 
son seeking relief should establish that he 
is a tenant. 


6. In S.A. No. 83 of 1965, which arose 
out of O.S. No. 3023 of 1961, filed by the 
landlord in the City Civil Court for pos- 
session, a Bench of this Court held that the 
legal representatives of Moorjani, who 
died on 2nd January, 1967 were not 
tenants but were im the position of tres- 
passers. The Bench further held thatthe 
legal representatives of a statutory tenant 
had no personal right, that they could 





1. (1949) 1 M.L.J. 452: 63 L.W. 1059 : I.L.R, 
1950 Mad. 152 : A.LR. 1949 Mad. 765. 

2.'(1961) 1 8.0.7. 221 : (1961) 1 S.C.R. 
59] : A.I.R. 1961 S.C. 272. 
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not put forward any claim other than that 
the deceased himself could have, that 
the statutory protection aveilable to 
Moorjani was personal to him, that it 
came to an end on Fis death and: that bis 
legal representatives covld only be treated 
as trespassers, The Bench construed the 
expression ‘tenant ’ as it stood before the 
Amendment Act XXIII of 1973. 


7. There is a clear finding that the legal 
representatives of Moorjani who died in 


1967 do not have the status of a tenant, 


but are only trespassers, If this finding 
is final, the legal represertatives cannot 
resist the application for execution filed 
by the landlord for possession. But the 
plea made by Mr. Govind Swaminathan, 
learned counsel for the respondents, is 
that on the date when the judgment was 
rendered in the second appeal, the Amend- 
ment Act XXIII of 1973 had come into 
force and that by virtue of that’ amend- 
ment the legalrepresentatives would be 
in the position of tenarits and would there- 
fore be entitled to raise the plea that tbey 
were tenants entitled to the protection of 
section 10 of the Act. According to the 
lerned counsel for tbe respondents all 
that is necessary for the respondentsis to 
prove that, on the date of the execution 
petition the respondents were tenants 
and that that requirement was satisfied 
because of the Amendment Act XXIII 
of 1972. We find two impediments in 
the way of the learned counsel raising this 
plea. First of all, on the date ofthe judg- 
mentthe Amendment Act XXIII of 1973 
had come into force. If, according to the 
respondents, they were tenants by virtue 
of the amendment and were entitled to 
the benefits of the Act, they ovght to 
have-made a specific plea. Having failed 
so to do, it is not open to them now to 
plead that the judgment is erroneous and 
that they are entitled to contend at the 
time ofexecution they are tenants: It ws 
also submitted that there is a subsequent 
decision of the Supreme Court which has 
held that under similar circumstances 
legal representatives will be tenents. But, 
asthe judgment has become final between 
the parties, any subsequent decision would 
not enable the respondents то contend in 
execution proceedings that they are 
tenants, In this view, we do notdeal 
with the judgment of the Supreme Court 
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in Civil Appeal No. 884 of 1968 rendered 
on 7th May, 1976. 


8. The position therefore isthat the rights 
of the parties have been finally determined 
and the respondents have been declared 
to be, not statutory terants, but only 
trespassers. They ате therefore no: 
entitled to the benefits of section 10 of the 
Act as they do not satisfy the requiremerc 
that they should be tenants. It is not 
open to them to contend tbat the deci- 
sion in the second appeal is erroneous. 
when their petition for leave to eppeai 
against that judgmert has been dismissed 
by the Supreme Court. Jt is not their 
case that there has been any supervening 
Jegislation which has affected the statvs 
of the parties er abling the respondents to 
claim benefits under the Act as tenants. 
We therefore hold that the respondents 
are not entitled to resist the execution 
levied by the landlord. In this view, we 
allow the appeal and set aside the order 
of the lower Court. There will be nc 
order as to costs, 


9. After the judgment was delivered, 
Mr.Govind Swaminathan, learned counsel 
for the respondents, prayed for -stay of 
execution cf the decree for a period of two 
months to enable him to prefer an appe«! 
to the Supreme Court. While we were 
examining the question of the powers of 
this Court to grant such stay of execution, 
on behalf of the respondents it was srb- 
mitted that they would accept the judg- 
ment as final and would not prefer any 
appeal, provided the landlord gave them 
time till 31st December, 1976 on which 
date they undertake to vacate the pre- 
mises and band over possession to the 
landlord. Mr. Parasaran, learned counsel 
for the appellant-landlord, after consulting 
his client, agreed to this course. In view 
of this specific understanding between the 
patties, time is given to the respondent 
till 31st December, 1976 to vacate the 
premises and deliver possession to the 


landlord. 
S.J. 


———À 


Appeal allowed 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—AH. 
S. Natarajan, ӯ. 


A.V. Rajadurai Nadar, trading as 
Sokkar Match Works (Registered 
Proprietor) Appellani* 


Veeraswami, | CJ. and 


v. 


P. Ayya Nadar, trading as the South 
Indian Lucifer Match Works, 
Railway Feeder Road, Sivakasi and 
another Respondents, 


Trade and Merchandise Marks Act (X LIII 
of 1958), section 2 (d) —Deceptively similar— 
Meaning of. i 


The expression deceptively similar in sec" 
tion 2- (d) of the Trade and Merchandise 
Marks Act, 1958 means that the similarity 
or resemblance must be such as wovld 
be likely to deceive or cause confusion. 
Any conclusion reasonable and proper 
can be arrived at by a meticulous exa- 
mination of each detail and then making 
a comparison. At the same time, what 
readily strikes the eye must also be con- 
clusive; But when one looks at it, espe- 
cially from the  standpoiet of a person 
who is most likely to use a particular 
brand of matches, if it appears that the 
difference is prominent and it cannot 
lead to any similarity or a deceptive 
similarity or confusion, then there could 
be no objection to the, two different trade 
marks. ; [Рата. 4.] 


Appeal uvder clause 15 of the Letters 
Patent agairst the judgment and decree 
ofthe Hon'ble Mr, Justice Mabarajan, 
dated 1st December, 1972 and made in 
C.M.A. No. 1 of 1970 preferred against 
the order of the Assistant Registrar of 
Trade Marks, Madras, dated 24th July, 
1969 and made inthe matter of Trade 
Mark No. 215062e(Rectification No. 
MAS 107). 


К. Srinivasan, К.С. Rajappa and R, Janaki- 
raman, for Appellant. І 


V. Veeraraghavan, for Respondents. 





*L.P,A. No, 9 of 1973, 10th September, 1975. 
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The Judgment of the Court was delivered 
by - : 
Veeraswami, C}.—This is an appeal from 
an order of Maharajan, J., who allowed 
the first respondent’s appeal from an 
order of the Registrar of Trade Marks. 
Both he and the appellant have been 
engaged in the manufacture of matches, 
the former from 1945 at Sivakasi and the 
latter from 1959 at Sattur. The trade- 
mark of the first respondent, camel brand 
was registered on 4th April,1945 and his 
annual sales for 1946-47 were stated to be 
in the order of more than five lakhs, which 
rose to somewhere about thirty lakhs in 
1966-67, while the appellant’s turnover 
was very much less, in the order of abort 
six lakhs. When the appellant asked for 
registration of his trade-mark, which con- 
sists of a ram as the permanent feature, 
it was objected to by the first respondent, 
but unsuccessfully. So the first respondent 
applied for rectification ofthe register 
in respectofthe appellant’s trade-mark 
which was not allowed. But Maharajar, 
J., on appeal by the first respondent, 
thought that the appellant's trade-mark 
was deceptively similar to that of the 
firstrespondent. On that view, he allow- 
‚еа the appeal, thatis to say, he directed 
that the background and the foreground 
in the central panel of the trade label in 
which the ram was portrayed should be 
removed, that the general colour pattetn 
of the label be changed so that it might 
be different from that of the appellant’s 
cemel brand trade label and that the 
appellant shovld be at liberty to retain 
all the words in his trade label as well as 
the figure of the ram. І 


2; Опа comparison of the two labels, it 
seems impossible to agree with Maharajan. 
J., that they are deceptively similar. The 
first respondent’s trade-mark has at the 
top ared band in which the words ‘Camel 
Brand ° are printed in white. The pat- 
tern is the same in the trade-mark of the 
appellant except'for the word ‘Ram’. 
Below this red band, we have the yellow 
background in both the trade-marks. 


The ground below the yellow background . 


is more, undulated and uneven in the 
mark of the first respondent. The vege- 
tation on the ground is varying and distri- 
buted between the two marks, Instead 
.Of a tree in the first respondents trade- 


mark, there is in the appellant’s marl 
something like a single growth of wha» 
looks like a cactus, which does not appear 
in the trade-mark of the first respondent 
In the first respondent’s trade mark, we 
find on the left side of the ground palmyr: 
trees, which are totally absent in the trade 
mark of the appellant. The price of th 
match is mentioned in small printe 
letters in both the trade-marks on th: 
ground on the left side, except that th» 
print in the appellant'strade-mark is more 
prominent and the price is different an« 
it is lower than the other one. Belov 
this ground, which is marked in red, we 
have again a small stretch of yellow banc 
nerrower in width in the first respon 
dent’s trade-mark and a little broader i 
that of the appellant. We have at th 
bottom a black strap in which the word 
* Safety Matches’ are printed in both th: 
trade-marks. In the yellow band in th: 
first respondent's trade-mark is fount 
printed “The South Indian Match Work 
Sivakasi”. That is in smell printe 
letters. Over the similar yellow ban: 
in the appellant’s trade-mark, we hav 
printed ** Sokkar Match Works, Sattur " 
The letters are much bolder and mor 
prominent. Except for the general back 
ground, which is more or less similar, th 
animals which are shown on the groun: 
in the yellow background ore different 
Camel is used by the first respondent ати 
a ram is used by the appellant. Maha 
rajan, J., seems to think that the groum 
shown in the first respondent's trad 
mark is a desert and when the sam 
scheme is adopted in the trade-mark o 


. the appellant, ram is out of place in : 


desert. He also thought that the face о 
the ram was more like that of a сате] 
We are unable to agree with this observa 
tion. Anycasvalobservation would with 
ovt doubt bring to the mind of the perso: 
who looks, the difference between the tw 
animals. There is no similarity betweee: 
the two animals in any detail whatever 
The ram does look like а ram as we se 
and the camel has its likeness. Not onl 
is there no similarity between the tw 
animals, but there is also very littl 
chance of any deception and so confusio: 
between the two figures. 


3. We may also observe that the labe) 
on matches generally resemble each othe 
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and each trade-mark is recognised by a 
prominent feature appearing in the middle 
2ither ‘inthe form of an animal, or in the 
‘orm of a bird or something else, 


i. The expression *deceptively similar? 
is defined in section 2 (d) of the Trade 


ind Merchandise Marks Act,1958, means · 


hat in order to be that, the similarity or 
‘esemblance must be such as it would be 
ikely to deceive or cause confusion. Any 
:onclusion reasonable and proper can be 
rived at by a. meticulous examination 
f each detail and then making a com- 
vavtison. At the same time, what readily 
itrikes the eye must also be conclusive. 
3ut, when one looks at it; especially from 
the standpoint of a person who is.most 
ikely to use a particular brand of matches, 
f it appears that the difference is promi- 
ent апа і cannot lead to any similarity 
т a deceptive similarity or confusion, then 


here could be no objection to ‘the two. 


lifferent tradezmarks; As we- said, in 
our ‘opinion, even a casual observer can 
ее the difference between the camel and 
he.ram and there covld be no mistake 
etween the one and the other made by 
myone even if they ate kept side by side, 
т kept apart. On that view, we allow 
he appéal with costs throughout. 


3]. ——— Appeal allowed: 


N THE HIGH COURT OF. JUDI- 
ЈАТОКЕ AT MADRAS. m 


?RESENT :— V. Sethuramon, J.. 


i, Sankaranarayanaswami Pillai 
` : ` .. Appellant 


. | Respondent. 


Transfer of Property Act (IV of 1882), section 
2— Mortgage—Suit for redemption —Plain- 
if purchasing property pending execution pro- 
sedings—Suit not affected by lis pendens. 


"echianumal. 


à the usufructvary mortgagee of the 


uit property deposited the mortgage _ 


ed: with M borrowing money and creat- 
ng а sub-mortgage in her favour. Subse- 
[uently M filed a suit in 1962 against Р 
———MMÁÓ— à Ó—À i — 
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for enforcing the charge, got an ex parte 
decree and brought to sale the sub-mort- 
gage right о? P. M’s husband, pur- 
chased the same in March, 1965. Mean- 
while in 1958, P had purchased the pro- 
perty from its original owner and became 
‘full owner thereof and she sold the pro- 
perty to the pleintifi in 1964. The 
plaintiff filed a suit for redemption of the 
sub-mortgage which M’s husband had 
purchased. A's husband pleaded that 
the suit was affected by lis pendens since 
execution petition relating to sale of tke 
sub-mortgage right. was pending at the 
time of the purchase by the plaintiff. The 
trial Court dismissed the suit, but on 
appeal the suit was decreed. З 


On furtker appeal, 


Held, the sale in favour of the plaintiff was 
not affected by the rule of lis pendens 
enacted in section 52 of the Transfer of 
Property Act, and the plaintiff wasentitled 
to redeem the mortgage in favour of the 
defendant. : [Para. 7.1 


Cases referred to (— 0s 


Ajudhie Prasad v. Man-Singh,-(1903)-LL.L:R- 
25 All. 46; Mithu Vijiva Raghunatha 
Ramachandravacha Makali Thurai v. Venkata- 
challam Chetti, (1897) I.L.R. 20 Mad. 35: 
6 M.L]. 235. ` 1 i 


Appeal against the decree of the Court of 
the District Judge, Madurai in Appeal 
Suit No. '372 of 1970 preferred against 
the decree of the Court of the District 
Munsif of Madurai Town in Original 
Suit No. 700 of 1969, | i 


M. Sundaram and V. Narayanaswami, for 
Appellant, 


C.L. Vijayaraghcoan and J.B, К, Bhanan- 
nathan, for Respondent. 


The Court delivered the following 
Jupement.—The defendant is the appels 


lant. The plaintiff filed a suit for redemp- - 


tion of a mortgage irf the following cir- 


cumstances. The mortgaged . property . 


belonged to one Ammaponnu and her 
minor children. Ammaponnu acting for 
herselfand for her minor children usufruc- 


tually mortgaged the property in favour , 


ofone Ponnammal. Ponnammalborrow- 
edinherturnasum of Rs. 1,000 from 
one Meenakshi Ammal оп 3rd January, 


'- 


1) 


1955. On 5th March, 1953- Ponnammal, 
the usüfructuary mortgagee deposited the 


mortgage deed with Meenakshi - Ammal,- 


her creditor and thereby created'a svb- 


mortgege. Meenakshi Ammal filed O.S.- 


No. 366 011962 for recovery ofthe emount 
due from Ponnammal and for enforcing 
the charge. She got an ex farte decree 
and in execution in E,P.No. 904 of 1964, 


she brought to sale the sub-mortgage ` 


right of Ponnammal. Her husband pur- 
chased the sub-mortgage right on 15th 
March, 1965. The husband is'the pre- 


|. gent defendant who is the appellant here.“ 


Tbe sale in favour of the defendant was 
confirmed on 17th April, 1965 and the 
defendant took delivery of the property 
on the 7th February, 1966. f 


2. On 22nd May, 1958 Ponnammal, the 
original mortgagee who sub-mortgaged 
her mortgage rights in favour of Meenak- 
shi Ammal, purchased the property from 
Ammaponnu and others. Thereby the 
mortgage in favour of the Ponnammal was 
extinguished and Ponnammal becanie the 
fullowner of the property. In 1964, the 
plaintiff purchased the suit property from 
the said Ponnammal. The plaintiff filed 
the present suit claiming a right to re- 
deem that mortgage in favour of the de- 
fendant. d 


3. The defendant in the suit stated that 
the sale in favour of the plaintiff was affec- 
ted by lis pendens as E;P. No. 904 of 1964 
was pending, when the plaintiff purchased 
the property: from Ponnammal; so that; 
he had no right to redeem the mortgage. 
The triel Covrt held that the sale in favour 
of the plaintiff was affected by lis pendens. 
and therefore dismissed the suit for re- 
demption, The plaintiff appealed and 
the learned District Judge held that the 
sale under Exhibit A-2 in favour of the 
plaintiff was not kit by the rule of lis 
pendens? and that the conclusion of the 
trial Court to tbe contrary waserroneous. 
The learned District Judge therefore held 
that the plaintiff was entitled to redeem 
the mortgage. The defendant has brought 
this appeal questioning this judgment 
of the learned District Judge. 


Ir the present appeal, the submis- 
sion on bebalf of the defendant-appellant 
was that when the mortgagee purchased 
the equity of redemption, the sub-mort- 


T „3 i Po YH Е geo : i 
SANKARANARAYANASWAMI PILLAI Ý. PEGHIAMMAL (Sethuraman, J.) 


ty 


gage became a regular mortgage ond 
what was brought to sale i» E.P. No. 904 
of 1964 in enforcement of the sub-mort- 
gege was only tbe equity of redemption. 
'The further submission was that the sale 
in favour of the plaintiff was affected by 
the rule of [is pendens, It was also sub- 
mitted that the right of the sub-mortgagee 
covld not be severed from the property. 
that the sub-mortgagee in the present case 
had rights on the property even prior to 
tre pleintiff coming on the scene ard that 
she was in the position of a prior mort- 
gagee. The suit fled by the defendant: 
wife was such as to affect the plaintiff’: 
purchase. On bebalf of the respondent, 
the submission was that there was a 
mortgage in her favour on 4th December, 
1959 that she wasinterested'in the suit 
property even when the defendant's wife 
filed the suit on her sub-mortgage anc 
that the defendant's; wife ought to have 
impleaded the plaintiff in the said suit. 
It was also submitted that the.sub-mort- 
gage wasextinguished as soon es Ponnem- 
mal purchased Һе property on 22nd 
May; 1958 and that the defendavt had 
purchased in the Court auction only the 
othi right. - When the suit filed by the 
defendant's wie was concerned only with 
the othi right and when tbe transfer in 
favour of the plaintiff was the equity o1 
redemption, there wes-no question of the 
rule of /is pendens operating. It Was also sub- 
mitted tbat the defendant was estopped 
from contending that he had purchased 
the right of redemption as well as the right 
of foreclosure under the execution pro- 


- ceedings mentioned already. 


5. The short question that I have to 
consider is whether the sale in favour ої 
the plaintiff is affected by the rule of lis 
pendens. Section 52 of the Transfer oj 
Property Act provides that durivg tke 
pendency іг any Court of any-suit or pro- 
ceeding which is not collusive and in 
which any right to immovable property is 
directly and specifically in question, the 
property cannot be transferred or other- 
wise dealt with by any party to the suit 
or proceeding so as to affect the rights оі 
any other party thereto under any decree 
or order which may be made therein, 
except under the avthority of tte Court 
and on such terms as it may impose, There 
is no dispute in the present case that the 
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iuthority of the Court has not been 
;btaired. O.S. No. 366 of 1962 which is 
| suit which is said to affect the present 
urchase was for the recovery of the 
mount due to the wife of the defendant 
nd for enforcivg the charge that - was 


ivailable to the defendant's wife under 


he sub-mortgage cteated in her favour on 
th March,1955. In execution proceedings 
bat followed, the sale proclamation was 
mly in respect of the sub-motgage 
ights.. It is not clear as to how the sale 


roclamation was approved without even. 


he production of the encumbrance certi- 
icate which, if obtained, would have 
hown the purchase by the plaintiff. The 
vhole proceedings ір OS. - No. 366 of 
962 aod the execution proceedings 
allowing thereto were restricted to the 
ub-mortgage rights; The pleintiff had 
nly purchased the equity o? redemption 
rom the said Ponnammal and she has 
hus stood in the shoes of Ponnammal, 
vhen she applied for redemption in.the 
wesent suite ~ i мы бк.» 


i The learned counsel for the appel- 
ant Grew my attention to two decisions. 
Che first is reported in Ajudhia Prasad v. 
Man Singh!. In that case, it was held 
hat : P = 


* Where а mortgagee mortgages his 
mortgagee rights and afterwards acqui- 


res front his mortgagor the equity 


of redemption in the mortgaged pro- 
perty, such „acquisition will еруге for 
the benefit of the sub-mortgagee, or 
mortgagee of the mortgagee interest, 
and he will be entitled to sue for sale of 
the property in the same wey as if the 
proprietary interest had been mort- 
gaged to him from the first, " 


a the present case, I am not concerned 
"nth the application of the principle that 
де mortgage rights wovld be enlarged, if 
ie original mortgagee purchased the 
quity of redemption. I am concerned 
7ith what happened in the suit and in the 
xecution proceedings following thereto, 
am not satisfied that the proposition that 
there the mortgagee purchased the 
yuity of redemption, the sub-mortgagee 
ets the benefit thereof has any scope for 
pplicetion in the present proceedings, 





1; (1903) L.L.R. 25 All. 46. 
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7. 'The learned counsel also drew my 
attention to,the decision in Muthu Vijioya 
Raghunatha —. Ramachandranacha Makali 
Thurai v. Venkatachallam Qhetti*, A Bench 
of this Court held that., ©  ... 


“А sub-mortgagee isentiled to a decree 
for the sale of the original mortgagor’s 
interest in cases and in circumstances 
which wouldhave entitled the original 
mortgagee on the date of the sub-mort- 
gage to cleim such relief”. - . — ^ 


If in O.S.No, 366 of 1962 the defendant's 
wife had applied for a decree for the sal® 


of the ‘mortgagor’s interest, then thi? ` 


decision would have applicability. That 
was not the suit which was filed. I donot 
therefore see any justification for applying 
tke principles laid down in this decision 
to the facts of the present case. I there- 
fore. hold that the sale in favour of the 
Plaintiff is not affected by the rule of sis 
fendens enacted in section 52 of the Trans- 


fer of Property Act. The learned Districtl- 


Judge was, therefore, right in the con- 
clusion arrived at by. him. 
8. The second appeal is, therefore, dis- 
missed. There will be no order asto costs, 
9, No. leave., £ 
S.J. ———— Appeal dimsissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. .. `. А 
PnzsEeNT:—G. Ramanujam and У. Rama- 
swami, FF. ; : i 
P. N. Dorairaj and others . © 

| Appellants% 
д. 


N. G. Rajan -. Respondent. 


(A) Contract Act (LX of 1872), sections 23 and’ 


65—Partnership business for running touring 
cinema—License in the name of one person 


only—Partnership business illegal—One part~. 


ner retiring from business—Other partners 
executing promissory note in his favour for the 
amount due to him—Suit.on promissory note— 
Retiring partner entitled to the amount. 

(B) Madras Cinemas (Regulation) Act (LX 
of 1955). С p Stat? ten 
Under section 23 of the Indian Contract 
Act, an agreement is lawful unless it is 





1. (1897) I.L.R.20 Mád. 35: 6 М.Т]. 285. 
* A.No.696 of 1968, ` 12th July, 1976: 
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forbidden by law or the Court regards it 
as opposed to public policy: When an 
unlawful-agreement is brought before the 
Court it would be necessary to find out 
the exact scope of the stetutory prohibi- 
tion. It is a matter of construction of 
а particuler statute in each case. Except 
in cases where the law forbids it with a 
view to the protection of the public, 
normally the Court may enforce the 
the contract. [Para. 9.] 


It was not clear in the instant case 2s to 
when the partnership was entered ipto. 
The parties, however, seem to have been 
ignorant of the legal position from the 
commencement of the partnership. The 
perties entered into the business under 
the licence issued in the name of one 
partner completely unaware of the legal 
position that the partnership itself might 
be considered to be hit bysection 23 of the 
Contract Act. ` It was only subsequently 
that they must have learrit about the 
illegality. Both: in tbe promissory note 
and in the written statement it was stated 
that the promissory note was executed in 
respect of the share capital of tbe plaintff. 
It was also admitted in the written state- 
ment that even after the plaintif came 
out of the partnership the business was 
carried оп Бу the defendants: Since the 
promissory note amount represented the 
amount paid by the plaintiff to the defen- 
dants, the defendants were bound: to 
return the money under section 65 of the 
Contract Act, [Para. 10.] 


Cases referred to: — 


Marudamuthu Pillai v. Rangasami Moopan, 
(1901) 1.L. R. 24 Mad. 401; Velu Padayachi 
v. Sivasooriam Pillai, (1950) 1 M.L.J. 315: 
63 L.W. 234: LL.R. (1950) Mad. 987: 
A.LR. 1950 Mad. 444; Viswanathan v. 
Shanmugham, (1969) 1S.C.]. 706 : (1969) 
1 An.W.R. (S.C.) 86: (1969) 1 M.L.f.- 
(S.C.) 86: A.LR, 1969 S.C. 493; 
Ramanathan Chettiar v. Commissioner of 
Income-tax, (1970) 1 M.L.J. 432; 
Kothandapani Naidu v. — Venkatachala 
Goundar, (1972) Г M.L.J. 311: 84 
L.W. 6852 A.LR. 1972 Mad. 178; 
Brown у. Duncan, 10 В. & С. 93; Bhikanbai 
v. Hiralal, (1900) LL.R. 24 Bom. 622; 


Abdulla v. Mammod, (1903) 1.L.R. 26 Mad. - 


146; Жагатай: v. Babamira, (1916) 1.L.R: 
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40 Bom. 64; Ramapya Prosed у. Murli 
Prasad, (1974) 2 S.C.C. 266: (1974) 
3 S.C.R. 915: A.LR. 1974 S.C. 1320; 
Kuju Colleries v. fharkhand Mines, (1974) 
2 S.C.C. 533: (1975) 1 S.C.R. 703: 
А.Т.К. 1974 S.C. 1892; Kannispa Nadar v. 
Karuppiah Nadar. (1962) 2 M.L.J. 109: 
l.L:R. (1962) Mad. 441: 75 L.W. 119: 
A.LR. 1962 Mad. 240; Viswanathan v. 
Manakchand Gupta, (1954) 2 M.L. J. 782. 


Appeal against the decree of the Court of 
the Subordinate Judge, Ki mbakonam, 
dated 6th September, 1968 and passed 
in Original Suit No. 46 of 1967. 


N. Vanchinathan, for Appellazts. 


T.R.Srinivason and К. Romamurti, for 
Respondent. 


The Judgment of the Court was deliver- 
еа Бу ` | 


Ramaswami, j.—Defendants are the 
appellants. The svit was led by the 
respondent-plaintiff for recovery of a 
sum of Rs. 11,048.25 on the foot of a 
promissory note dated 21st October, 1966 
executed -by the defendants. The facts 
leading to the execution of the promis- 
sory note are as follows: The plaintiff 
and defendants I to 3entered into a part- 
nership. Butthe terms of the partner- 
ship were not reduced to writing. The 
parties also had not let in any oral evi- 
dence to show asto what was the obiect 


`от business of the partnership. But it is 


seen from the nctices exchanged between 
the parties and the licences issued under 
the Cinematograph Act tbey were run- 
ning a touring cinema uncer the name 
and style “Shanthi Talkies”. The licence 
issued under the Madras Cinemas (Regv- 
lation) Act, 1955 was in the name of the 
2nd defendant and is dated 11th February, 
1965 and tke licence covered a period from 
13th February, 1965to 18th February, 
1966. Though Һе licence isin the name- 
of the 2nd defendant the cirema business 
was run by the partnership consisting 
of the plaintiff and defendants. lt 
appears that the perties carried on the 
business till the expiry of the period of the 
licence and they had to shiftthe camp to 
a different site and obtain a fresh licence. 
The licence for the new site was obtained 
on 15th September, 1966 and the licence | 
itself came into force on 19th September, 
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1966. It appears the plaintiff did no- 
want to continue as à partner in the new 
camp and insisted that he should be’ allew- 
ed: to get out ofthe partnership with his 
Share of the partnership’ capital. The 
defendants agreed ultimately for the 
plaintiff -getting out of the partnership- 
and towards the share capital and other 
amounts due’ to the plaintiff the defen- 
darts executed a promissory поте for a- 
sum of Rs,.10,590. This suit has beer 
filed for this sum with interest due théreon. 
on default of the defendants pay the 
principal arid. interest when demanded. , 


2. The defence was that the plaintiff 
procured the cinema licence in the came 
of the 2nd defendant as proprietor of the 
busiress but ceused the business, to be 
run in partnership consisting of the plain- 
tiff and defendants 1 to 3. Such a partner- 
ship is illegal, opposed to public policy 
and would defeat and circumvent tke 
provisions and the rules and regulations 
relating to touring cinema business.. The 
promissory note was executed in respect 
of-the amount alleged to be due to the 
plaintiff from the said illegal partnership 
towards his share of the business without 
any dissolution of the partnership- or 
without looking into the accounts and 
that therefore it wes void and unenfor- 
ceable under section 23 of the Indian 
Contract Act. It was fvrther contended 
by the defendant, that they were not agree- 
able to the plaintiff getting out of the 
partnership before the end of the period 
of the subsequent licence, but they were 
forced and coerced to execute the promis- 
зоту note on threat of legal proceedings 
withowt even looking into the accounts 
of the partnership. Since there was no 
dissolution of the partnership as such and 
the business was not wound up the plain- 
tiff was not entitled to recover any amount 
recited in the promissory note. 


3. The parties did not adduce any oral 
:vidence and the only documents that 
were filed wete—the promissory note, the 
icence issued under the Cinematograph 
Act and the notices exchanged between 
the parties : 


f. The trial Court held. that the evi. 
lence does not establish the existence of a 
dartnership prior to the execution of the 
iuit promissory note and that in any case 
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it was not shown that they entered into 
the partnership with the full awareness of 
the illegality of the partnership. The 
trial Court also held ‘that the plaintiff 
wasnot to be blamed on any ground and: 
that therefore Һе covld пог be denied 
the relief by the Court on any ground of _ 
illegality of the partnership. It-also held: 
that the -promissory note was not illegel 
or void, Inthe result, the suit: wes 
decreed as prayed for. Hence the present 
appeal by the defendants. 


5. Before setting ovt the argumerts of 
the learned covnsel for the appellant.in 
this appeal, it is necessary to set out some’ 
of the relevant provisions of the Madras: 
Cinemas ( Regvlation) Act, 1955. Section 3 
Says : - З 


“Save as othérwise provided in this Act, 
no person shall give an exhibition by 
means of cinematograph elsewhere, 
.than-in а place licensed under this, 
Act, or otherwise than in compliance, 
with any conditiors and restrictions: 
imposed by such licerce”’. d 


Sub-section (6) of section’ 5 provides: ` 


“Every licence under this Act shall be 
personal to the person to whom it is 
granted and no transfer or assignnient 
thereof whether absolute or by way of 
Security or otherwise shall be valid 
unless approved in writing by the licens-: 
ing euthority." 


Section 9 (2) confers on the licensing 
authority a jurisdiction to revoke or sus- 
pend the licence if he is satisfied that the 
licencee without reasonable cause failed 
to comply with any of the provisions of, 
the Act or the Rules made therevnder or: 
any of the conditions or restrictions upon 
or subject to which the licence has been 
granted. 5 f 


6. The learned counsel for the appel- 
lants contended that though the licence 
js in the name of the 2nd defendant and- 
as such personal to him and the transfer 
and assignment of the licence without the 
approval of the licensing authority: is 
illegal, the 2nd. defendant permitted the 
partnership to use the licences; the part- 
nership itself, though it did not have a 
licence of its own, carried on the busiuess- 
oftouring cinema with the licence- granted 
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in favour of the 2nd defendant. There- 
fore, the partnership itself is illegal, oppo- 
sed to public policy and intended to defeat 
and circumvent the provisions of the 
rules апа regvlations relating to cibema 
business. The suit promissory note being 
in respect of the share of capital of the 
plaintiff in the illegal partnership, the 
promissory note itselfis void and unenfor- 
ceable. In this connection, the learned 
counselrelied on section 23 of the Indian 
Contract Act and a number of decisions 
rendered under the Abkari Act. 

7. ln AMarudamuthu Pillai v. Rangasamt 
Mooppan', which is the earliest in the series 
of cases cited, tke plaintiff entered into an 
agreement, with the defendant that they 
stould be partners in the business of vend- 
ing arrack and toddy, the plaintiff baving 
a licence for toddy and the deferdant 
having a licence for arrack. At the time 
this contract was entered irto the rules 
provided that no person having а toddy 
licence shovld be interested in arrack 
business and vice versa. It was held that 
the rule was not merely for the protection 
of revenve but also to regulate the liquor 
traffic in the interest of the public and the 
contract entered into in contraventian of 
that was therefore void ab initio as being 
opposed to public policy. The Bench 
also held that the proviso ofthe Actclearly 
contempleted that every person carrying 
on abkari business as a principal must be 
licensed and **to hold that a person who 
hasnot got alicence could still be partner 
with one who has a licence and as such 
partner carry on tbe business with or with- 
out the other would enable the unlicensed 
partner to evade the liabilities intended 
by the law to be cast on persons carrying 
on abkari business". This decision was 
followed and approved in a nvmber of 
cases including the Full Bench of this 
Court in Pelu Padayachi v. Sivasooriam 
Pe a, arising under the Madras Abkari 

ct, 


8. The learned counsel for the respon“ 
dent relying on the decision of the 
Supreme Court іп, Viswanathan v. Shan- 
mugham ?,and the decisions in Kama- 





1. (1901) I.L.R. 24 Mad. 401. 
2. (1950) 1 M.L.J. 315 : 63 L.W. 234 : LL.R. 
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nathan Chettiar v.Commissioner of Income-tax: 
and Kothandapani Naidu v. Venkatachala 
Gounder®, which purported то follow the 
Supreme :Court judgment, advanced ir 
argument that a partnership busines: 
could be carried on benami in the name 
of one of its partners and that on the fact: 
and circumstances of this case, the part: 
nership shall be deemed to have held the 
licepce benami in the name of the 2nc 
defendant, one of its partners. There 
was nothing in the Cinemas (Regulations, 
Act which expressly or by implicatior 
bars such benami partnership business, 
9. Under section 23 ofthe Indien Con. 
tract Act, an agreement is lawful unless ii 
is forbidden by law or the Covrt regard: 
itasopposed to public policy. As pointed 
out in Lindley on Partnership (13th Edi- 
tion) page 120-131), “althovgh a statute 
may in terms apparently prohibit an ас! 
or omission, ара affix a penalty in case oj 
disobedience, it does not necessarily follow 
that all transactions to which the penalty 
attaches are illegal. They are so if the 
statute is really probibitory and is the 
case ifthe penalty is imposed for the pro- 
tection of the public—but they are not so 
if the true construction of the statute is 
that the pénalty is, as it were, the price 
of a licence for doing what the statute 
apparently forbids”. Brown v. Duncan’, 
was cited as authority. Thus, when ar 
unlawful agreement is brovght before the 
Court it would be necessary to find out the 
exact scope of the statutory prohibition, 
ltis a matter of construction of the parti- 
cular statute in cach case. Except in 
cases where the law forbids it with a view 
to the protection of the public normally 
the Court may enforce the contract, 
For instance, іг Bhikanbai v. Hiralal,! 
When a contractor of tolls transferred the 
contract to a third party where such trans. 
fers have been prohibited under the сол: 
ditions of the lease, the Court held that 
the prohibition under the Tolls Act is 


` made only with a view to the security o! 


the revenve and as far asthe right betweer 
the contractor and the third party i: 
concerned, the contract was enforceable. 
Similarly in Abdulla v. Mammod®, where ғ 

pace м озы н a eee WHET Ee 


1. (1970) 1 M.L J. 432. 

2, (1972) 1 M.L.]. 311 :84 L.W. 685 : A.L.R. 
1972 Mad. 178. . 
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contractor sued his sub-contractor on a 
sub-lease in respect of a right to ply ferries, 
the question arose whether vnder the 
Ferries Act such ап assignment was valid. 
It was held tkat though tke transfer may 
be invalid as agairst the Governmert, it 
was valid as betweev the parties. A 
similar view was taken in WNagaralli v. 
Вађатіуа\, a case arising under the Fac- 
tories Act. It may be pointed out that 
the decisions under the Abkari Act pro- 
ceeded on the. basis that the prohibition 
of assignment was made in the interest of 
the public and the conduct оѓ the parti- 
cular trade. Therefore, the decisions 
rendered under the Abkari Act could not 
be applied without regard to the statu- 
tory prohibition in each particular case. 
But it isnot necsssary for us to go into 
tke question as to whether the object of 
prohibiting the assignment was a Tegula- 
tion of the business in tke interest of the 
public and that therefore the assignment 
will have to be declared as void as being 
opposed to public policy, in view of the 
fact that we are accepting the alternative 
contention of the learned counsel for the 
respordent that in any case he is entitled 
for a decree in the suit. For the same 
reason, we are also not going into the 
question whether the licence was held by 
the partnership benami in the name of 
the 2nd defendant and whether the part- 
nership business cen be carried on benami, 


10. The alternative contention of tke 
learned counsel for the respondent is that 
even ifthe partnership were to be held 
void as opposed to public policy, since the 
plaintiff and the decedents were not 
aware of the illegality and the pleintiff 
came to know of the illegality only after 
the defendants disputed their liability 
in their reply notice, he isentitled to claim 
the amount due under the promissory note 
as the amount represented his share capi- 
tal given to the defendants. In this con- 


nection he relied on section 65 of the. 


Irdian Contract Act. That section 


reads;— 


*65 When an agreement is discovered 
to be void, or when a contract becomes 
void, any person who has received any 
advantege under such agreemert or 
contract is bound to restore it, or to 
po 
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make compensation for it, to the person 
from whom he received it.” 


In the present case, it is not clear as to 
when the partnership was éntered into. 
But one thing seems to be clear that-the 
patties were ignorant of the legal position 
from the commencement of the partner- 
ship. In the written statement the defen- 
dants have stated that they commenced 
and continued the business under the 
licence issued in the name of the2nd defen- 
dants ignorant of the legal position. In 
fact, this is the firding of the Court below 
also. Therefore, the parties seem to have 
entered into the business under the 
licence issved in the name of tke 2nd 
defendant completely vnaware of the 
legal position that the partnership itself 
might be considered to be hit by section 
23 of the Contract Act. It is only subse- 
quently they mvst have learnt about the 
illegality. Both in the promissory note 
and in the written statement it is stated 
that the promissory note was executed in 
respect of the share capital of the pleintifl. 
It is also admitted in the written state- 
ment that even after the plairtiff came 
out of the partnership the business was 
carried on by the three defendants. Since 
the promissory note amount represented 
the amount paid by the plaintiff to the 
defendants, the defendants are bound to 
return the money under section 65 of the 
Contract Act. : 


11. In Ramagya Prasad v. Murli Prasad!, 
the Svpreme Covrt had to consider а 
somewhat similar case. In that cese, 
some persons entered into an oral agree- 
ment of partnership to purchase an elec- 
tric undertaking in the пасе ofone Murli 
Prasad, опе of the partrers, It was also 
agreed that the licerce will be obteined 
in the name of Murli Prasad, though 
each partner will contribute the pur- 
chase money in proportion to the res- 
pective sheres in the partrersbip. After 
getting the consent of the State Govern- 
ment, the Official Liquidator sold the elec- 
tric undertaking to Murli Prasad but the 
partners including Murli Prasad contri- 
buted in proportion to tkeir shares 
towards the purchase morey. The cral 
agreement of tbe partnership was then 
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reduced to writing. When tke Govern- 
ment acquired the Electric vndertaking 
and deposited the money in Court, Murli 
Prasad instituted a suit for a declaration 
that he being the sole licensee was tke 
exclusive owner of the undertaking ard 
assuch he was the only person who was 
entitled to the entire price paid or paya- 
ble by the Government. This was on the 
basis that there was some prohibition 
under the Electricity Act and the rvles 
ard regulations made thereunder against 
assigning a license by the licencee or 
trensferring his undertaking or any part 
thereof by sale, mortgage or otherwise 
withovt the previous consent in writing 
ofthe State Government. The partner- 
ship was therefore illegal. The Supreme 
Court held that there was notking to 
suggest that the parties knew or were 
aware that the partnership was illegal. 
The illegality, if any, was discovered only 
after the Government issued a notification 
revoking the licence and deciding to 
perchase the undertaking. "Therefore, 
the persons who have contributed. the 
morey to provide the capital for the 
vndertaking were entitled to recover the 
amounts in accordance with their respec- 
tive shares. 


12. In a later case Kuju Collieries v. 
Fharkhand Mines*, the Supreme Court held 
that ,both in the case of parties to the 
agreement coming to know that the agree- 
ment in law was not enforceable, subse- 
quent to the agreement, and also in a 
case where an agreement which wes origi- 
nally enforceable but later became void 
due to subsequent happenings, any person 
who hasreceived any advantage under 
such agreement or contract is bound to 
restore such advantage or to make com- 
pensation to the person from whom be 
received it. 


13: In case arising vnder the Centrel 
Excise and Salt Act, in Kanniappa Nadar v. 
Karuppiah Nadar®, this Court Feld that 
where a partnership agreement has either 
become impossible of performance. by 
reason ofthe fact that rojoint licence had 
been obtained in favour of both the part. 
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ners or by reason of the rescission by спе 
party or the otFer to the contract the party 
in the position of the appellant will be 
entitled to restitution of the moneys paid 
by him towards the contract. 


14. In Viswanathan у. Nanakchend QGubta! 
when a person who was having а licence 
fled a suit for a declaration that the part- 
nership entered into by him with the 
defendant for running a cinema business 
under the licence issued in his own name 
was illegal and void ab initio and for an 
injunction restraining the defendant from 
interfering with the rights of tke plaintiff 
as the sole proprietor of the business, the 
defendant contended he had advanced 
large sums of money for the purpose of 
the partnership, that even if the partner- 
ship was illegal, if the relief of declaraticn 
isto be granted to the plaintiff it should 
plaintiff 
refunding to defendant all the sums paid 
by him with interest. While agreeing 
with the plaintiff that the partnership 
agreement was illegal end void,this Court 
held that the defendant was entitled to be 
reimbursed of all the monies paid by him 
to the plaintiff and a decree was granted 
to the effect thaton payment of the amoun! 
found due to the defendart, the plaintif 
would be granted a declaration that the 
partnership was void. 


15. These decisions clearly. show that 
whatever may be the legal position of th: 
partnership agreement, the plaintiff i 
entitled to be repaid his share capital o 
those moriesadvancedorinvested. Sinc 
the promissory note wasexecuted by tb 
defendants in respect of the share capite 
of the plaintiff, he isentitled to the decre. 
for the amount prayed Zor im the sui 
The judgment and decree of the Covi 
below are therefore confirmed ard th 
appeal is dismissed with costs. 


R.S.: 4 ppeal dismissec 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P.S. Kailasam, Qj. + and 
V. Balasubrahmanyan, 7 X 
N. Muthuswami Naidu ' 

i ` Appellant* 


v. 


The State of Tamil Nadu represent« 
ed by the Secretary to Government, 
Home Department, Fort St. George, 
Ma&ras-9 and another ' 
Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act. (XVII of 1960), section 29— 
Government Order, dated 12th August, 1974, 
"xemftine certain buildings— Valid, — . 


Che object of the Tamil Nadu Buildings 
Lease and Rent Control) Act, is ( 1) to 
egulate the letting of residential and nop- 
esidential -buildings ; (2) to control the 
ent of such buildings and (2) to prevent 
nreasonable eviction therefrom in tke 
tate of Tamil Nadu: The scope of the 
aactment comprises the regulation of the 
'tting of residential and non-residertial 
uildings which would involve the con- 
olling of the relationship between the 
indlords and tevents, the controlofrents 
nd prevention of vnreasonable eviction 
f tenants. ў [Para. 5.1 


: 18 clear that, where a statutory protec" 
эп could either ceuse great hardship to 
landlord or be the subject of-abuse by 
€ tenant bimself, the State Government 
1$ power to exempt such hard cases 
idersection 29. The classesof buildings. 
ive been fixed or determined only in 
lation to classes of landlords that owned 
em. In view of the decisions of the 
igh Court and the Supreme Court it is 
^t possible to construe the words ‘class 
' Classes of buildings" as relating to 
ildings alone. [Pare. 7.] 


ises referred to: 


J. Irani v. State of Madras, (1962) 1 
1W.R.(S.C.) 92: (1962) 1 M.L.J; 
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(S.C) 92 : (1962) 1 S.C. J. 194: (1962) 2 
S.C.R. 169: А.Т.К. 1961 S.C. 1731; Mrs. 
Andrews v. Abhirami Ammal, (1962) 1; 
M.L.J. (S.N.) 16 ; Globe Theatres Ltd. v. 
State о? Madras, (1954) 2 M.L,T. 110: 


LL.R. (1954) Mad: 616: 67 L.W: 64: 


A.1.R. 1954 Mad. 690: Abdulsubhan Sahib 
and Sons v. State of Madras, (1959) 2 М L.J. 
387 : I.L.R- (1959) Mad. 1014 : (1959) 
L.W. 596; Chinniah Servai v. State of 
Madras, (1960) 9 M.L; J. 191: 1,L.R.(1960) 
Mad. 204 : (1959) L.W. 782; Venkatadri 
v. Tenali Municipality, (1955) An.W.R. 
899: АЛ.К. 1956 Andb, Pra. 61. 


Appeal under clause 15 of the Letters 
Patent against the Order of the 
Honourable Mr. Justice Ramanujam 
dated 22nd January, 1976 and made in 
the exercise of the Special Original Juris- 
diction of the High Court in Writ Peti- 
tion No. 188 of 1975 presented under 
Article 226 of theConstitution of India to 
issue a writ of certiorari calling for tke 
records in G.O. Ms. No. 1998, Home 
dated 12th August, 1974, and quasb the 
Same, so far as petitioner is concerned. 


M. Srinivasan, for R. Gopalaswami Iyengar, 
for Appellant. ; 


The Government Pleader, for-Ist Respon-; ` 


dent, D * 
V. Radhakrishnan, for 2nd Respondent, 
The Order of the Court was made by 


Кайаѕат, C7.—This appeal is filed by a 
tenant against the order of Ramanuj em,J., 
dismissing his petition for the issue of a 
writ of certiorari calling for the records 
in С.О. Ms- No. 1998, Home dated 12th 
August, 1974 and to quash the seme. 


2. The appellant is the tenant of shops 
bearing Door Ncs. 100, 101, 101-A, B and 
E belonging to the second respondent,’ 
Sri Swami Nellaiappar Sri Kanthimathi 
Ambal Devasthanam; through: its Execu- 
tive Officer, 'Tirunelfeli. The second 
respondent Devasthanain issued notices 
to certain tenants including the appellant : 
terminating their tenancies and filed svits ` 
foreviction. It was the contention of the 
tenants that the impugned Government 
Order, G.O. Ms. No, 1998, Home dated 
I2th August, 1974, . which was issued 
urder section 29 of the Tamil Nady 


Cal 
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Buildings (Lease end Rent Control) Act, 
1960, (Tamil Nadu Act XVIII of 1960) 
exempting all buildings owned by the 
Hindu Christian and Muslim Religiovs 
Trusts and Charitable institutions from all 
the provisions of the Act, was not velid. 


3. The contentions before the learned 
Judge were: ` 


(i) The tenants of the buildings 
owned by the religiovs trusts and 
charitable institutions which have 
been exempted from the provisions of 
the Act have not been riven notice by 

' the Government before exempting the 
same from the operations of the Act 
and as'such the impugned order has 
been passed in violation of the principles 
of natural justice ; 


. (ü) The power of exemption 
‘has been ‘exercised by the Govern- 
ment arbitrarily without taking into 
account the terms and conditions of the 
individual tenarcies in relation to those 
buildings ; and "2 


- (iii) The impugned Government order 
. offends Article 14 of the Constitution. 


The learned Judge fourd against the 
appellenton all points and dismissed the 
writ petition. Hence this writ appeal. 


4. In the writappeal, Mr. M. Srinivasan, 
the learned counsel, challenged the im- 
pugned Government Order mainly on 
one ground, namely, that section 29 of 
the, Act.doés not empower the Govern- 
ment to exempt a class-or classes of bvild- 
ings on the basis of ownership namely. 
Hi»du, Christian and Muslim Religious 
Trusts ard Charitable Institutions. 


The imptgned Government Order runs 
as follows :' 


j f In exercise of the powers conferred 
| by section 29 of the Tamil Nadu Build- 
ings (Lease and Rent Control).Act, 

‚ 1960, (Tamil Nadu Act XVIII of 1960), 
the Governor of Tamil Nadu hereby 
exempts all the buildings owned by the 
.Hindu, Christian and Muslim Religi- 

_ ous Trusts and Charitable’ Institutions 
- from all the provisions of the said Act." 


Section 29, under which the impugned 
Government Order was passed, provides 
as follows Н 


MUTHUSWAMI NAIDU р, STATE OF TAMIL NADU (Kailasam, CJ.) 
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* Notwithstanding anything containe¢ 

in this: act, the Government may, sub: 

ject to such conditions as they deer 

fit, by notification, exempt any building 

or class of buildings from all or any o: 
- the provisions of this Act. °° 


The submission of the learned counsel i: 
that the power conferred on the Govern. 
ment is to exempt any building or class o' 
buildings and that the exemption shouló 
be based on the building or class of build. 
ings and not on the landlord or class 0: 
landlords or tenant or class of tenants, 


5. Construing the words * any building 
or class of buildings ” as :hey stand the 
submission is not without substance. Jf the 
power is confined or has been understood 
to have been. confined to a building о! 
class of buildings, it is very difficult t 
resist the contention of the learnec 
counsel, The object of the enactmeni 
is (1) to regulate the letting of residentia. 
and non-residential buildings, (2) tc 
control rest of such bvildings and (3) tc 
prevent unreasonable evic-ion of tenant: 
therefrom in the State o? Tamil Nadu 
The scope of the enactment comprises the 
regulation of the letting of residentia 
and non-residential buildings,which wovlc 
involve the controlling of the relationshiy 
between lardlords and tenants, the con- 
trol of rents and prevention of unreasona: 
ble eviction of tenants. 


6. The Supreme Court in construing the 
powers of the Governmenz under sectior 
13 of Act XXV of 1949, which is in par 
materia with section 29 of Act XVIII c 
1960, in, P.J. Irani v. State of Madras: 
observed that though the enactment con. 
ferred some rights on tenants it was possi 
ble that the statütory protection coulc 
either have caused great hardship to : 
landlord or was the subject of abuse by 
the tenant himself, that it was not possible 
for the statute itself to contemplate every 
such contingency and make specific provi 
sions therefor in the enactment and tha 
it was for thisreason that a powerof exem. 
ption in general terms was conferred ог 
the State Government "which, however 
could be used not for.the purpose of dis. 
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timinating between tenant and tenant, 
wut in order to further the policy and 
»urpose of the Act which was, in the 
'ontextofthat case,to prevent unreaso- 
Yeble eviction of tenants, The Supreme 
Jourt has laid down that in some cases 
he statutory protection could either have 
:aysed great hardship to a landlord or was 
he subject of abuse by the tenant himself. 
n Such cases, the Government would be 
ntitled to exercise itspower and exempt 
uch landlords, This Court in a decision 
eporied in Mrs. Andrews v. Abhirami 
{mmal}, held that the purpose of a provi- 
ion like section 29 of the Madras Bvild- 
ngs (Lease and Rent Control) Act, 1960, 
s to provide for certain contingencies 
vhere the statutory protection from evic- 
ion causes great hardship to a landlord 
T is the subject of abuse by the tenant 
iimself and that merely because the Act 
xovides an immunity from eviction of 
ertain classes of tenants under certain 
'rovisions Of the Act, it does not mean 
hat buildings in the occupation of svch 
enants could not be exempted, under the 
iowers vested in the Government under 


ection 29 of the Act. 'The Court 
vas, therefore, of the, view that 
minder the powers vested in the 


yovernment the buildings in occu- 
sation of such tenants can be exempted. 
n Globe Theatres Ltd. v. State of Madras?, 
his Court held that the policy and ob- 
ctof the enactment have ben sufficiently 
adicated so as to enable the Government 
э exercise the power conferred by section 
3 ofthe Act in specific casesnot inconsis- 
ent with and in furtherance of such 
iolicy and object, А somewhat different 
ote was struck by a Bench of this Court 
n Abdulsubkan Sahib and Sons v. State of 
Viadras’, The Court held that the two 
aain objects of the Act were the control: 
frents and the regulation ofletting with a 
iew to prevent unreasonable eviction 
£ tenants. The Court proceeded to 
'bserve : 


* We fail to see how procuring the 
premises for the landlord for a purpose 
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for which he is not-entitled to evict 4 
tenant under the provisions of the Act; 
would be in furtherance of the obiect 
ofthe Act. Ifa particular case does 
not fail within the provisions of the Act 
permitting such eviction, we are unable 
to hold that exercise of power of 
exemption by the Goverrment under 
section 13 for achieving such eviction 
would be a reasonable exercise of 
power. ” 


These observations were explained in 
Chinniah Servai v. State of  Madras!, and 
following tke decision in Globe Theatres 
Ltd. v. State of Madras, this Court observed 
that it was only when the provisions of 
the Rent Control Act did not cover a 
patticular case, that there was legitimate 
scope for the exercise by the Government 
of the powers conferred by section 13 of 
the Act. In Venkatadri v. Tenali Munici- 
рашу", the Andhra Pradesh, High Court 
Feld that it was open to tke State to 
exempt the buildings belonging to Munici- 
pal councils and local boards. The 
exemption was granted on the basis of the 
landlord being a Municipal Council and 
not strictly on the basis of class of 
buildings. The same view was teken 
by us in H.S. Perumal Chetty and Brothers, 
М.М. Chokkalingam Chettiar & Co. v. State 
of Tamil Nadu, which were dismissed 
in limine, though the point was not taken 
inthe same  manneras urged in ‘the 
present appeal. ` 


7. Ona consideration of the decisions 
cited zbove, it is clear that when the sta- 
tutory protection could either have 
caused great hardship to a landlord 
or was the subject of abuse by the tenant 
himselithe State Government has power to 
exempt such hard cases under section 29 
of the Act. It is to be seen that the sec- 
tion granting exemption has been cons- 


trued tight through as including class ofl ` 


landlords and tenants and not strictly con- 
fined to class or classes of buildings. The 
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classes of buildings have been fixed ог 
determined only.in relation to class of 
landlords that owned them. In viewofthe 
decisions of this Court aed the Supreme 
Court we are unable to agree with the 
learned counsel that the words © class or 
classes: of buildings" should be strictly 
construed as relating to buildings alone 


8. In the result, tre appeal is dismissed: 
There will be no order es to costs. 


R.S. Appeal dismissed, 


— m 


1N THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | 


PnesENT:—UV. Ramaswami. J. 


Hamsaveni Ammal and others . 
EY .. Appellanis* 


v. 


S. Rajagopal Chettiar 
; .. Aespendent. 


Will—Construction—Bequest to ‘R? and after 
her to her male children—Nature of estote 
conferred on R under the will —U'se of the 
expression aras #5 5H) yr wr a —B fect 
— Intention of testator to be given effect to — К? 
given only a life estate, 


To the extent legally possible, effect 
should be given to every disposition 
contained in a will unless the law prevents 
effect being given to it. If there are two 
repugnent provisions conferring successive 
interests, if the first interest created is 
valid the’svbsequent interest cannot take 
eflect. But a Court of construction will 
proceed to tke furthest extent to avoid 
repugnancy, so that effect could be 
given as far as possible to every testa- 
mentary intention contained in tke will. 
Normally even if words are used as possi- 


ble of conferring an absolute estate іп. 


favour ofone, thatabsolute interest covld 
be construed as having been cut down to a 
life interest where successive absolute 
estates are given and the dominant inten- 


_ tion of the testafor was to benefit each 


donee. 4n such a case, the successive 
absolute interests will all have to be con- 
strued as successive life estates. Another 


——— ————————а——- 


* S.A. No. 1575 of 1973. 13th July, 1976. 


way of cutting down an absclute estate ist 
fetteror use words appropriate to disclos: 
an intention to restrain alienation couple« 
with agift over. The apparent absolvt: 
conferment ofthe estate would also becom 
limited, if it wes made subject to the pro 
visions and directions contained in the wi) 
itself and there are limitations on th 
absolute grent in the later clause. Inas 
much as in the instant case, though thi 
testator had vsed the expression “ate 
#5 Grins? which are words o 
absolute grant, there was a provision i 
the same clavse to the effect that afte 
her death her male children had to tak 
the proprties, the intention was clear tha 
the prior legatee should have onlya lif 
interest. [ Para. 2. 


Cases referred to :— 


Ramachandra v. Hilda Brite, (1964) 2 S.C.R 
722: AR. 1964 S.C. 1223; Lallu x 
Jagmohan, (1898) 1.L.R. 22 Bom. 405 
Subramanyaswemy Temple- v. Ramaswam 
(1950) 1 M.L.]. 300; А.Т.К. 1950 P.C 
32; Papamma! v. Kuppuswany, (1972) 
M.L.J. 481: 85 L.W. 387. 


Appeal against the decree of the Court 
the Subordinate Judge, Udvmalpet i 
Appeal Suit No. 60 of 1972 preferre 
against the decree of the Court of tl 
District Munsif of Pollachi in Origin: 
Suit No, 112 of 1971. 


B. Padmanabkan, for Appellants. 


Т.В. Ramachcndran:and. T.R. Raj agopala 
for Respondent. 


The Court delivered the following 


Jupement:—The plaintiffs are the appe 
lants. The suit was filed for partitic 
and separate possession. They claimed tl 
right on the basis of a will dated 221 
June, 1924 executed byoze Padmanabl 
Chettiar. The testator's wife was О; 
Dhanalakshmi Ammal end they had 
daughter by name Rajalakshmi Amm: 
There was a bequest in favour of Raj 
laksmi Ammal and after her in favour 
her male children. It is the const гис} 
ofthe willthat is in question in this seco! 
appeal. If Rajalakshmi Amma! had 
life estate under the will:hen there is: 
dispute that the plaintiffs would be ent 
led as the children of one of the sons 
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tajalakshmi Ammalto опе halfofthe suit 
iropertes, If Rajalaksmi Ammal had ab- 
»luteestate under the will, then since she 
urported to execrte a bequeathing those 
roperties in favour of the defendant, the 
laintiffs will not be entitled to any sFare, 
"he relevant clause in the will reads as 
sows: “er, Gane. Gers Ha 
idr — cremég (DG (bib Aarne 
am. 6). acide ву (ge L tg. utr HSG 
urfhunrQmiuomem pre. Шит 
Tu FSFSOTwTUW Heo ps ma 
56G or gagentw Keir 
255095510 Оз Garcimig.ur Q scir pytb’” 
t was the case ofthe plaintiffs that Raja- 
ikshmi Ammal had only a life estate and 
fter her, her male children had to inherit 
1e properties absolutely. On the other 
and, the learned counsel for the defen- 
ant contesds that there. is an absolute 
rant in favour of Rajalakshmi Ammal 
па the gift over in-favour of her male 
hildren beomes ineffective and invalid 
sit would cut down the absolute grant 
Iready made їй favour of Rajalakshmi 
mmal, А > : ss 
. In all these cases, as pointed out by 
е Supreme Court in Ramachandra v. 
"ida Brite’, it is one of the cardinal 
rinciples of construction of wills ‘that 
» tke extent that it is legally possible 
Tect should be given to every dispositicn 
mtained im the will unless tbe law pre- 
mts effect being given’ to it; and if 
ете are two repugnant provisions con- 
rring successive interests, if the first inte- 
‘st created is valid the subsequent inte- 
st cannot take effect but a Court cf 
mstruction will proceed to the farthest 
tent to avoid repugnancy, sc that effect 
Ша be given: as far as possible to every 
stamentary intention contained in the 
Ш. The will itself, as already said, 
as executed.on 22nd June, 1924. Nor- 
ally, if'an absolute estate was granted 
favour of Rajalakshmi Ammal, it 
ould have beenher stridana property and 
erefore under: the Hindu law it 
ould devolve on her female ‘children. 
he fact that the testator direc- 
d that after ‘Һет death .the .pro- 
ties should Бе inherited Ьу the 
ale children and not even the children 





1. (1964) 2 S.Q.R, 722: А.В. 1964 S.G. 
23 ' 
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in general of Rajalakshmi Ammal. 
clearly showed an intention that. Raja. 
lakshmi Ammal's interest in the properties: 
should not be absolute and it will have to, 
devólve on her male children absolute] 
after kerdeath. Normally even if words 
are used as possible of conferring an| 
absolute estate in favour of one, that ab-|: 
solute interest could be construed as hav 
ing been cut down to a life interest where]. 
successive absolute estates are given and 
the dominant intention of the testator was 
to benefit each donee. In such e case, 
the successive absolute interests of all 
will have to be construed as successive 
life estates. Another way of cuttin; 
down this absolute estate is to fetter 
or use words appropriate ‘disclosing ari 













intention to restrain alienation coupled]. . 


with a giftover. The apparent ‘absolute 
conferment of the estate would also 
become limited, if it was made subject 
the provisions and directions contained 
in the will itself and there are limitations 
on the absolute grant in the later clause. 
Thus in all these cases, the intention 
ofthe testator will have to be given 
effect to having regard to the successive 
interests created. If we so construe the 
document, I have no doubt that the testa- 
tor would have intended.to confer only a 
life estate on Rajalakshmi Ammal. 
Though he had used the expression 
** ata 5515 frio ш ?? which are words 
of an absolute grant, since there is a pro- 
vision in thé same clause to the effect that 
after her death her male children had to 
take the properties, the intention is made 
clear that the said Rajalakshmi Ammal 
should have only a life interest, 
І 


3. In Ramachandra у. Hilda Brite, the 
Supreme Court had to construe a similar 
document. The relevant clause in that 
document read as follows: à 
“АП these (properties) shall after me be 
enjoyed by my eldestdaughter Severina 
Sabina end after her lifetime by her 
male children too as permanent and 
absolute ^"hukdars". | x 


The Supreme Court held that since the 
dominant intention of the testatrix: was 
то confer a permanent and absolvte 
ee 


1. (1964) 2 S.C.R. 722: A.L.R. 1964 S.C. 
1323. 


~e 


3] 


vemainder on the male issue of her daugh- 
ter after the lifetime of the first donee, 
the daughter got only а Ше estate and not 
an absolute interest. The Supreme 
Court also pointed out that the expressions 
“after the lifetime’ and ‘after the death’ 
-were words understood by the draftsman 
-of the will to indicate that the interest 
referred to was a terminable one, namely, 
-a.life-interest. 


<4. The decision in Lallu v. Jagamohan}, 
had also taken a similar view- In that 
«case it was held that the testator’s wife 
took only a life estate under the will with 
remainder over to her daughter after her 
death. These decisions were considered 
and followed in another case by this 
Court in Papammal v. Kuppusw amy. 


‘5. The learned counsel for the respon- 
«lent relied or the decision in Subramania- 
swami Temple v. Ramaswami®. The rele- 
-vant clauses in the will which were con- 
sidered in the case read as follows: 


SO eaves I have bequeathed to my son 
.P the right to all my properties and 
‘moneys, etc., and he shall solely enjoy 
them. If he ог his son has no child, 
the said properties shall pass to “Subra- 
maniaswami" at Tiruchendur”, 


Waving regard to the wording usedand t€ 
‘bequest being to a male who is the son of 
the testator, the Privy’ Council held that 
‘the bequest in favour of the son was 
absolute and the gift-over in default of 
children to Subramaniaswami Temple 
-was invalid and ineffective. That deci- 
‘sion in my opinion, does not help the 
argument of the learned counsel for the 
respondent. 


16. Inthe result therefore Rajalakshmi 
Ammal should be deemed to have held 
‘only a life-estate in the properties and 
jafterher death her male children got the 
‘properties absolutely. The plaintiffs are 
therefore entitled to the decree for parti- 
tion: and separate ,possession as prayed 
for іп the suit. The judgment and’ 
«decree of the lower appellate Covrt are 





1. (1898), I.L.R. 22 Bom. 409. 

2. (1972) 1 M.L.J. 481: 85.L.W. 387 : 
A.LR. 1973 Mad. 21. 

3.. (1959) 1 M.L.J. 300: 
ALR. 1950 P.G. 32. 
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decree of the rial Ofurt are restored. 
The parties will bear tl/eir respective costs 
throughout. 


therefore set aside Es judgment and 


7. No leave. 


R.S. Appeal allowed. 


[FULL BENGH] 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present.—:P. S. Railasam, Of. Cf, 
G. Ramanujam and. V. Balasubrahmanyan, FF - 


State of Tamil Nadu, represented by 
the Board of Revenue (Land Reve- 
nue), Madras .. Petitioner” 


2. 


N. К. Venkataravanamma_ alias 
Narayanamma and others 


Respondents. 


Indian Stamp Act (11 of 1899), Schedale 1. 
Article 40 (a), Madras City Maunicipa 
Corporation Act (1V of 1919), section 135 
— Mortgage—Lease of mortgaged property 
to the mortgagee for a period of ten year: 
with power to terminate lease earlier — Reni 
to be adjusted against mortgage amount— 
Mortgage deed not liable to surcharge under 
section 135 of the City Municipal Corpora: 
tion Áct— Document to be charged under 
Article 40. (а) of Schedule I to the Indian 
Stamp Act. 


A property was mortgaged to a Bank. 
On the same date, a lease deed wa: 
executed in favour of the Bark in res- 
pect of the first floor of the premises 
mortgaged on a monthly rent for a period 
of ten years to be adjusted against the 
mortgage amount due to the Bank. 
When the mortgage, document was 
presented .for registration, the Sub- 
-Registrar held that the. document was 
deficitin stam> duty. On appeal by the 
mortgagors, the Board of Revenue held 
dismissing the appeal, that the document 
was chargeable under, Article 40 (a) of 
Schedule I to the’ Indian Stamp Act, 
1899. Aggeieved by this, thé mortgagors 
filed a writ petition in ‘the High Court 
NY 


*R.C. No. 1 of 1974. “30th March, 1976 
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by which the mátter was referred to the 
High Court to decide whether the docu- 
ment, apart from falling under Article 40 
of Schedule I to the Stamp Act, was 
liable for surcharge under scction 135 of 
the City Municipal Corporation Act, 
1919 от not. The Board of Revenue held 
that the document was liable for the 
Surcharge and referred the mattter to 
the High Court under section 57 of the 
Indian Stamp Act. : 


Held: Itis not necessary that а levy 
under the Stamp Act should be leviéd 
before a surcharge is levied. The words 
in sections 98 and 135 of the Gity 
Municipal Corporstion Act show that 
the surcharge is leviable. Оп the instrument 
Specified and is not based on the levy 
under the Stamp Act. The levy of 
surcharge is independent of the levy 
imposed under the Stamp: Act and 
could be sustained under .section 135 
(5) (iv) if the requirements of the section 
are satisfied. [Paras. 5 and 6.] 


On a reading of the mortgage docu- 
ment, it could not be held that it was a 
mortgige with possession of immovable 
property. According to the document 
the mortgagees might terminate the lease 
sven before ten years, for the mortgagee- 
bank was not in the position af a usu- 
Tuctuary mortgagee. | 
stances, the document in question could 
10t be termed as a mortgage with posses- 
ion of immovable property, which was 
me of the instruments on which duty 
‘ould b^ levied undcr section 135 of the 
4ity Municipil Corporation Act. ^ 
[Para. 3,]. 


[he mortgige document in this case was 
‘lear that the mortgagors had agreed to 
ive possession under a lease deed and 
ais agreement would satisfy the require- 
rents of Artic'e 40 (a). Hence the досі 
ient was liable to duty under Article- 
0 (a) of Schedule 1 to` the Indian Stamp’ 
ict. | ^ [Para. 4.] 


ases referred to:— 


ate (Chief Gontrolling Revente. Authority, 
oard of Revenue) v. Simpson and Company, 
969) 1 М.І... 635: 82 L.W.227:A. LR. 


970 Mad. 7.(E.B.) ; . Madurai, District 


тита! Go-operativ4 B ank Itd. v. Income-tax 
fico, (1976) 1 I.T.J. 89: (1976) 1 
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In ће circum-' 
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S.C. J. 127 : (1975) 2 S.C.C. 454-: (1975) 
Tax.L.R. 913: A.LR. 1975 S.C. 2016. 
The Additional Government Pleader No. 
II, for Petitioner. 


А. Subramania lyer, for Respondents. 
The Order of the Court was made by 


Kailasam, Offe.c?.—This is a refer- 
ence under section 57 of the Indian Stamp: 
Act by the Board of Revenue (Land' 
Reverue), Mxdfss. The facts of the 
case, bviefly stated, are as follows : Res- 
pondents | to 8 mortgaged the premises. 
bearingNos.165 to 168, Devarsja Mudalk 
Street, Madras, with the Trustees of 
Vecra Sriramulu Chetti Charities, Madras. 
and ‘borrowed a sum of Rs. 30,000: 
Subsequently on 9th November, 1964: 
they raised a loan of Rs. 50,000 from the. 
Nedungzdi Bank Ltd., to discharge the 
earlier loan and for completirg the 
construction. On the same day, they- 
executed a lease deed in favour of the: 
said Bank in respect of the first floor on a 
morjhly rent of Rs. 500 for a period of: 
ten ycars tọ bc adjusted agsirst the mort-- 
даң? amount due to the Benk. The 9th: 
respondent is the guarantor of the mort-- 
gsge debt. "When the mortgage docu- - 
ment was presented for registration, the 
Sub-Registrsr levied a deficit stamp duty- 
0f Rs. 3,625 ard a penalty of Rs. 10 on 
5th January, 1965. Aggrieved by thiss. 
the respondent took up the matter оп. 
appeal to the Board of Revenue. The 
Board of Revenue dismissed the appeal: 
holding that the mortgage in question. 
was covered by Article’ 40 (a) of Schedule 
Tto the Indian Stamp Act, 1899. Aggrie-- 
ved by this order the respondents 
prefer d. М.Р. No. 1027 of 1966 to this 
Court prayirg for the issue of a writ of' 
mandamus directing the Boasd of Revenue | 
to refer the cise to this Qourt under sec-- 
tion. 57 of the Indian Stamp Act. While 
disposirg of the writ, petition, this Cout 
dirccted the Board of Revenue to decide 
whether the тщогівяве іг. question, apart: ` 
from falling urder Article 40 of the. 


. Indian Stamp Act, is liable to surcharge 


under section 135 of the City Municipal: 
Corporation Act, 1919 or not. The 
Board of Rever.ur expressed its view that- 
the mortg-go^ in question is also liable to. 
surcharge under section 135 of the Madras > 
City Muricip'! Corporation, Act, and. 
submitted this case under section 57 of. 
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the Indian Stamp Act raising the ques- 
‘tion as follows: - f i 


* Whether the deed of' mortgage 
dated 9th November, 1964, executed 
by the respondents 1 to 8 and guaran- 
teed by the 9th respondent is liable to 
surcharge under section 135 of the 
City Municipal Corporation Act of 
1919 or not?  . . f | 


The mortgage deed recites that the mort- 


gagors had approached the mortgagee for . 


à loan of Rs. 50,000 repayable with 
jnterest at 6 per cent. per annum with 
quarterly rests on the specific undertakir.g 
to let out the entire first floor of the mort- 
gaged property to the mortgagee Bank 
on a monthly rent of Rs. 500 for a perjod 
of ten years so that the mortgage amount 
may be discharged by the appropriation 
of the rents payable by the mortgagee. 
The document further recited that the 
mortgagors thereby created and secured 
a'simple mortgage in favour of the mort- 
gagee for due payment of Rs. 50,000 and 
interest thereon at six per cent. per annum 
with quarterly rests.. A lease decd was 
also executed on the same day when the 
above mortgage deed was executed agree- 
ing to let out the entire first floor of the 
mortgaged property to the - mortgagee 
Bank on a monthly rent of Rs. 500 for ten 
years to be adjusted against the. above 
mentior.ed mortgage amount due: by the 
mortgagors to the mortgagec. ` 


2. Now, the question for consideration 
is whether, the mortgage deed, dated 9th 
November, 1964 is liable to surcharge 
under section 135 of the City Municipal 
Gorporation Act, 1919. Ж : 


Section 98 (5) of the City Mur.icipal Cor- 
poration Act enables the Cour.cil to levy 
a duty on certain transfers of property 
in the shape of an additional stamp duty. Séc- 
tion 135 is important for the purpose of 
this case and we will extract it in full : 


* 135. The duty on Transfers of 
Property shall be levied— ко 


(a; irs the form of a surcharge on the 
duty imposed by the Indian Stamp Act, 
1899, as in force for the time being in 
the State of Madras, оп every instru- 
' ment of the description specified: below, 
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which relates to immovable property 
situated within the limits of the City 
and UU 


(b) at such rate as may be fixed by th 
State Goveinment not exceeding fiw 
per centum on the amount specifiec 
-below against such instrumént : 


: Description.of ^ “Amount on which 


instrument 


(i) Sale of immova- 
ble property. 


(i) Exchange of im- 


duty should be lenie, 


‘The amount or value 


of the consideration 
for. the sale, as se 
forth in the instru 
ment. 


The value of the pro 
perty or the greate 


' movable property. 
^ value, as set forth 
in the instrüment 


(iii) Gift. of immov- 


The value of the pro 
able property. 


perty as set fort] 
in the instrument. 


ТҺе amount secure 
by the mortgage, a 
set forth in th 
instrument," 


(iv) Mortgage with 
possession of  im- 
movable property. 


The section enables a duty on transfe: 
of property to be levied. The duty isto Е 
in the torm of a surcharge on the duty in 
posed by the Indien Stamp Act. Th 
surcharge is leviable on every instrume: 
of the description specified in the sectio: 
which relates to immovable proper 
situated within the limits of the cit 
The instruments that are liable to su 
charge are mentioned as sale of immov. 
ble. property, exchange of immovab 
property, gift of immovable property ax 
mortgage with possession of immovah 
property. Section 135 (В) specifies t] 
rates, with which we are not concerne 
On a reading of section 135 (a) ,it appea 
that a surcharge is leviahle ол the du 
imposed by the Indian Stamp Асі. Bu 
the latter part of the ‘section provid 
that every instrument described in t 
section, which relates to immovable pr 
perty, is liable to surcharge. Thus, 

is apparent from the section that a duty 
leviable' on transfers of property at t 
rates specified’ in section 135 (5). Т! 
duty. shall be in form of surcharge on t 
duty imposed by the Indiar Stamp A 
In, other words, this duty will be in adı 
tion to the duty imposed by the Indi 


Stamp ‘Act.’ 
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3, In this case, on a reading of the mort- 
zage document, we are unable to hold 
that it is a mortgage with possession of 
mmupvable property. Section 58 (d) of 
che. Transfer of Property Act defines *.usu- 
ructuary mortgage’, The conditions 
iecessary for creating a usufructuary 
nortgage are that (1) the morigagor 
hould either deliver possession or ex- 
wessly or by implication bind himself 
о deliver possession of the  mortga- 
еа property to the mortgagee 
nd (2) the mortgagor must: authorise 
he mortgagee to retain such possession 
mtil payment of the mortgage money 
nd to receive the rents and profits 
ccruing fram the property in lieu of 
aterest ог іп payment of the mortgage 
noney. In this case; hy the document, 
he mortgagors have not delivered posses- 
ion. But, on the other hand, they 
ndertook to let out the.entire first боот 
n a monthly rent cf Rs. 500 for a perjod 
Í ten years, though the rent, that is 
ayable, isto be adjusted towards’ the 
iterest and the mortgage money. The 
jortgagors did not authorise the mort- 
agee to retain such possession іп pay- 
wnt of the mortgage money, for the 
тазе is limited only to ten years. Accord- 
ig to the document, the mortgagees may 
'rminate the lease even before ten years, 
m, the mortgagee hank js not in the 
Osition of the usufructuary mortgagee. 
1 the circumstances, therefore, we are 
itisfied that the document in question 
imnot he termed as a mortgage with 
yssession Of jmmovakle property, which 
one of the instruments on which duty 
m bé levied under secticm 135 of the 
ity Municipal Corporation Act. 


Under Article 40 (a) of Schedule 1 
the.Indian Stamp Act, when possession 
thé property or any part cf the property 
mpeised jn such deed js given hy the 
ortgagor or agreed to be given, the 
oper stamp duty will be the same duty 
a conveyance for a market value equal 

the. amount secured by such deed. 
16 mortgage document in this case is 
ry clear that the mortgagors had agreed 
give possession under a lease deed and 
is agreement to give possession would 
isfy the réquirements of Article 40 (a) 
d as.such the document is liable to 
mp duty under that Article. The 
1ttcr is pot beyond douht by the Expla- 
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nation, for, it provides that when 2 mort» 
gagor gives or has given to the mort- 
gagee a power cf attorney to ccllect 
rents Cr gives Or has given to the. mort» 
-gagee a lease of the property mortgaged 
or part thereof he is deemed to give 
possession tbereof within the meaning of 
this Article. Reference hy the Board 
of Revenue to Article 40 (5) in its order 
is obviously a mistake. The -proper 
Article, as conceded by the learned Addi- 
tional Government Pleader, is Article 
40 (а). Hence, the document in this 
case is liahle to duty under Article 40 (a) 
of Scbedule 1. i 


5, The next question that arises for cons 
sideration is whether ‘surcharge under 
Section 135 0# the City Municipal Gorpora- 
tion Act can he imposed on this document. 
While we have found that the document 
is one which will fall under Article 40 (a) 
of Schedule 1 to the Indian Stamp Act, 
it will have to be considered whether it 
will fall under section 135 (5) (iv) of the 
City Municipal Corporation Act, that js» 
мҺе ет it ig a mortgage with possession of 
immovable property, as referred to. It 
has to he seen whether the requirements 
of section 58 (4) of the Transfer of Pro- 
perty Act have heen satisfied. By the 
mortgage deed, possession of immovable 
property w?s not given to the mortgagee 
by the mortg4gors, hut it was only by an 
undertaking in the mortgage deed, posses- 
sion was given.to the mortgagee by a 
subsequent lease deed. In our view, 
therefore, while this document would 
Satisfy the requirement of Article 40 (a) 
of Schedule 1 to the Indian . Stamp Act, 
it would not come under the provisions 
of section 58 (d) of the Transfer of Pro- 
perty Act or under section 135 (a) of 
the City Municipal Corporation Act. 
The duty in the form of surcharge is 
leviable under section 135 (a) on every 
instcument of the description specified 
in the four sub-clauses of sub-section (5) «f 
the ѕессіоп. ` Аз the document doès not 
fall within the fourt? clause, namely, 
mortgage with possession cf, immovable 
property, the irstrument in question is 
not liakiz to duty on the rate thet is pre- 
vided for in section 135 (5).. But, the 
contention on behalf of the Revenue is 
that surcharge is leviable on the stamp 
duty imposed as such, whether the ir stru- 
ment is of the description specified in. 


i 


s 
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section 135 (b) clauses (2) to (i7) or not 
and that if a stamp duty is leviable, sur- 
charge is automatically leviable under 
section 135 of.the City Municipal Gorpo- 
ration Act. Equally, it was contended 
that if a stamp duty cannot be levied on 
the instrument, no surcharge сап : be 
levied. In support of this contention, a 
decision of the Full Bench of this Court 
reported in State (Chief Controlling Revenue 
Authority, Board: of Revenue) v. Simpson and 
Со.\ was cited. In that case, the instru- 
ment in question was not liable to duty 
under the Stamp Act. In the circum- 
stances, it was held that surcharge under 
section 135 of the Madras City Municipal 
Corporation Act could not be levied. 
The document in question in that case 
was an instrument by which. Messrs. 
Simpson and Co., and General Finance 
Co., Ltd. transferred. certain properties 
in favour of Messrs. Simpson and Co. 
which js a subsiciary company of the 
transferor company. Thisinstrument was 
exempted by the Government іп the 
notification, dated 17th December; 1938. 
It was agreed that the instrument was 
not liatle іс stemp duty under the Stomp 
Act. Then the question aróse whether 
surcharge cóuld be levied under section 
135 of the City Municipal Corporation 
Act. After discussing sections 98: and 
135 of the said Act, the Court expressed 
its opinion that the words *a duty on 


certain, transfers of property in the shape . 


cf an additional stemp duty ° rendered it 
clear beyond doubt that the tax was an 
addilional tax or burden upon a pre- 
existing tax under the Stamp Act, and 
could be appropriately leviéd.only where 
the instrument was liable to duty under 
the Stamp Act and not otherwise. The 
Court then observed — 


~ 


‘These words, considered together, 
“clearly imply that where there is an 
instrument, which is not at all liable to 
stamp duty under the Indian Stamp 
Act, 1899, as in farce for the time being, 
no surcharge could ‘he levied, because 
in law, this duty under section: 98 has 
to be *in the form of a surcharge оп 
the duty imposed by the Indian Stamp 
Act’. Undoubtedly under section 135. 
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(b), the rates make it clear that thi 
` surcharge is not to’ be a proportion c 
~ the stamp duty itself ‚һи will be a rat 

on the amount of the consideration o 

the value, of the. concerned propert 
“ not exceeding five per cent." 


Having found that the rates depended o: 
the amount o: consideration or value o 
the concerned property the Caurt rejectec 
the contention put forward by the Govern 
ment Pleader and held that the instru 
ment should he liable to duty under th: 
Stamp Act, before the power under sec 
tion 98 could be invoked to lay an addi 
tional burden or before any surcharg' 
itself could be formulated and enforced 
The Full Bench also relied on the Madra 
Local Revenue (Surcharge) Act; XIX o 
1954, and found that the word * surcharge 
is еп ployed jr. the very same sense, anc 
under that provision surcharge was to bi 
a proportion of' the charge or lanc 
revenue at a specified rate. We find our 
selves unable to agree with the reasoning 
of the Full Bench, for, section 98 of the 
City Municipel Corporation Act enable: 
the Council to levy a duty on certair 
transfers of property in the shape o 
additional stamp duty. The Full Benct 
quotes section 98 as saying “ іп the forn 
of a surcharge on the duty imposed by 
the Indian Stamp Act" We do-not finc 
the words ‘inthe form ОЁ? in section 98 
but the, words used are “а duty on cer- 
tain transfers of property in the shape o: 
an additional stamp duty." All that i: 
required is that the duty imposed is to be 
in the shape of ап additional stamp duty. 
The words * in the form ОЁ? are not found 
in section .98, but are found only in sec- 
tion 135 (a). We have already referred 
to. section 135 of the City Municipal 


- Corporation Act, and though it is stated 


to.be.a surcharge on the duty imposed 
by the Indian Stamp Act under section 
135 (a), the basis for the levy of this sur- 
charge is оп certain documents listed in 
the section at the rates specified in section 
135 (0). We are, therefore, of the view 
that the levy cf surcharge is independent 
of ‘the levy imposed under the Indian 
Stamp Act and could he sustained unde: 
section 135 (А) (v) if the requirements 


- ef that section are satisfied, namely, if 


they are Instruments specified in the sec- 
tion. -Normaily if it becomes necessary 
we should have referred the matter to a 
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Fuller Bench, hut а tecent decision of the 
Supreme Court reported in Madurai 
District Central Co-operative Bank Ltd. v. 
ncomz-tax Officer!, puts the matter beyond 
ontroversy. In the case before the 
iupreme Court, the Finance Act of 1963, 
?me to be considered and that Act 
тоуідед fc: a levy of.additicnal surcharge 
inder clause (a) of paragraph A of Part I 
f the First Schedule. The Co-opera- 
ive Society, which was the assessee in that 
ase, was not liable to pay income-tax or 
uper-tax on its business income. under 
he Income-tax Act. The main conten- 
jon that was put forward before the 
preme Court was that as income-tax 
r Super-tax was nct leviable on the co- 
perative society, additional surcharge 
Ould not be levied. Section 81 of the 
ncome-tax Act provided that income- 
ax shall not be payable by 2 co-cperative 
ciety in respect of profits and gains of 
iusiness carried оп by it. Part I, pera- 
raph A under the heading ‘ Surcharge 
n Income-tax’ provided—_ 


The amount of income-tax computed 
at the rates herein before specified shall 
be increasec by the aggregate of the 
surcharge calculated as under .... 


lause (е), with which the Supreme Court 
as. concerned, provided for the levy of 
an -edditional: surcharge for, the pur- 
oses of the "Union calculated on the 
mount of the residual income’ at the 
itas mentioned therein. The question 


r consideration before the Supreme: 


ovrt wes whether‘ clause (с) of the por- 
on ‘surcharge on incOme-tax’ occurring 
. paragraph A of Part I introduced a 
*w charge in the shape of additional sur- 
iarge so that the said charge could be 
vied even on a part of the assessee's 
come which was exempt from income- 
x and super-tex under sections 81 (i) 


)) and 99 (1) (v) of the Act of 1961. . 


f jecting the contention that'the heading 
Surcharge of Income-tax ” under which 
rovisicn was made in the Finance Act 
r the calculation of a surcharge, a spe- 


al surcharge and'an additional surcharge 


owcd that the levy of additional surs 
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charge on the :esidual incom? could not 
te dissociated from the main charge cf. 
zncome-tax, the Court held that the 
additional surcharge. is a distinct charge 
aot dependent for its leviability on the - 
assessee's liability to pay income-tax or 
Super-tax. The Supreme Court further 
observed that the section used the words 
*income-tax ...... shall further be: 
increased by an additional surcharge.’ 
These words are much stranger than the 
words ‘in the shape of an additiona] 
stamp duty’ found in section 98 of the 
"ity Municipal Corporation Act and the 
words ‘in the form of a surcharge on the 
duty imposed by the Indian Stamp Act’ 
found in section 135 (a) of the City Muni- 
aipal Qorporation Act. The Court con- 
cluded hy observing thus : 


“Тһе interpretation put by us on the 
Finance Act, 1963, does no violence to 
section 4 of the Income-tax Act, 1961, 
under which jncome-tax at the rates 
prescribed hy the Pinance Act is to һе. 
charged *in accordance with and sub- 
ject to the provisions ОР the Income-tax 
Act. The Income-tax Act exempts 
the assessees business income from . 
income-tax апд super-tax. The . 
Finance Act brings to. tax its residual 
income." А - 


The Court finally held that the edditiona + 
surcharge, though levied by the Finance 


` Act, 1963, Independently of the Income- 


tax Act, is but a mode of levying tax on 
a portion of the assessee's income compu- 
ted in accordance with the definition in. 
section 2 (8) of the Act of 1963. 


€. The decision of the Supreme Court is 
clear authority for coming to the сопсіц- 
scon that it is not necessary that a levy 
under the Stamp Act should he levied 
before ‘the surcharge is levied. We have 
already pointed out that the words in 
sections 98 and 135 of the City Municipal 
Corpcration Act are very clear that the 
surcharge is leviable $n the instrument 
s2ecified and not based on the levy under 
tne Stamp Act. ‘Jn view of the recent 
pronouncement of tho Supreme Court 
in Madurai District Central Co-operative 
Bank Ltd. v. lncome-tax Officer! the Full 
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Bench decision of this Court, reported in 
State у. Simpson & Go. is no longer роса 
law. - 


хя 


7.. ln the result, we hold that the docu- 
ment is not liable to surcharge under 
section 135 of the City Municipal 
‘Corporation Act of 1919. 
S.J. Reference answered. 


SSF 


{FULL BENCH] 


IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. : 


Present :—Р. S. Кайазат, Ofe.. CH.» 
С. Ramanujam and V. Balasubrahmanyan, 


‘The Chief Controlling Revenue 
Authority,Board of Revenue, Madras 
.. Petitioner* 


V. 


Mariappa Vellalar ..  Resfog dent , 


dndian Stamp Act (11 of 1899), Schedule 1 
Article 55 — Money sent by M? living 
.abroad to his brother * S ?— Purckase of pro~ 
perty by I S? in his own пате with the money 
—M returning to India—‘ Benami release 
eed? executed by 5 8° in favour of * M^— 
Document whether chargeable as release deed 
ө? сопоєуапсе. ub 


.M who was residing at Singapore sent 


"money to his brother 55$? in Madras. ` 


„S purchased properties in his own name 
with the money so received. On the 
‘retucr, of М , he took possession of all the 
properties and ‘S” executed a release 
deed titled as “ benami release deed ” 
stating that the properties belorged to 
< M? and ‘$’ had no title to it. The 
document was presented for registration. 
"The Sub-Registrar impounded the docu- 
ment and sent it to the District Registrar. 
"The District Registrar was of the opinion 
that the document was liable to duty as а 
«conveyance under Article 23 of Schedule 
І to the Stamp Act, since $ * had treated 
ihe properties as his own and dealt with 
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them as such. On a refcrence made to 
High Court, 


Held: On a reading of the document 
there could be no doubt that it was only 
a release deed. In the document there 
was по kind of title or right claimed by 
85°. It was clear that the real title 
always stood with € M’. In such cir- 
cumstances, the document could only be a 
release deed executed hy ‘ $? renouncing 
all his claims, if he had any, and putting 
the title of “М? beyond апу cloud. 


[Para. 1.] 


The Additional Government Pleader II 
for Petitioner. 


№. Chandramouti, for Respondent. 
The Order of the Court wes made by 


Kailasam, Ofg.  Gj.—This reference 
was made by the Chief Controlling 
Revenue Authority, Board of Revenue, 
Madras, under section 57 of the Indian 
Stamp Act. In this case, the respondent 
sent moneys to his brother Simbasiva 
Vellalar, while he was residing in Singa- 
pore, to purchase landed properties in, the 
village of Pattaveli. The said Sambasiva 
Vallalar, with the moneys sent by his 
brother, purchased certain properties in 
his own name and subsequent to the 
return of Mariappa Vellalar; `Мат{арра 
Vellalar took possession of all the proper- 
ties. In the document executed by Samba- 
siva Vellalar, which is styled as ‘ Ведат: 
release deed °, it is stated that the pro- 
perties. were purchased with the money: 
of his brother and for. his benefit and that 
he had no title to it. When the docu 
ment was presented for registration, the 
Sub-Registrar impounded it and referred 
the case to the District Registrar. The 
District Registrar was of the opinion thai 
since the respondent's brother had sold 
some portion of the properties and 
encumberred some of the properties foi 
obtaining Government loans as if the 
lands were his own, the document in 


„question should be considcred only as a 


conveyance chzrgeeble under Article 23 
of Schedule I to the Indien Stamp Act. 
"Therefore, he assessed the document to 
a Stamp duty of Rs. 3,335 on the market 
value of Rs. 73,000 with a penalty О] 
Rs. 200. The respondent filed an appeal 
before the Board of Revenue which dis- 
missed it. On a representation made by 
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the respondent to make a reference to 
this Court under section 57 (1) for ad- 
ludication as the subject involves a ques- 
tion of-law, this reference has been made 
:0 this Court which is as follows : 


4 Whether the document styled as 
*Benami Release. Deed’ executed by 
the brother of the respondent, Thiru 
Sambssiva Vellalar in. favour of the 
respondent by the Document No. P. 
8/70, dated 28th November, 1969 in 
Sub-Registrar Office, | Muthupet, 
- Thanjavur District, is chargeable as а 
deed of release under Article 55 of 
Schedule I to Stamp Act, or it'is a 
‘conveyance’ of property chargeable 
under Article 23 of Schedule I of Indian 
Stamp Act orany other Article of thé 
Act.” za 


Jn a reading of the document, there 
ould be no doubt that it is only a release 
leed. The recitals are very specific that 
he properties were purchased .with the 
noneys sent by Mariappa Vellslar from 
singapore out of his earnings in Singapore 
nd that title was always with Mariappa 
/ellalar.. It also further stated that as 
oon as Mariappa Vellalar came to India, 
iossession was delivered to him. ‘In the 
ocument there is no kind of title or right 
laimed by Sambasiva Vellalar. It is 
lear that the real title always stood with 
Матіарра Vellalar. In such circum: 
tances, thé ‘document can only he a 
elease deed’ executed Бу Sambasiva 
Vellalar renouncing all his claims, if he 
аа any and putting the title of Mariappa 
Vellalar, beyond any cloud. In the cir- 
‘umstances, we answer the reference that 
he document is only a release deed. f 


iJ. Reference answered. 


— 
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[FULL BENCH] 


IN THE HIGH COURT OF JUDI* 
CATURE AT MADRAS. 


PRESENT :—P. S. Kailasam, Offg. CJ., 
С. Ramanujam and V. Balasubrahmanyan, JF. 


The Chief Controlling Revenue: 
Authority, Board of Revenue, 
Madras Petitioner 


v. 


С. Lakshmanaswa mi Chettiar: - 
і Respondent. 


Indian Stamp Act (Lof 1899),sections 2 (15), 
2 (24X—Document distributing — propertier 


among married and unmarried daughters - 


Properties ancestral as well as self -acquired 
— Document styled partition deed — Registrar 
holding ‘document as séttlement—Raeferenée™ to 
High Court— Document held to be a settlément: 


L who had ancestral as well as self-acquir~ 
ed properties executed a document distri 
buting the properties among his daughters,. 
L claiméd that 
the document was.a:partition-deed for 
registration purposes, and filed an affida~ 
vit stating that the properties were 
undivided and enjoyed .in common 8 by 
him and his daughters as co-owners. The 
District Registrar construed the docu- 
ment аз, а settlement. The. Board of 
Revenue on appeal referred the, matter 
to the High Court. ` 


Held: As the daughters had no right to- 
the properties, they could not he called. 
co-owrers on the date of the, document 
and, therefore, there’ could be no parti- 
tion, but only. a settlement. There was 
Ho whisper in the instrument in. question, 
that the daughters were co-owrners Or 
had any interest in the property. On 
the other hand, the document fitted in, 
with the definition of ‘settlement’ con+ 
tained in section 2 (24) (5) of the Indian. 
Stamp Act. There. could, therefore, 
be no difficulty in. holding that the 
document was only a settlement.. | 
[Рата. 2. 


Case referred їо;——' 


Venkatappa v. Musal, 39 L.W.°157 : 150 
I.C. 119: АЛ.В. 1934 Mad 204. 
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The Additional Government Pleada: Il, 
for Petitioner. m 


R. Thillaivillalan, for Respondent. 
The Order of the Court was made by 


Koilasam, Ofe. C?.— This: is а reference 
under section 57 of the Indian Stamp Act. 
The respondent Lakshmanasami Chettiar 
executed a document on 15th February, 
1970 distributing his properties among 
his daughters, both married and un- 
married stating that they are his heredi- 
tary pfoperties as well as his self-acquired 
properties. Тһе document was presented 
for registration. But as the Sub-Regis- 
trar- felt а doubt about the nature and 
chargeability, he impounded it and refer- 
red it to the District Registrar for valua- 
tion and levy of stamp duty. The Dis- 
tiict Registrar treated the document as 
settlement deed and issued notice to the 
respondent through the Sub-Registrar, 
for evidence regarding the market value 
ofthe properties. The respondent filed 
an affidavit before the 


daughters as co-owners, that the divisicn- 
was made by him as determined һу the 
Panchayatdars and hy him as the fomily 
head and that it was only; a partition 
deed. The District Registrar feeling а 
doubt about the nature of the document 
referred it to .the Board of Revenue. 
The Board of Revenue, after obtaining 
the opinion’ of the Government Pleader, 


came fo the conclusion that the docu- 
a settlement deed. - In pur-. 


ment was 
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Sub-Registrar . 
stating that the properties are undivided 
and enjoyed in common by him and his: 


suance of the opinion of the. Board of. 


Revenue, the District Registrar, cons- 
trued the document as settlement and 
levied a deficit stamp duty of Rs. 2,520 


and penalty of Rs. 5. . Aggrieved by this," 


the respondent preferred ап appeal 
to the Board. ` The Board decided to 
refer the case to this Court under section 
57 of the Act with the following question : 


* Whether the document, dated 15th 
February, 1970 executed by the.res- 
pondent purporting 10 be a partition 
deed is really a partition deed as defin- 


“еа under section 2 (15) of the Stamp 


Act, or*a settlement deed under section 
2 (24) of the Stamp Act.” ~- 
The document in question was executéd 
by Lakshmanasami Chettiar in favour of 
MLI—2t 
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his daughters. It states that he wi 
partitioning his ancestral as well as h 
self-acquired properties between tk 
daughters. After mentioning the pr 
perties in separate schedule the documer 
recited that the daughters would | 
entitled, from the date of the executio 
of the partition deed, to enjoy the pr 
perties absolutely, paying kist, etc., an 
that the parties had taken possession o 
that date. It further recited that n 
share was given to the son, as sufficier 
properties have been given to him. ) 
also mentioned that the cther propertit 
belonging to the family were not divide 


2. It may be noted that the documer 
recites that the properties belonged t 
Lakshmanaswami Chettiar ancestral] 
and by self-acquisition. Nowhere in th 
document any right to the daughters € 
their being co-owners is mentioned. О 
the other hand, the document specifica ll 
recites that each sharer will become et 
titled to their share on the date : 
the execution and be in possession fro 
that date. As the daughters having ha 
no right to. the properties, they cannot t 
called as co-owrers on the date of tk 
document, and, therefore, therc could I 
по partition, but only a settlement. Se 
tion 2 (15). of the Stamp Act define 
‘instrument Of.partition! meaning an 
instrument whcreby co-owners of an 
property divide or agree -to divide suc 
propérty in severalty. There is'no whi: 
perin the instrument.in question that tl 
daughters are co-owrers or. have an 
interest in the property. On the othe 
hand, the document fits in with the defin 
tion of ‘settlement’, contained in sectio 
2 (24) (b), which runs as follows : - 


- 94, ** Settlement ??. means: any 1 оп-іезћ 
" mentary disposition in writing, of movab 
or immovable property, made— (a) ..... 
(5) for the purpose of distributin 
property cf the settlor among h 
famil# or those for whom he desires 1 
' provide, or for the purpose.of provi 
ing for sCme person ‘dependent о 

. him." І : 
The document in question is clearly mea: 
by Lakshmanaswami Chettiar for tk 
purpose of providing for his daughter 
The learned counsel for the respondei 
submitted that the document should n 
be construed as a settlement, for, Laksl 
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vanaswami Chettiar has explained the 
urport of the document by an affidavit 
hich he has filed. We have been taken. 
trough the affidavit, and in our opinion 

dees not improve the matter. The 
fidavit states in paragraph 1 that the 
"Operties mentioned in the partition deed 
еге in common enjoyed by himself and 
S daughters. There is no mention in 
е document in question that the pro- 
ties. were in common enjoyment. 
ab-paragraph (5) makes it very clear 
at the properties were ejther ancestral 
' the self-acquisitions of | Lakshmana- 
vami Chettiar, and, thercfore;the daugh- 
18 have no right and cannot claim as 
“Owners, There could, therefore, be. no 
fficulty in holding that the document 

only a settlement and was rightly 
'cided as such by the Board of Revenue. 


The learned counsel relied on a deci- 
m reported in Venkateppa v. Musalt. 
Tong reliance wes placed оп the obser - 
ition of the Bench at page 206, where it 
as stated — : 


** Even if-they are not really co-owners 
in the eye of law, still if they purport to 
be co-owners and if a document of this 
kind is executed in that capacity, it 
would come within the definition of 
an instrument of partition.” 


iat case rélated to a division between 
о persons, „Gurram Musal Naidu and 
iram Pedda Venkatappa Naidu. The 
rties were related, Gurram Vénka tappa 
lidu boing the first wife's son of Musal 
tidu. The document recited that they 
d settled their shares in the presence 

mediators and Concluded that they 
d partitioned all the properties in 
uttoor taluk, except those properties in 
wvetnagar. The Court, on a consi- 
ration of the document, found— | 
"The very fact of the reference to the 
oroperties as those in which thg. three 
»ersons have certain shares, indicates. 
that they purport at least to deal with 
them as co-owners.” А 


е facts stated would show that the 
cument was un-doubtedly executed by 
Owners, But, this decision, will not 
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apply to the facis of this case. Ар earli€r 
case reported in Reference from the Board 
of Revenue under section 46 of the Indian 
Stamp Act, 18791, was also relied оп. 
In that case a mother died leaving pro- 
perty to two daughters who enjoyed it 
jointly; one daughter died and her 
husband quarrelled with the surviving 
daughter about the property ; to stop 
Such quarrelling, a division of the property 
was made between the surviving daughter 
and the deceased daughter's husband, 
which was evidenced by two documents. 
In the circumstances, the Court held that 
though the documents were styled as re- 
lease deeds, they were really instruments 
of partition. "This decision also is not 
applicable to the facts of the case, for, 
admittedly the division in that case was 
betwcen two persons who were entitled 
to a share in the propcrty which was 
inherited. from » common person. We 
arc satisfied that the Revenue was right 
in holding that the document in question 
is a settlement deed and not a partition 


deed., The reference is answered 
accordingly. І 
S.J. . Reference answered. 
[FULL BENCH] = | 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT :—P. $. Kailasam, C3., G. Rama- 
guüjam: and V; B alasubrahmanyan rd. 


The Chief Controlling Revenue 
Authority, Board of Revenue, Ma dras 
: | Petitioner * 

R. K- Subra maniam and others 
у Respondents. 


Indian Stamp Act (11 of 1899), section 2.(17) 
—Sale deed—Another property given as in~ 
demnity under the sale deed — Property, given 
as indemnity substituted bater by another pro- 
Žerty by an indemnity bond—Document whether 
indem:ity bond or mortgage deed. 


The vendors while executing a sale-deed 


gave another property as indemnity | 


ЕЕЕ EM 
:l. (1879) I.L.R. 12 Mad. 198. | 
*R.C.No.20f1972, _ . 26th April, 1976, 
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against eny loss, damage or claim in 
-regard to the property conveyed. Subse- 
xquently the vendors with the consent 
-of the vendee executed an indemnity bond 


by.which they substituted the property 


-originally given as indemnity by another 
-property and presented the document 
Чот registration. 'The District Registrar 
held that the document was both a 
‘mortgage deed and an indemnity bond 
.attracting levy under Articlc$ 34 and 40 (4) 
-of Schedule 1 to the Indian Stamp Act. 
‘On a reference made to the High Court, 


eld: The document in question did not 
ssecure the preformance of any engage- 
ment, but it was merely a contract by 
"which the vendors promised to save the 
-vendee from any loss or damage that 
-might be caused to the vendee by the 
-conduct of the vendors or by the conduct 
-of any other person. This was clearly 
.a contrat of indemnity falling under 


:section 124 of the Indian Contract Act.. 


In this case where the vendors had not 
engaged themselves to perform any, posi- 
tive act or services to the vendee, the 
‘rights created under the instrument by 
-way of indemuity for any loss or damage 
"which the vendee might suffer could not 
be said to come under the definition of 
** mortgage ”. [Para. 5.] 


ase referred to :— 


In the matter of Giraj Singh, (1887) L.L.R. 
9 All. 585 (F.B.). 


V. Manivannan, Additional Government 
"Pleader II, for Petitioner. | 


И. Govindarajulu and R. Thanikachalam, 
for Respondents. 


‘The Order of the Court was made by 


.Ramanujam, J.—This is a case referred by 
the Board of Revenue under section 57 
of the Indian Stamp Act, 1899. The 
respondents along with their father 
"Kanthimathinatha Pillai had executed a 
:sale deed, dated 18th November, 1967 in 
favour of one Thifumathi Nagammal in 
respect of the property bearir.g door No. 6, 
"Munuswami Achari Street, Siruvalloor, 
"Madras. Under the said sale-deed the 
-house and ground bearing door No. 51, 
‘SSeshachala Mudali Street, Siidapet, 
“Madras, had been offered by the vendors 
-and accepted by the vendees as indem- 
"ity against any loss, damage or claim 
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in regard to the property conveyed. Th 
vendors subsequently approached th 
vendee, to release her right of indemnit 
over the said property bearing door Nc 
51, Seshachala Mudali Street, Saidapet 
Madras and to accept irstead anothe 
property bearing door No. 16, Pillia 
Koil Street, Saidapet, Madras as indem 
nity. The vendee agreed tc the sai 
proposal of the vendors and released he 
rights over tke property given as indem 
nity under the sale-deed, by means c 
a release deeg.: Thereupon, the vendo: 
executed an instrument, dated 20th Apri 
1968 purporting to be an indemnity bon 
in favour of the vendee in respect of th 
substituted property bearing door No. 1t 
Pilliar Koil Street, Saidapet, Madras 2 
agreed. Itisa recital in the said inden 
nity bond tha: since litigation had cropr 
ed up in respect of the property covere 
by the sale-Geed, the new property 
mede available against any loss thz 
might be incurred by the vendec in tk 
said litigation. The above documen 
dated 20th April, 1968 was written or 
stamp paper of the value of Rs. 202.5 
When it was presented for registratic 
the Sub-Registrar felt a doubt as to tł 
quantum of duty payable on the дос 
ment and referred the matter to tt 
District Registrar, Madras, who held th: 
the document was both a mortgage dee 
and an indemnity bond attracting levy « 
stamp duty under Articles 34 and 40 (i 
of Schedule I to the Indian Stamp А 
1899, and chargeable under section 6: 
the Act with the higher of the duties. 
2. An appeal was preferred to tl 
Board of Кеуегце by the responde 
against the ovder of the District Registra 
The Board dismissed the appeal, egreeix 
with the view expressed by the Distri 
Registrar. Subsequently the responde 
Obtained a direction on 27th Februar 
1970 by way of mandamus from this Cou 
directing the Board of Revenue to ref 
the case to this Court under section 57: 
the Indian Stamp Act. In pursuance 
the sald direction, the following questic 
has beer referred for our decision : 
* Whether the document, dated 201 
April, 1968, executed in respect of t} 
property bearing door No. 16, Pilli: 
Koil Street, Saidapet, Madras, | 
R. K. Subzamaniam and others is liab 
to stamp duty both as an indemni 
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bond and a mortgage deed attracting 
levy of stamp duty under Articles 34 
and 40 (5) of Schedule 1 of the Indian 
Stamp Act, 1899 and chargeable under 
section 6 of the Act with the higher of 
the duties." - 


is the contention of the learned counsel: 


ppearing for the Revenue that the docu- 
tent in question can clearly be treated 
oth as a mortgage deed as well.as an 
idemnity bond. There is no dispute 
"fore us that the document in question 
illfall under the definition of * indemnity 
ond*. Therefore, the only ques- 
оп ‘for consideration is whether the. 
geument falls within the definition of 
mortgage deed” in section 2 (17) of the- 
idian Stamp Act, so as to attract, the 
igher of the duties. 


““ Mortgage deed ” as defined in sec- 
tion 2 (17) is as follows — 


** Mortgage deed °° includes every ins- 
trument whereby, for the. purpase -of 
Securing morey advanced. or to» be 
advanced by way of loan, or an existing 
or future debt, or the performance -of 
an engagement, ore person -transfers, 
Or creatcS to, or in favour of another a- 
right over or in respect of Specified pro- 
perty.”? . Tek ee 


is clear that the document in. question 
DOt One executed for the purpose of 
suring moreyadvanced or to beadvanc- 
by way of loan, or an existing or future 
bt. The learned Government Pleader 
omits that the document is one execut- 
for the purpose of securing due per- 
‘mance of an agreement. He refers to 
> various recitals in the document in 
oport of the said submission. The 
erative ‘portion of the deed of 
асу dated/20th April, 1968, is as 
ows :— ` : 


"Now this deed ofindemnity witnesseth 
hat in pursuance of the aforesaid agree- 
nent and in consideration of the party 
Xf the second part releasing her rights 
'ver the property set out in Schedule A 
Пуер as security іп the sale-deed, dated 
Bth November, 1967 by executing 2 
leed of release, this dz y the parties of 
he first part do hereby create аг in- 
lemnity over their house and ground 
aring door No.16, Pilliar Koil Str eet, 
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Saidapet, Madras, more fully described: 
in the schedule B herein against any 
loss, damage or claim that may be pur 
forward by any of the party of the 
Second part or any loss or.claim that 
may be incurred by the party of the 
Second part in respect of the afcresaid 
suit O.S. No. 5234-of 1966 and any 
appeals therefrom.” 


The above cperative clausé in the docu- 
ment shows that the respondents have 
created an indemnity over door No. 16- 
Pilliar Koil Street, Saidapet, Madras, 
against.any loss, damage or claim that 
may be put forward by any of themágainst 
the vendee or any-loss or claim that 
may be incurred by her in respect of suit. 
O.S. No. 5234 of 1967 ага any appeal 
therefrom. 


3. Under the sale-decd, {һе respondents: 
have given their property No. 51, Sesha-- 
chala Мода Street, Saidapet as indem~ 
nity fpr any loss or damage that may be 
incurred by the vendee due to any defect 
in thei- title to the property sold. But 
instead of'that property another property- 


bearing door. No.'16, Pilliar Koil Street, 


Saidepet, Madras has been, substituted 
by the document in question. ` The docu- 
ment merely substitutes another property: 
for the propcrty that was originally given. 
as indemnity in the ssle-deed. The. 


. respondents have not engaged themselves: 


earlier to the document to perform any: 
particular act orservice. Neither under- 
zhe sale deed nor in the document in 

question the vendors have agreed them~ 
selves to perform any positive act or вет” 
vice the due performance of which had to- 
зе secured by an indemnity. Both in 

zhe sale-deed as well as in the document- 
in question the respondents have offered: 
certain immovable property as indem- 
nity towards any loss, damage or claim’ 
the vendee may suffer as consequence of 
defect intitle. Offering certain proper- 
ties as indemnity for loss or damage 

which the vendee may suffer as a result; 
Gf defec: in title cannot be equated to an 

engagement under whicH the vendors have 

undertaken to perform any positive act, 
the due performance of which had to be 
szcured by a deed. It is true, wherever- 
ane person creates a right in favour of 
another under an instrument in respecy- 
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of a specified property to secure the per- 
formance of an engagement then it will 
partake the nature of mortgage deed. 
It cannot be disputed that under the 
document in question the vendors have 
-offered their property as indemnity to 
she vendee only against any "possible loss 
damage or claim and not for securing 
the performance of any engagement. 


4. "The Revenue says that the document 
has been executed in furtherance of a 
‘prior and specific essurance given by the 
-endors to the vendee to substitute 
another property as indemnity against 
any loss or damage and that makes the 
documenta mortgage. It is true that the 
vendee has earlier released her right 
©} indemnity in respect of some other 
property on the assurance given by the 
vendors to give another property as 
indenmity and that the document 1n 
question came to be executed in pur- 
suance of such an assurance. HceweVer, 
such an assurance to substitute another 
property as indemnity cannot be treated 
as an “engagement” entered into be- 
tween the vendor and the vendee. The 
word ‘engagement ? is not defined in the 
. Stamp Act or in the Contract Act, but it 
must mean ‘a contract’ as defined in 
section 2 of the Contract Act. The word 
* engagement ’ occurring in section 2 (17) 
cannot, therefore, be equated to a mere 
assurance Or undertaking. In the con- 
text, it has to be taken to mean a binding 
and enforceable contract. Here, apart 
{тота the contract of sale, there is no other 
contract to securé the performance of 


-which the document.had been executed. : 


‘Though the property given as indemnity 
fn the document in question is of a speci- 
fied property, and the vendors have trans- 
ferred or created a right in favour of the 
vendee over such specified property, still 
во long as it is not possible to hold that 


the creaticn of interest was for the purpose, 


of securing the performance of an engage- 
‘ment, it cannot ‘be. treated es coming 
under the definition of.‘ mortgage °.. 


5. The document in question, as elready 
stated does not secure the performance of 
dany engagement but it is merely a 
\сопітасї by which the vendors promise to 
isave thé vendee from any loss or damage 
that may be caused to her by the conduct 
Jof the vendors themselves or by the con- 


duct of any other person. This is clearly 
a contract of. indemnity falling under 
section 124 of the Indian Contract Act 
A contract of indemnity contained in ar. 
instrument, which is implied. by law or i: 
ancillary to the main- purpose is no: 
separately chargeable with duty as ar 
indemnity bond. It is for this reason а 
covenant relating to a warranty of title 
included in a conveyance is not charge: 
able separately: as'an indemnity bond 
"Therefore, in this case where the vendori 
have not engaged themselves to perforn 


‘any positive act or services to the vendee, 


the rights created under the instrument by 
way of indemnity for any loss or damag‘ 
which the vendee may suffer canno: 
be ssid to come under the definition o: 
* mortgage °. i 


6. The decision in Jn the matter of Gira 
Singh*, referred to by the learned Govern: 
ment Pleader is not of any assistance 
In that case, a grower of sugarcane exe 
cuted a deed whereby he borrowed : 
certain sum of money ard covenantec 
to deliver to the -lender or certain dat 
certain quantity of sugar and as a collate 
ral security he hypothecated the product 
of a field of sugarcane. The sajd deec 
was held.to be a mortgage by a - Ful 
Bench of the Allahabad High Court 
The reasons for holding the deed to be : 
mortgage are these : firstly there was : 
contract tc deliver certain „quantity o 
sugar with a provisicn for damages in cas 
of breach of contract to deliver. Second 
ly, it is а hypothecetion bond of certair 
movable property given as security for thi 
payment of any damages that may be 
come recoverable by way of compensa 
tion for non-delivery. On-the facts of thi 
сазе, no contract to perform any positiv 
act can be inferred, the performance 0 
which had to be secured by creating : 
right in the immovable properties. Ths 
Said decision therefore has no applica 
tion to the facis of this case. In our 
view, therefore, the document in questior 
will not fall under the definition of * mort 
gage deed’. The reference is answerec 
accordingly. There will be -no orde: 
as to costs. Jug М 


S.J. ‚ Reference; answered 





1. (1887) LL.R. 9 АП. 585 (Е.В.). 
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-N THE HIGH COURT OF JUDI- 
CATURE АТ MADRAS, ` : 


PRESENT :— T. Rameprasada Reo, J. 


Messrs Sreepathi Hosiery Mills (P.) 
Ltd., Calcutta and another 
i BT .. Petitioners* 


Messrs Chitra Knitting Company 
Piruppur 6 Š .. Respondent, 
Hoi] Procedure Gode (V of 1908), sections 19 
ті 20—Scope and applicability —Suit. for 
lemages for loss of reputation and business— 
Proper place of suing indicated, 


Section 20 of the Code of Civil Procedure 
ippears to be omnibus in nature, and .is 
ubject to the limitation mentioned in the 
Ahapter. One such limitation is contai- 
ced in. section 19. Under that secticn 
vhenever a suit for compensation for 
vrong done to person or to movable pro- 
rerty is filed, the option is with the plain- 
iff to either institute the cause based cn 
och, cause of action at the place where the 
eferdant resides dr works for gair or at 
te place where the wrong was committed, 
“here is no way out of this limitation as to 
1risdiction envisaged in section 19 of the 
»de of Civil Procedure. When the 
ide, which more or less lays down the. 
ubstantivé law, though procedural ip 
spect, regarding such matters of jurisdic- 
on, creates certain peripheries and limi- 
tions, particularly in the matter of the 
ying of suits in the forum of specified 
iurts, then no option is left to the litigant 
xcept to strictly adhere to such prescrip- 
on in the section of the C^de.' There 
eing no other choice available to the liti- 
ant who wishes to seek ccmpersaticn, he 
annot whittle down the express prescrip- 
ion ir section 19 cf the Code of Civil 
'rocedure, and lay emphasis on the oral 
vidence casually let in by him so as to 
«eats or vest jurisdiction in the Court, 
which has none.  —— [Para, 2.] 


‘etition under section 115of Act V of 1908 
raying the High Court to revisethe order 
{th Courtof the District Munsif, Tirup- 
ur dated 23rd April, 1975 and made. in 
).S, No; 135 of 1973. ` 





C.R.P. No. 1628 of 1975. 
: ; ` 15th October, 1976. 


Т.Е. Rajagopalan, for Petitioner, 
В.Т. Doraisami, for Respondent, 
The Court made the following 


Orver.—In spite ofsecticn 19 of the Gcde 
of Civil Procedure, the Ccurt below was. 
wrong in having entertained the acticn on. : 
the foot that it had jurisdicticn to do sò.. 
The short facts leading to the present ac-- 
пот аге as follows, The defcndants who- 
were admittedly residentsof Calcuttagave 
a complaint against the goods manufac- 
tured by the plaintiff and sent to Bembay; 
for sale and consumpticn, It is not in: 
dispute that consequent v pon such a com-- 
plaint preferred by the out-of-the State- 
residents the Bombay police tcok action. 
and seized the plaintiff’s gcods. ` The- 
case of the plaintiff was the defendants 
misled the police to believe that the con- 
signment of banians and hosieries sent by; 
him from Tiruppur to Bombay bore false- 
name or false mark, He therefore came 
forward with a suit for damages for loss: 
cf reputation and business ard filed the 
action limiting the quantum cf damages- 
sc as to being it within the pecuniary juris- 
diction of the Court of the District Mursi 
of Tiruppur. The defendants inter айа. 
contended that the District Munsif’s Court- 
Tiruppur hádno jurisdicticn to entertain 
the action. They raised other defences: 
also with which we are not now ccncerned,. 
The Court was asked tc take up the issue 
regarding jurisdicticn as a preliminary: 
issue and the learried District Munsif held.. 
that he had jurisdiction to try the suit, 


2. The learned District Mirsif noted. 
both sections 19 and 20 of the Code of, 
Civil Procedure, Secticn 20, though it} 
appears to be omnibus in rature, is suk-|3 
ject to the limitation menticned in the[; 
Chapter, One such limitation is contai- 

ned in section 19, Section 79 reads asf 
follows : E 






** Where a suit is for compensation for - 
wrong done to the person or to movable 
property, if the wrong was done within : 
the local limits of the jurisdiction of one 
Court and the defendantresides Ог car- - 
ries on business or personally. works for . 
‘gain within the local limits of the juris- - 
diction cf another Court, the suit may 
be instituted at the opticn of the plain-- 
tiff in either of the said Courts, ?* | 


1] 


Whenever a suit for compensation for 
wrong done to person or to movable pro- 
perty is filed, the option is with the plain- 
tiff to either institute the cause based cn 
such cavse of action atthe place where the 
defendant resides or works for gain or at the 
place where the wrong was committed, 
There is no way out of this limitation as 
to jurisdiction. envisaged in secticn 19 of 
the Code of Civil Procedure, The argu- 
ment is that the plaintiff hasexamined a 
witness who has sworn to the fact that he 
heard about the alleged damage done to 
the plaintiff, If this were to be tke 
basis on which jurisdiction can be created 
or vested in a civil Court, then secticn 19 
would be otiose, When the Code, which 
more or less lays down the substantive law, 
though procedural in aspect, regarding 
such matters of jurisdiction, creates certain 
peripheries and limitations, particularly 
in the matter of the laying of suits in the 
forum of specified Ccurts, then no opticn 
leftto the litigant excepttostrictly adhere 
to such prescriptions in the section of the 
Code, Section 19 is a specific secticn, It 
says that, where a suit for compensaticn 
for wrong done to person is laid, it should 
be filed at the place where the wrong is 
done or at the place where the author of 
the wrong resides or works for gain, There 
being no other choice available to the 
litigant who wishes to seek such ccmpen- 
sation, he cannot whittle down the express 
prescription in secticn 19 of the Code of 
Civil Procedure, and lay emphasis on the 
oral evidence casually let in by him so as 
to create or vest jurisdiction in the Court 
which has none. The order ci the Court 
below is therefore erronecus and svffers 
from an error of jurisdiction. The order 
is set aside and the lower Ccurt is directed 
to return the plaint to the plaintifl for 
being presented to the proper and ap- 
propriate Court, The civil revision peti- 
tion isallowed. "There will be no order as 
to costs, 


R.S. ———— Revision allowed* 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. $ 


Present :—T. Ramaprasade Rao, 7. 


B. Yamuna Bai . Petitionsr* 
D. 
N. Rangaswamy- . Respondent 


Tamil Nadu Buildings (Lease and Rent Con 
trol) Act (XVIL of 1960), sections 14 (1) (b 
and 19—Petition for eviction by landlord fo 
demolition and ^ reconstruction — Dismissal— 
Second application for eviction on the very sam 
ground—Not maintainable. 


If any order has been passed under sectici 
14 of the Tamil Nadu Buildings (Leas: 
and Rent Contrcl) Act between the sem 
parties, then the same issue which ha 
been finally decided cannot be raise 
again in a later instituted 2cticn cn th 
ground that circumstarces had allegedl 
changed. The purport of the request c: 
the first occasion and the later occasici 
in the instant case was the same, name ls 
demoliticn and reconstructicn. The c: 
sential pre-requisites fcr appreachir g th 
Rent Controller not having charged, sec 
tion 19 operates and the principle of r 
judicata prever ts the landlord or the lanc 
lady as the case may be, from pvrsvin 
an application for the grant of a simila 
relief. [Para. 2, 


Petition under secticn 25 cf the Tam 
Nadu Bvildings Lease and Rent Contre 
Act XVIII of 1960 as amended by Ac 
XXIII of 1975 praying the High Court t 
revise the order of the Appellate Authc 
rity (Fourth Judge, Courtcf Small Cause 
Madras dated ?0th September, 1975 an 
made in Н.К.А. No. 40401 1974 (HR 
No. 368 of 1972 Rent Controller (VJ 
Judge, Court of Small Causes, Madras) 


Manicka К. Ramalingam, for Petitioner. 


M.V. Ganapathy Subramanya Iyer, for Re. 
pondent. : 


The Court made the following 


Orper.—This Civil Revisicn Petition hi 
to be dismisscd though not cn the grour 
on which the lower Ccevrt based its conch 
sion, buton the ground that the petitione 
landlady is notentitled to possessicn cf tl 
buildings which are. two rooms in th 
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| т 
азе on the specific legal injunction sanc- 
toned bythe principle laiddown in section 
9 of the Tamil Nadu Buildings (Lease 
ad Rent Centrol) Act, 1960. Itiscom- 
ton grourd that the petiticner scught for 
he eviction of the respondent frcm the 
ery same building on the ground that 
he wanted to demolish and reconstruct 
Le same. This was early in 1964, That 
pplication was dismissed. She renewcd 
Бе request under tbe present applizaticn 
led in 1974 on the very same grcvnd, 
amely demolition and reconstrvcticn, 
he wanted the tenant to-vacate sc that 
he could demolish, reconstruct and cc- 
upythesame. The lower covrt dismis- 
ed the application on the ground that it 
acked bona fides, I am not inclined to 
znvass the correctness of this view as 
11$ Court has consistently taken tbe posi- 
ion that orders for eviction under secticn 
4 (1) (b) of the Act when asked for by a 
indlord, shovld be gravted providcd 
rima facie he satisfied the requirements 
{ the section, and the request of the land- 
xd cannot be defeated on extranecus 
cnsideratiors and grounds. But the 
wre formidable contention of Mr;Gana- 
athi Subramania Iyer is that by reason 
Е the admitted dismissal cf an applica- 
ion under similar circumstances and 
nder the same provision of law, the pre- 
st application for the same relief under 
1e similar circumstances and yet again 
nder the simila: provision oflaw is barred 
nder section 19 of the Act. Mr.-Rama- 
ngam, however, would say that circum- 
:апсеѕ have changed and that therefore 
1e landlady would be entitled to ask for 
ich an eviction, } am unable to agree, 
Section 19 is important and it reads 
Lus : PE E 
: Section 19. — Any. applicetion under 
section 3-A or section 12, and ary appli- 
cation under sub-section (2) or sub-sec- 
tion (3)-or sub-section (3-A).of section 
10 or under sections 14, 15 or 16, shall 
ibe summarily rejected by the Autho- 
rised Officer or the Contrcller, as the 
case may be, if such application raises 
between the same parties or bezween 
parties under whom they or any of them 
«laim, substantially the same, issues as 
have been finally decided or as purport 


to have been finally decided, in a former . 


proceeding 
4i) under this Act, or 
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(2) under any other law from time to 
time in force before the date of the 
commencement of this Act and relating 

. to matters dealt with in this Act, ” 


Itisclear thatif ary order has been passed 
under section 14 of the Act between the 
same parties, then the same issue which 
has been fnally decided cannot be raised 
again in a latterly instituted acticn cn the 
ground that circemstances have allegedly 
changed. The purport of the request on 
the first occasion and in the later occasion 
was the same, "That was to evict the te- 
nant for the purpose of demolishing the 
building and recenstructirg the same. 
These essential pre-requisites for approa- 
ching the Rent Controller for an order 
couldnothave changed, They remained 
the same, In such circumstances спу 
section 19 operates and the well known 
principle of res judicata prever ts the-land- 
lord or the landlady as the case may be 
from pursuing, but at a belated stage, ar, 
application for the grantof a similar relief, 
Itis this that is prevented by law under 
section 19 of the Act, Luphold the objec- 
tion of the respondent that the landlady 
did not have tbe right to present the 
application under secticn 14 (1) (b) of 
the Act. I make it clear that this Court 
is not approving the order of the Court 


below in so far as the dismissal cf the | . 


application on meritsand the reasonsgiven 
by it for coming to the said conclusicn. 
However, on the ground that the land- 
lady could not maintain such an applica- 
tion under section 19 ofthe Act, the rent 
control petition has tc be dismissed. 
Hence the civil revision petiticn fails and 
it is therefore dismissed . There will be 
no order as: to costs. ' 
R.S. , 4 ———— 


Petition dismissed.. 


v 
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IN.THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. · . | 
Равзиңт:—Р.$, Kailasam, C.F. and V. 
Balasubrahmanyan, J. l 

U. Foam Private Limited, Sanath- 
nagar, Hyderabad 2e Appellant* 


2, 2 
The Assistant Registrar of Trade 
Marks, Trade Marks Registry, 


Shastri Bhavan, 35, Hadows. Road, 
-Madras-6 .. Respondent, 


Trade and Merchandise Marks- Act (ХШ ot 
1958), section 2 (3) — Registration of ` Trade 
Mark — Test —Gombination of letter and device 
to be considered as а whole. — der. P 


Where a markis ә combination ofa letter 
and a device or a word апа а device, thé 
get-up as a whole must be considered for 
registration, For the’. true test is, the 
totality of the impression that thé trade 
mark produces, and whether the impres- 
sion 50 produced is such as would cause 
confusion or deception. 1Рата. 4.] 


Appeal against the order cf the Hohoura- 
hle Mr. Justice Venkatareman dated 19th 
July, 1973 and passed in A.A.O. Nos, 286 
end 67 of 1976 respectively, preferred to 
the High Court against the orders of the 
Assistant Registrar of- Trade - Marks, 
Madras, dated 10th and 20th days of 
October, 1968, iu Application Nos, 
234787 and 234788 respectively. 

К, Raja, for Appellant. 

5.М. Ali Mohammed, tor Respondent. 
The Judgment of the Court was delivered 
by 

Balasubrahmanyan, -J.—Yhese are appeals 
under section 109 (5) of the Trade and 
Merchandise Marks Act, 1958. The 
appellant is a private limited company 
called “U” Foam Private Limited, 
Hyderabad carrying on business from 
1969 in the manufacture and sale of mat- 
tresses, pillows and cushions and also 
sporges, made essentially from a subs- 
tance called polyurethane foam, The 
appellant's products were being marketed 
under the mark “U” foam. In 1966 
the appellant applied to the Assistant 
Registtar of Trade Marks, Madras, tor 
registration of two of its Trade Marks in 





* L.P.A. Nos. 19 and 37 of 1974. 
28th July, 1976. 
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part А. One was a.mark carrying th 
letter “U” with a crown device cn 10] 
The other was a mark carrying the wor 
“U Foam" with the same crown devic 
on top of the first letter. As tespects th 
latter mark, the appellant made a di 
clajmer of the;word foam. The Assistat 
Registrar, however, rejected the. applic: 
tions, He held that the trade marks wei 
not distinctive. His vicw was that th 
letter “U?” was merely the first letter < 
the commodity-name urethare. As К 
the crown Сеуісе, he did rot thirk 
looked like a crown at all. According t 
bim, it was a non-descript object. 


2. On appeal, K.S. Venkataraman, Ji 
found that the appellant had. establishe 


-a name and even a near-monopoly for і 


products going under the name U-fcan 
He accordingly observed that the trad 
márks might be held to be factually di 
tinctive. He also fourd гс objecticn t 
the letter “U” foam fer se. But he prc 
ceeded to hold that both the trade mar) 
were not inherently distinctive. Jn tb 
view, he altogether denied registraticn » 
the trade mark “U” witk the crown devic» 
For the other trade mark consisting cf tk 
letter U-foam and the crown device, I 
directed registration under part A, subje» 
however, to the disclaimer both of th 
letter “U” and the word “foam”. 


3. The appellants have now come befc1 
us in further appeal Мг. Govin 
Swaminathan, learned counsel for th 
appellants contends that both the Assi 
tant Registrar and the learned Judge wer 
in error in refusing the registration : 
applied for, He submitted that, the tw 
trade marks were distinctive enough t 
be registered in part А. According t 
him, what gave them their disctinctiv 
character was not the letter alc re, ror th 


мота alone, butthe combinaticn of bet) 


each with the device of a cwn. . H 
complaint was that neither the Assista: 
Registrar nor the learned Judge saw ther 
whole,but proceededto consider the Ictte 
the word and the crown device, as thoug 
each one was a trade mark in itself an 
each had tc prove its individuality 


4, We must accept learned counsel 
criticism as justified. The Assistant Regi 
trar and the learned Judge had mistake 
tke treesfor the wood." ‘The Act defi 
a “mark”? in section 2 (j)as includi 
“а device, brand, heading, label, ticke 
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ате. signature, word, letter or numeral 
T aquycombination thereof,  Ytscers to us 
herefore, that where a mark is a combina- 
ion ofa letter and a device or a word and 

device, the get-up a8 а whole must be 
onsidered for registration, For the true 
est is, what is the totality of the impres- 
ton that. the trade mark produces, and 
*hether the impression so produced is 
ach as would cause confusion or decep- 
ion (See Halsbury (Simonds Edition) 
folume 28, page 589). The Assistant 
Vegistrar and the learned Judge were 
оё properly instructed in the Jaw in tak- 
1g the appellant's marks to pieces and 
lividing their attention between them, 
Ow to thisone, now to the other. They 
hould have judged the marks with un- 
livided attention for obtaining an over- 
H impression of their distinctiveness. 


Learned counsels’ further complaint 
ı that she significance of the crown device 
ғаз completelylost upon the learned Judge 
nd the Assistant Registrar, The latter 
ad let fall the remark thatno person seeing 
ie device would accept it was a correct 
:presentation of a crown, We feel that 


us last remark was .quite  inapposite 


i registration proceedings, We believe 
заб the point of discourse before .the 
ssistant Registrar was whether the 
evice was distinctive, not whether it 
газ artistic, The Trade Mark Office 
ino place far indulging in high faulting 
ct criticism, Inthe realm of trade marks, 
man may fling a potof paint in the 
ublic face and call it a trade mark, 


Ithough he may not do so in the Tate . 


tallery and -callit art, The Assistant 
egistrar also called the crown in the 
opellant's trade mark a ^non-descript, 
it really was that, then so much the 
etter for its distinctiveness. 


Across the bar, we were shown the two 
ade marks, The first depicted the 
tter “U”. What we saw was no ordi- 
ату letterofthe English alphabet; in 
1e appellants trade mark it wore a 
‘own audlooked quite distinguished. As 
«г the crown, it appeared majestic 
20ugh, more because of its, positioning 
ian anything else, Together, the letter 
ad the device’ produced a marked 
apression of distinctiveness, We found 
us to be true ofthe other trade mark as 
‘ell. Only more so, with the word and 
je hyphen thrown in for good measure, 
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7. We believe itisa truism of this depart- 


ment of the law tobetold that the Judge ` 


has to look at the trade mark himself and 
not leave it to others to see if it is distinc 
tive. Now thatwe have seen the appella- 
nt's marks ourselves, we` are satisfied 
that they pass the test, So much for 
inherent distinctiveness. 


8. Venkataraman, J.,had considered the 
other aspect, namely, factual distinctive- 
ness, aud he expressed complete satisfac- 
tion about its presence in this case. 
Indeed, he let the record speak for itself. 
The appellant, it would seem, started 
putting out its foam mattresses, pillows 
etc., under its mark in 1960. From then 
on there was по looking back. The sales 
in 1960-61: accounted fcr Rs. 85,000. 
By 1966-67. they rose to Rs. 34,66,512. 
Sales of sponges also registered a quick 
rise; In 1960-61 they were Rs, 8,100 
in 1966-67 they rose to Rs..1,30,000; 
Advertisement expenses were all the time 
rising. In 1960-61 the appellant spent 
Rs, 68,000. The appellant was the first in 
this line of trade. In the ten yearsit took 
to establish itselfin the market, the appel- 
lant has had no rivaland no imitator, 
even, The products are in constant 
demand, and the marks are for ever in 
the public eye. Shoppers have become 
familiar with the U-foam mark with the 
inevitable crown device. People have 
come to associate the mark with the appel- 
lant’s goods, There is now little chance 
of their mistaking the U-faom goods for 
the any one else's. 


9, The trade marks before us thus answer 
every test prescribed Бу section 9 (3), (4) 
and (5) for distinctiveness, There is no 
dispute thatthe first application in rela- 
tion. to mattresses, pillowsetc., falls under 
Entry 20 of the Fourth Schedule, and 
that the application in relaticn to sponges 
fallsunder Entry 21 ofthe same schedule. 
АП the objections to the trade marks 
were self-generated by the Assistant 
Registrar himself, a process which Courts 
have held can, onoccasion, be overdone. 


10. Learned counsel appearing for thé 
respondent has no arguments to, address 
before us, The decisions under appeal 
are insupportable. 


11. We accordingly, allow the appeals 
and direct the Assistant Registrar to pro- 


aah 


I]. 


ceed. with the registration of botb the 
appellant’s trade marks under part A, sub- 
ject to the appellant's disclaimer-cf the 
expression “foam” in the latter trade 
mark, In the circumstances, we make 
no order as to costs, : 

S.J. Appeals allowed, 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. | 


PnEsmwT:— P.$, Кайазат, Cj. and V. 
Balasubrahmanyan, F. 


Sri Srinivas Transports, Dindigul 


—— —À = 


Appellart* 
0. . ; 
The Regional Transport Officer, 
Madurai and another, .. Respondents. 


Tamil Nadu Motor Vehicles Taxation Act 
(111 оў 1931), section 4 (1), rule 1 (b)— 
Motor vehicle—Fitness certificate expiring on 
27th December, 1973—Stoppage Report sent 
-to Regional Transport Officer—Vehicle kept in 
garage from Ist January, 1974 to 94st 
March, 1974—Application for tax exemption 
—Regional Trarsport Officer holding owner 
guilty of non-payment of tax for first quarter 
and calling on him to pay tax plus penalty— 
Order not valid—Certiorari issued —Constitu- 
tion of India (1950), Article 226. 


Тре fitness certificate relating to a motor 
vehicle expired on 27th December, 1973. 
The owner sent a stoppage report to the 
Regional Transport Officer. No fitness 
certificate was obtained and the vehicle 
was gataged during January, February 
and March, 1974. The owner desired to 
ply the vehicle from 1st Apirl, 1974 and 
requested for tax exemption for the quarter 
ending 31st March, 1974, The Regional 
Transport Officer passed an order find- 
ing the owner guilty of non-payment of 
tax for the quarter ending 21st March, 
1974 ard called upon him to pay tax and 
penalty for that period, 


Held, on the facts, thatthe first proviso to 
rule 1 (5) ofrules made under Act III of 
1931 was applicable, and therefore, the 
appellantwasentitled to exemption from 
paymentoftax. Asthe case fellunder the 
first provisos it was not necessary for the 
owner to have taken steps under the seccnd 
proviso, namely, to send intimation in 





*W.A.No. 262 of 1974, 20th April, 1976, 
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writing by registered pcst acknowledg- 
ment due together with reasons for non-use 
and details of the place where the vehicle 
was garaged along with the certificate cf 
registration, permit, tax taken, etc. 
Applying the first proviso, the appellant 
would beexemptfrom paymentoftax, for, 
the quarter ending with 31st March, 1974. 

[Paras 5. and 6.] 


Appeal under clause 15 of the Letters 
Patent against the order of the Honoura- 
ble Mr. Justice Ismail dated 19th ‘April, 
1974 and made in the exercise of the 
Special ‘Original Jurisdiction of the High 
Court in Writ Petition No. 947 of 1974 
presented under Article 226 ofthe Ccnsti- 
tution ofIndia to issue a writ cf certio- 
rari calling for the records in Memo, В. 
No. 19434] Bl /74 on the file of. the 
Regional 'Transport Officer, Madurai and 
quash the order dated 26th March, 1974, 


V.A. Sadagopar, for Appellart. 
The Government Pleader, forResporidents. 


лын of the Court was delivered 
y 

P.S. Kailasam, G.F7.—This ^ appeal is 
filed against the order of dismissal in W, P. 
No. 947 of 1974 by Ismail, J. In the 
petition, the appellant prayed for the 
issue of writof eertiorari calling for the 
records in Memo, К. No. 19434 of 1974 
on the file of the Regional "Transport 
Officer, Madurai and quashing the order 
dated 26th March, 1974. | 


2. The fitness certificate of'the appel- 
lant's vehicle MDM 4467expired cn 27th 
December, 1973. The appellant sent a 
stoppage report to tbe Regional Trans- 
port Officer saying thatthey hadstopped 
running the vehicle. A few days prior 
to that #.¢.,0n 24th December, 1973, G.O. 
Ms, No..3260 wasissued, which came into 
force on 1st January, 1974. According 
to the appellant, no fitness certificate was 
obtained and the vehicle was garaged 
during the monthsof January, February- 
and March, 1974. On 25th March, 
1974, the appellant wrote to the Regional 
Transport Officer stating that they desi- 
red to resume plying the vehicle froml1st 
April, 1974 and requesting him to. grant 
themtax exemption for the quarter ending 
31st March, 1974. The Regional Trans- 
port Officer, Madurai passed the impvg- 
ned order on 26th March, 1974, finding 
that the appellant was guilty of non-pay, 
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ment of tax for the quarter ending 31st 
March, 1974 . and calling upon them о 
' pay the quarterly tax of Rs. 4,504.50 Е. 
plus penalty for the quarter ending 31st 
March, 1974.. The validity of this order 


is now ‘challenged. 


3: Section 4 of tre Madras Motor Veb:- 
cles Taxation -Act, 1931 empowers the 
State Government by notification in tke 
Official Gazette to direct that tax shall ke 
levied on every motor vehicle using ary 
public road’in the State of Madras, Tke 
words “ изіпе апу public road ? in that 
section were, omitted and insiead, the 
words *kept or used ”were substituted 
under Act XXXIII of 1973. Tte 
result: is that after the ‘ameridment, 
even if the vehicle was kept without 
being used; the State ^ Government 
would be entitled tolevy the tax, After 
the amending. Act XXXIII of 1973 
came into force, the Government passcd 
G.O. No. 3260 on 24th December, 1973 
providing for certain exempticns in the 
case of vehicles that were kept as defined 
in section 4 of the Motor Vehicles Taxa- 
tion Act, 1931. . Rule 1 provided that'fer 
the purpose of sub-section (1) of secticn 4 
ofthe Tamil Nadu Motor Vehicles Taxa- 
tion Асі; 1931 (Tamil Nadu. Act ПІ ct 
1931),2 motor vehicle shall be deemed to 
be keptfor use in the State of Tamil: Nadu 
if it fulfils the conditions laid down in (a) 
and (b) ofthe rules. We are not con- 
cerned with rule 1 (a) butonly with: rule 
(1) (b). Itprovidesthata motor vehicle: 
shall be deemed to be kept for use in tbe 
. State of Tamil Nadu in the case of trans- 
‘port vehicles so long as the' vehicle із 
covered by a permit or counter-signature 
ofpermitissued by any transportauthoritv 
in thisState orcovered by a permitgranted 
in any other State and valid in this State 
by virtue of rules made under clause (Ak) 
of sub-section (2) of section 68 of the 
Motor Vehicles Act, According to this 
tule, therefore, if the transport vehicle :s 
covered by а permit.or counter signature 
of permit issued by any transport autho- 
rity in this State, it shall bé deemed to be 
keptfor use’ in -the State of Tamil Nadu. 
But there are two provisos which act as 
exemption to the applicability of {Ыз 
rule, The first proviso runs as follows; 


st Provided that in the case of. a trars- 
“pb vehicle if the vehicle isnot covered 
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by a valid fitness certificate or a valid 
permitit may be deemed that the vehi- 
cle is not kept for use-as a transport 
vehicle апа itisnot taxable asscch." 


The second proviso runsas foll ws :- 


** Provided further that in the case. of 
motor vehicles not being intended tc 
be used during any period of a quarter, 
halfyearor year, as the case may be,the - 
Tegistered owner or person having -pos- 

- session or control ofsuch vehicles shall 
send intimation to the R, T.O. in whose 
jurisdiction the motor vehicle is kept; ir ` 
writing by registered post with 
acknowledgment due together with rea 
sons for non-vse and details of the place 

' where the vehicle is garaged, within *7- 
days of the expiry of the periéd: for 
which tax was already paid, that such 
vehicle will not be used after the said 
date of expiry of the licence for such 
period and shall at the same‘time sur- 
render the certificate ofregistration,- 

ermitand tax token, if any in respect 
of the vehicle or where such documents 
are seized or retained by any authority a 
certificate obtained from the concerned 
avthority for having seized or retained 
documents and ‘thereupon the `regis- 
` tered owner or such other persons shall 
not be deemed to have kept or used the 
"vehicle for such peric d ага no tax shall 
be payable in respectofsuch vehicle for : 
such period, 


The mere fact of having sentan intima- 
tion as per provision (ti) above will not 
entitle -a-person to claim exemption 
from liability to pay tax in respect. of 
' such vehicle, if Оп verifcaticn it is found 
that the vehicle has been used during 
such period or any portion thereof," · 


4. “he effect of the first-proviso is that 
though a vehicle is covered by a permit, 
it.ma; be deemed that the vehicle is геї 
kept for use as a transport vehicle, if the 
vehicle is not covered by a valid fitness 
certificate. Readisg this prcvisc by itself 
itappears that a vehicle may be deem d té 
benotkept undersecticn 4( 1) ofthe Actif 
itisnot covered bya-yalid fitness certificate. 
But the contention of the learned ccvnsel 
for the appellant was rejected by the lear- . 
ned Judge on the ground that-the prcper, 
provision that is applicable is the seccnd 
proviso, It may be seen that the seccrd 
‘proviso is applicable to cases where the 


I|. 


motor vehicles are not beirg intended to 
be used during any period of a quarter. If 
the intention is not to use the motor vehi- 
ele for-a quarter, it is required.that the 
owner should send intimation to theRegio- 
nal Transport Officer in whose jurisdiction 
the motor vehicle is kept in writing, by 
registered post with acknowledgment due 
together with reasons for ‘non-use and de- 
tails of the place where the vehicle is gara- 
ged within 7 days of the expiry of the 
period for which tax was already paid that 
such vehicle willnot be used after the said 
date.of expiry of the licence for such 
period; It also requires the operator to 
sutrendét the certificate: of registration, 
permit and tax token, if any, in respectof 
thevehicle. Insuchacase; the registered 
owner shall not be deemed to have kept 
orused the vehicle for. such регіса and no 
taxshall be payable. The second proviso 
also provides that the operator will not be 
entitled.to claim exemption from liability 
to pay tax in respect of such vehicle, if on 
verification it. was found that the vehicle 
had been used during such period оз any 
portion thereof, The second proviso is 
applicable to a case where allthe neces- 
загу documents ате available -,е,, certifi- 
cate of registration, permit, tax token etc., 
butthe operator doesnotintendto use the 
vehicle during any period of à quarter. 
When he has the necessary documents but 
he:does not intend to use the vehicle, he 
should observe certain pre-cautions tig., 
he should send intimation to the authority, - 
in writing, by registered post with ack- 
nowledgment due, surrender the registra- 
tion certificate, permitand tax token etc., 
and intimate the matter where the vehicle 
will be garaged. Аз we understand the 
second -proviso, it is meant to apply to 
cases where the vehicle is ready with the 
necessary documents іп a fit :condition to 
be run-on the road, but due to some rea~ 
sons; the operator intends not to use it 
during the quarter, whereas the first 
proviso is applicable to cases where the 
transport vehicle ig not covered by a valid 
fitness certificate. If there. is no valid 
fitness certificate or a valid permit under 
proviso (i) the. authority may déem.that 
the vehicle is поё" keptfor use as a.trans- 
port vehicle апа not taxable as such, This 
proviso -enables the authority to presume 
thatin the absence ofa yalid fitnesscertifi- 
cate,the vehicle cannot be deemed to have 
been kept for use and as such not taxable, 
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- payment of tax isnot available. 
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) 
The option is with the authority rcttc so 
presume if it turns out that in spite of the 
factthat the vehicle was not covered with 
a fitnesscertificate the vebicle was puton 
the road during the quarter or any partof 
the quarter, We are unable to read that 
the conditions laid down in proviso /ii) 
shovld also be fulfilled іп all cases where 
thi transport vehicle is not covered -by as 
valid fitness certificate. The-wordings of 
the two proviscs indicate that they are in- 
tended to operate under different circum- 
stances, tke first proviso to a case where| 
there is no valid fitness certificate or there 
is no valid permit, i.e, where there is 
absence of necessary documents for run- 
ning the vehicle, whereas the seccnd pro- 
viso is applicable to cases where the vehi- 
cle could be run and the necessary dccu- 
ments are available but the operator has 
no intention to put the vehicle cn the 
road for the quarter, ; In this connecticn, 
it may also be pointed out that thcugh 
there are the words *shallnot be deemed 
to have keptor used "*, in the seccnd pro- 
viso, it is mentioned therein, that, the 
authority, iter vertificaticn finds that the 
vehicle had been used during the quarter 
or any portion thereof, the excmpticn frém 


“o 


5. The learned Judge dismissed the writ 
petition on the ground thatthe first provi- 
so didnot apply to the factsof the case. 

According to the learned Judge, the first 
proviso merely refcrs to a ficti n cr dee m- 
ing provision and that it isnot intended to 
be obligatory or mandatory as seen frcm 
the use ofthe word‘may’. Weare unable 
to accept this reasoning for the seccrd 
proviso also provides that the registered 
owner shall not be deemed to have kept 
or used the vehicle.. The fiction is avai- 
lable under beth the . provisos... Thovgh 
the ‘words **may-be deemed” are uscd in 
the first proviso while **shall not be. dee- 
med’ are used in the second proviso, there 
cannot be any difference, forin the вессга 
proviso, exemption frcm taxis taken away 
ifon verification itis found that thevehicle 
has been used during the quarter. ‘This 
option is made available to the authority 
by using the word: **may in the first 
proviso, . We ате satisficd.that'cn the 
facts;the first proviso is applicable’ and, 


'therefore,the appellant is entitled to the 


exemption from payment of tax. As the 
case fallaunder the first proviso, it wasnot 
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necessary for them to have taken steps 
under the second proviso, namely, send 
intimation in writing by registered post 
acknowledgment due together with rea- 
sons for non-use and details of the place 
wherethe vehicle is garaged along with the 
certificate of registration, permit, tax 
token etc. 


6. In the result, we allow this appeal and 
hold, applying the first proviso, that the 
appellant is exempt from the payment of 
taxfor the quarterending with31stMarch, 
1974. But it.is made clear that if the 
authority has material forestablishingthat 
in spite ofthe absence of a valid fitness 
certificate the vehicle was used during the 
quarter or any portion thereof, he can 
insist on payment tax, There will be no 
order as to costs. 


8.7. Appeal allowed. 
IN THE HIGH COURT OF JUDI- 





CATURE AF MADRAS. 
Present :—S, Suryamurthy, 7 
Abdul ‘Khuddus | . _ Petitioner* 
D B ` 


Old Mosque Sunnath Jamath, Kilvi- 
shoram, Бу its Manager, Md. 
Haneef .. Respondent. 


Ejectment suit —. Notice to quit given by land- 


lord —Landlord accepting rent thereafter—Effect.. 


The acceptance of rent by the landlord 
after the issue of notice to quit would not 
amount fo his giving up the right that has 
accrued to him to evict the tenant:as a 
resulzof a notice terminating the tenancy. 
Nor would such acceptance of rent create 
a fresh tenancy. LPara, 1] 


Petitionuider secticn 1150f Act Vaf 1508 
praying the: High Court to revise the 
order ofthe Courtof Small Clauses (11nd 
Judge) Madras dated 23rd December, 
1975 and made in Ejectmént Suit Nc; 131 


of 1975. - А 

K.J. Chandran and Md. Kaleemullah, tor 
Petitioner, a BEY e 
N.V. Subramaniam and С. Jagannathan, tor 
Respondent, zx pr 


[he Court delivered the following 
[ubaMENT.—Thisisa civil revision petition 
against tlie jüdgmentofthe Courtof Small 





* GLR.P. No. 385 of 1976. - : 
os : 48 Augist, 1976. 
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Causes at Madras in Ejectment Svit No. 
131 of 1975. The respondent herein 
instituted the suit under secticn 41 of the 
Presidency Small Cause Courts Act for 
the eviction of the civil revision 
petitioner on the ground that the 
civil - revision petitioner, who is the 
tenant of the respondent, has not been 
paying the rent regularly and that the 
tenancy has been duly terminated by a 
notice dated 6th February, 1975. The 
building is exempted from the purview of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act as it is a property be- 
longing to a Trust. The civil revision 
Detitioner, as the tenant, contended and 
7eiteratesthe contenticn that the suit is not 
maintainablebecause the samehas not been 
instituted by the Muthavalli, that there 
was no Valid notice to quit and that by 
accepting the rent after issuing the notice 
to quit, the landlord Fas acknowledged 
hisright to continue in possession, Moha- 
med Haneef, who hasinstituted the suit as 
the Manager of the Old Mosque Sun- 
nath, Jamath, Kilvisharam, is the son 
>f the Muthavalli and he has been 
appointed by the Muthavalli, who 
-s his father, to perform the duties 
of a Muthavalli. He is, therefore,. a 
Muthavalli within the meaning of 
section 3 (f)of the WakfAct,1954. Heis, 
therefore, entitled to maintain the suit, 
The contention that there was no valid 
notice io quit is based on the cortention 
thatthe aforesaid Muthavalliisnoientitled 
toissue the notice andis, therefore, without 
any substance in view of the fact that the 
aforesaid Muthavalli is found to be a 
Muthavalli within the meaning of the 
WakfAct. Itiscontended that the land- 
lord hasaccepted a demand draft for Rs, 
280 sent along with Exhibit D-2 a notice 
dated 6th Augusz, 1975and that, therefore, · 
tre notice to quit issued by him has be- 
come indperative. There is no substance 
in this contention any more than in the 
other contention. Thesuit,it isseen, was 
fled on 24th March, 1975, . The accep- 
tance of rent thereafter, by the landlord 
would поё amount to his giving up the|. 


` zightthatlas accrued to him to evict the 


tenant as a result of a ndtice terminating, 
the tenancy, Nor would such aceeptance 
о? rent create a fresh tenancy. In‘ the 
circumstances, the judgment of the Court 
below is confirmed ard this civil revision 
petition is dismissed with costs, 


1) 


2. Тіз civil revision petitioner is granted 
nine months’ time to vacate on condition 
that he should pay-or deposit into Court 
the entire arrears of rent within 15 days 
from this date and continue to pay therent 
every month thereafter without any de- 
fault, Tf the civil revision petiticner fails 
to fulfil either of the conditions aforesaid, 
heshallbeliable to be evicted straight away. 


R.S. ————— Petition dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—T. Ramaprasada Rao and 
S. Ratnavel Pandian, jJ. - m 
Rangasami Gounder 


Appellant* 
t. ИС 
Periamutlhm Gounder and others 

; Po . Respondents. 
Specific Retief Act (1 of 1877), section 20 (2) 
—Suit Jor specific performance of agreement 


of sale—Inadequacy af consideration no . by 


ground for refusing. relief—Gross inadeq басу 
different—'* Unfair advantage’’, meaning’ of. 


The expression ‘unfair advantage’ 
appearing in section 20 (2) of the Specific 
Relief Act is not one of art but is one. 
which is. pregnant with meaning. - The 
unfair advantage should be such that 
on an overall appreciation of the situa- 
tion the Courts which are to adjudicate 
upon the subject- matter should come 
to a conclusion that the party which is 
complaining of such an unfair advantage 
should have been tricked and that there 
was a designed approach om the part 
of the plaintiff to victimise the alleged 
affected party. 1а the light of  Exflana- 
поп 1 to the section,.mere inadequacy 
of consideration is.no ground to refuse 


the discretionary relief of specific per- : 


formance. There is a mountain of 
difference - between inadequacy of price 
and gross inadequacy of price. Even 
in cases where the price is grossly inade- 
quate, Courts require an additional dose 
of proof that by reason of such a design 
on the. part of an avaricious purchaser, 
the vendor has been victimised. [Para 6.] 
Gase referred to:— | 


Lakshminarayana Reddiar v. Singarazelu 
Naicker; (1962) 2 .M.L.J. 156 : 75 L.W. 


*A.S. No. 163 of 1972 and | 
S.A, No. 979 of 1912. 


RANGASAMI GOUNDER 0. PERIAMUTHU GOUNDER (Ramabrasada Rao, 7.) 


17th June, 1976. ` 
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430 : LL.R. (1962) Mad. 617 : ALR. 
1963 Mad.24 1 777 
AS. No. 163 of 1972. 


Appeal against the decree cf thé Court 


- of the Subordinate Judge, Erode i 


Original Suit No. 44 of 1969, E 
S.A.No. 979 of 1972. 


Appeal against the decree of the Court 
of the District Judge, Coimbatore (East) 
at Erode in A.S. No. 495 of 1970 pre- 
ferred against the decree of the Court 
of the Subordinate Judge, Erode in 
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The Judgment of the Court was delivered 


Ramaptasada Rao, J.—'The primary suits, 
which were tried in the Court of the 
Subordinate Judge of East Coimbatore, 
are connected, - in the. sense that an 
adjudication in one will have an impact 
on the other. We shall now succinctly 
state the facts in the second appeal. 
The second appeal arises out of 
Original Suit No: 77 cf 1968 on the 
file of the Court of the Subordinate 
Judge .of Erode, which wes decrced in 
the first instance by the trial Court. On 
appeal to. the learned District Judge of 
Coimbatore-East, the judgment and 


.decree of the trial Court were set aside. 


One Rangaswamy Gounder whom we 
shall characterise as the plaintiff in the 
specific performance suit, filed the same 
for specific performance of an agreement 
of sale marked as Exhibit A-4 in that suit 
The-main allegations of tke plaintiff in 
this suit were that on 29th June, 1967 


defendants 1 and 2, who are the father 


and the eldest son, contracted to sell cer- 
tain properties described іп the agree- 
ment itself for a sum and consideration 


. of Rs. 10,000. An advance of Rs. 2,250 


was agreed to be paid by the plaintiff as 
the prospective purchaser. and. which 
was to he paid over by the plaintiff to 
the Elavamalai Co-operative Land Mort- 
gage Bank in discharge of a mortgage 
debt by then dye over the properties 
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agreed to be sold.: The further case of 
the plaintiff is that a sum of Rs. 750 was 
paid on that date to the defendants in 
cash for cultivation expenses. The 
balance of Rs. 7,000 was to be paid on 
or before 13th July, 1968 and on such 
payment, the defendants were to executt 
the deed of conveyance at their cos: 
and put the plaintiff in possessian of the 
properties. The usual default clauses 
were also’ provided for. The plainti? 
has paid the sum of Rs. 2,250 to the Bank 
as agreed to and having parted with the 
-sum of Rs. 750 alleges that though he 
was always ready and willing to perform 
his part of the obligation, the defendants 
were evading :the same апд ,Һе had to, 
therefore, institute the present action oz 
. 9th. March, 1968, which obviously is = 
date much in advance of the date fixec 
for performance of the contract. The 
defendánts jn their common written stste- 
ment alleged that they never agreed. to 
sell the properties. According to them, 
there was a possibility of the Bank taking 
coercive steps for recovery of the amount 
due to it and in order to discharge the 
‘mortgage debt they approached the 
plaintiff and wanted him to take the.sui- 
properties on lease for а period of three 
years at the rate of Rs. 2,250 per year 
and that the plaintiff was to pay a year's 
rent in advance and discharge the debt 
due to the Bank. On this basis anc 
understanding, it is said that Exhibit 
A-4 was drawn up and in that sense it was 
never an agreement for conveyance 05 
immoveable prt perty, but only a transac- 
tion of lease. As the defendents were 
illiterates, they signed the document 
without reading the same and - the 
plaintiff did not pay the balance. of the 
amount payable under the lease deed ané 
they denied that they received a sum cz 
Rs. 750 as alleged. Their case is that 
the property was worth about Rs. 30,000 
they that they were entitled to a part о? 
the Suit properties only and that would be 
worth Rs. 20,000. "They would therefore, 
' claim that even if t e agreement is to be 
‘interpreted as an agreement of sale, it is 
bad for the reason that the consideration 
stipulated is. inadequate. | In these 
circumstancés, they resisted the suit- for 
specific perform:nce. The trial Court 
' went into the question and found that the 
agreement was an agreement of sale and 
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not an agreement of lease ond that on the 
date of execution of Exhibit A-4, the. 
plaintiff paid a sum of Rs. 3,000 and that 
the defendanis did not prove that the 
consideration was inadequate nor were 
they compelled, due to their illiteracy 
and unknowinghess to be a party to that 
agreement. In those circumstances and 
after noting that the plaintiff did not 
even obtain possession of the land from 
‘the defendants and after observing that 
-Exhibit А-4 was a registered agreement, 
which was attested by the .kith апа kin 
of the defendants, the trial Court decreed 
the suit. On appeal, the learned District 
Judge concentrated on one aspect,namely, 
whether the price was adequate “and 
mainly on the ground of inadequacy of 
consideration, he.reversed the judgment 
‘of the trial Court. The léarnéd Judge 
also, if we may say so, indulged in an 
‘irrelevant discussion as to whether another 
third party to the suit wes a necessary party 
thereto. - He also found incidentally that 
the suit was premature and that, there _ 
w4s no real agreement for sale and even 
„if there was one, the plaintiff took advan- 
tage of the great pressures under which 
the defendants were at that time, for secu- 
ring funds and in that sense he reversed 
the judgment of the trial Court.’ Hence, 
"the second appeal by the plaintiff. 


2. Atthis stage, it would be convenient 
to digrees and state the relevant facts in 
the other suit which has given rise to 
A.S. No. 163 of.1972. Аз already stated 
by vs, defendants 1 and 2 in O.S. No. 77 
of 1968 were the father.ànd the eldest 
son. The second son was one Peria- 
muthu Gounder. For reasons better 
known and during the pendency of the. 
suit for specific performance already set 
Out, the second son, who is the -plaintiff : 
in the partition suit, whom we shall des- : 
crib2 as the second son, instituted: a ‘suit 


- informa pauper is seeking for a.declaration 


that the partition which took place :оп 
17th April, 1962 and as exhibited under 
Exhibit А-1, is а void instrument and 
would notbind him on the.sole ground 
that he was a minor on the date when he 
signed the same and, partictpated in it. 
It is also, pertinent. to. note that this ‘suit 
was filed’ after the suit for specific per- 
formance was filed to wit on 21st June, 
1968. 'That was at the time when the 


а). 


specific performance suit was about'to be 
-decreed ex parte. “The ‘second son has 
«come to 'Court to set aside the partition 
-deed on the only ground that he was a 
minor and also pleaded that his signature 
-was obtained by fraud and coercion and 
"the partition as a whole effected under 
Exhibit A-l'wasan unequalone. ‘To this 
suit his father Магіарра` Goundér, who 
"was the first defendant in the specific 
sperformance suit and Psttappan, who 
‘was the second defendant in that suit as 
also the plaintiff in specific performance 


-suit and others, were impleaded as defen- , 


-дапіѕ 1, 2, 3 etc. Defendants 1, 2 and 4 
to, 14 remained ex parte. "The third 
-delendant in the suit, who is the plaintiff 
їп the suit for specific performance, con- 
tested it and alleged that on the. basis 
of the said partition, the father and the 
-eldest son entered into an agreement to 
:sell the shares which they obtained under 
. the said partition and that having had 
‘knowledge of such a suit, the second son 
:has come upto this Court seeking to set 
‘aside the. deed of partition itself on 
‘some untenable grounds and he would 
also allege that the suit itself has been 
‘instigated by the fzther and the eldest 
son. On these necessary pleadings be- 
‘tween the contesting parties in the suit 
filed by the second son, the following 
‘issues were framed: wae 


(1) Whether thepls intiff was a minor on 
the date of the execution of thé partition 
deed, dated 17th April, 1962 and there- 
ifore, it is not binding on him ? : 


:distribution. ue "DM 
(3) Whether the plaintiff -has got ‘any 
ititle to.the properties covered "under the 
. agreement, dated 29th June, 1967 and 
in any event whether the agreement is 
‘not binding on the ‘plaintiff. — ... 
(4) Whether the plaintiff ‘is. entitled to 
"declaration and partition is prayed for. ~ 
(5) "To what reliefs ате the’ parties 
entitled ? | : m 
:3. -The learned jrial Judge held:.that 
though the plaintiff lost his remedy to set 
aside the' deed of.partition under the 
normal law of limitation, since he did nct 


agitate against it within thrée years trom 
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the/date when he bécame a major, Ye 
he was of the view that as the plainti 
has been proved to ‘be a minor, on th 
-date- of execution’ of the partition деен 
‘Exhibit A-1, the instrument is void ans 
“ineffective in so far as the second son й 
concerned and, therefore, һе accepted th 
` plaintiff's case, decreed the same, and hele 
that the second son was not'bound b 
the deed of partition Exhibit A-1. A 
against this, the-third defendant has filee 
^ A.S. No. 163 of 1972. S 

4. In so far as the suit for specific per 
-formance is concerned, which is an earlie 
one, the contention of Mr. T. R. Rama 
chandran, appearing for the plaintiff ir 
that suit and. the appellant hefore us ii 
the second appeal is that’ the learnet 
District Judge was wrong in having se 
aside the well considered judgment of the 
trial Court. He would point out that it 
the cursory treatment of the subject, the 
learned Judge did not go into the materia 
incidents and facts which throw abundan 
light upon the subject-matter һи соп 
cerned himself with the fact whethe» 
the father and the first son who were the 
defendants in that suit, really agreed t 
sell the property for such grossly inade: 
quate and insufficient consideration. - Ht 
would also attack the finding of the learn. 
ed Judge that the agreement of sale wa: 
thought of by the father and the. first son 
only to avert a coercive process-and there 
was a great pressure at or.about the time 
when the contract of sale was entered 
into. Hislastcontention is that the fathei 
and the first son, who éxecuted'the agree. 
ment of.sale cannot, in the circumstance? 
of the case, be described as:persons, who 
did not obtain assistance or.whó were 
helpless, but oiv the other hand they 
were assisted: by their kith .and kin 
such: as the mother and. other near rela. 
tions: He would also refer us to tht 
fact that the agreement of sale was ? 
registered one and was written by P.W. | 
who was examined in the.case. -P.W. ] 
will speak to the. fact that the sum. o 
Rs. 750 was paid. by the plaintiff on the 
date of execution: and in all.a sum 0 
Rs. 3,000 was agreed to be paid: by the 
plaintiff which :consisted. of acash pay 
ment of Rs. 750.as already stated and : 
sum of Rs. 2,250 to be.paid over to thi 
Go-operative Bank in discharge'of : 


BE v 
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tubsisting debt. . Exhibits А-1.апа А-3 are 
the receipts to show that the plaintiff did 

ay on behalf of the defendants a sum of 

sS., 2,250 to the (Co-operative Bank. 
The learned counsel for the respondent 
:owever would still urge that the agree- 
ment is not an agreement of sale. His 
main argument however, is that the agree- 
ment is bad, since the consideration “is 
grossly, inadequate and the father and 
the first son, were unaided and. illiterate 
it the time when they executed the agree- 
ment of sale and the surrounding circum- 
stances taken along with such a pressure 


zom outside would give the impression’ 


hat the agreement, even if itis an agree- 
ment of sale, is tainted.and in that sense 
che Court ought not to exercise iis, dis- 
"retion in the matter of granting ofa 
decree. for specific. performance. "A 

i, ‘We are not impressed by the ' manner 
n-which the subject-matter has been 
lealt with" by the learned District Judge. 
Kt is the adinitted case of both the parties 
that the sum of:Rs.2,250 was paid - by the 
plaintiff it discharge’ of a prior'mortgage 
leed in favour of'the' Co-operative Bank. 
Ihe dispute: was about Rs. 750. The 
payment.of this" sum -is ‘spoken: -to -by 
©.W.1, whose veracity has not been in’ any 
way challenged: before ‘us: Тһе. only 
:ttribute against this P.W. 1 as contended 
by the learned counsel for the respondent, 
3 that-he is-not ‘the normal person who 
:оша .Һауе been called for writing: this 
nstrument. P.W.1 is a village munsif 
ind it is not stated that he isnot acquaint« 
:d -with the drafting of such instruments 
д the village.. He swears that he was 
xesent when the sum of Rs. 750 was 


would aécept the payment of Ез. 3,000 
but ata tangent would go into exploratory 
сайїїетз such as inedequacy of price etc. 
Ге is no doubt true: that. inadequacy iof 
price which is gross and: which element 
zeates a reasonable impression: that: the 
antire bargainiis an :unconscionablé оде 
«would appeàl to. a» Court: ‘of `` equity 
«hich has a discretion, to:grant or refuse 
z relief for spécific performance. : In built 
in ‘section 20 of the Specific Relief-Act 
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of 1963 are certain guideliness to give-an 
idea as to what all.events and what cir- 
cumstances and what facts would be 
sufficient to hold that-a particular con- 
tract ought not то be specifically enforced 
on the ground of inadequacy. of consi- 
deration. The  Explanation- I to sub- 
section (2). of section 20 says that mere 
inadequacy of consideration, or the mere 
fact that the contract is onerous.to the 
defendant or improvident in its nature, 
shallnot be deemed to constitute an unfair 
advantage, within the meaning of: clause 


Ҳа) of sub-section (2) of section 20. This 


Explanation also deezls with »whet.is hard- 
ship within the meaning of clause (Р) of 


- sub-section (2) of section 20; Hardship 
„is one of the: grounds which could form 


the basis {ог negativing the relief of 
specific performance. But what is the 
nature of hardship that should be patent 
in,a given сазе is better stated in the 


language of the statute itself rather than , 


explaining the same. One of the cases 
in which.the Court may. properly exer- 
cise discretion not to decree the. suit for 
spectfic performance is where the contract 
would involve some hardship on. the de- 
fendant, which he did not foresee or 
where , . its “non-performance(, would 
involve.no such hardship on the plaintiff. 
Explanation J again refers to the fact that 
inadequacy of consideration or.a transac- 
tion being prima facie improvident would 
not come within the purview of the word 
‘hardship’:in clause (5):of sub-section (2) 
of section 20. ` Explanation 2 says that the 
question “whether ‘performance of con- 
tract would involve hardship on the de- 
tendant within the meaning of clause (5) 
shall, except in cases where the hardship 
has resulted from any act of the plaintiff 
subsequent to the contract, be determined 
with reference to the circumstances exist- 


€ 


ing at the time of the contract. © 
6. Ina given case, therefore, it is neces- 
sary for a Court which is called upon | to 
exercisé its judicial discretion їп the 
matter of.the.grant of decrees for specific 
performance to stafe and understand 
thé circumstances existing at the time of 
the contract to find whether there would 
be'any hardship if the relief is granted or 
whether such a. relief should ‘be negatived 
on‘ the ground thet the plaintiff is likely 
to have an unfair ‘advantage.over-’ the 
defendant. -The expression ‘ unfair ad- 


ay j 


or 
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vantage ° is not one of art but is one 
which is pregnant with meaning. The 
unfair advantage shoüld be such that on 
an overall appreciation of the situation 
the Courts Which are to adjudicate upon 
the subject-matter should come to the 
conclusion that the party which; is.com- 
plaining of such unfair advantage. should 
have been tricked and that there was a 
designed, approach on the part of the 
plaintiff to victimise the alleged effected 
party. ` Jt is stated by Fry in his work on 
€ Specific Performance ” as follows. 


. TO make a contract for an .insuffi- 
cient consideration incapa ble of enforce- 
ment by the purchaser would be practi- 
cally to prevent a man from selling his 
„property at less than its value |....,... 
however desirous he might he to sell it 

. for the price actually obtained. .and 
however unwilling or unable the put- 

‘chaser might be to purchase .at. its 
full value." . ors 


It is in- this light and context that the 
expression ‘ unfair advantage ° appearing 
in section 20 (2) of the Specific Relief. Act: 
to be interpreted and applied. -In the- 
light of the Explanation І to the section, it 
has been very well understood by Courts 
of law that mere inadequacy of considera-. 
tion is.no ground at all to refuse the dis- 
cretionary relief of specific performance: 
But what is alleged is that in this case 
there is gross inadequacy of consideration. 
The learned counsel relies upon the evi- 
dence of the plaintiff hiniself, who says in 
his evidence that he sold about two acres 
of his land.five or six years ago for a sum, 
and consideration .of Rs. 14,000. But 
thé plaintiff would describe. the said land’ 
as garden land of an area of 1.75 acres 


and 0-27 acres of Punja. What was the' 


nature of this garden land’? What were 
the crops which were raised on itand how 
it was dealt in the market, on these thereis 
no evidence. ; 
out‘in the cross-éxamination. А vague. 
reference to a sale years ago of properties 


of 2 acres ford sum' and consideration, 


of Rs: 14,000 would not be a safe guide 
and much less a universal guide: for 
adoption. at all times for all purposes. 


Again reference is made to another 


Statement, of the plaintiff, who stated 
that he waS‘not agreeable to Sell his pr 
‚ perties at thé rate of Rs..5,000 per асте". 


This has not been brought’ 


O=. 


This is referred to and relied upon by t 
learned - District Judge. When the: re 
intendment о? the., croSs-examinir 
counsel is thought of, what ought to | 
made out Is that the price paid w 
inadequate. It has never been brougl 
out and much less proved in а mann 
known to law that the price paid was grt 
sslyinadequate. There i$ a mountain : 
difference between. inadequacy of pri 
and gross inadequacy of price. Even i 
cases where che price is.grossly inadı 
quate, Courts require,an .additionsl do: 
of proof that by reason of such a desig 
on the-part 02. avaricious purchaser, -tl 
vendor has been victimised. It is th 
sort of proof that is required to.establi: 
or rather prompt the Court to negatis 
a' decree for specific performance on tl 
foot that the consideration is grossly in 
adequate.. Such. necessary proof ar 
even averment is absent in the insta: 
case. ,. E > "m 
7. The learned, counsel for the respoi 
dent reiterated what the learned Distri 
Judge has stated in the matter .of son 
discrepancy in.the area sought. tot 
sold and. abcut the alleged premetw 
institution of the suit. It is no ' dou! 
true that the plaintiff came: to Cou 
before the time. for performance hi: 
arisen. But according to him he mac 
himself sure that the defendants (tl 
father and the eldest son) were not incli 
ed to respect their obligations and, ther 
fore, he was compelled to come to Coul 
This is ап insignificant circumstances : 
the suit went or beyond the time fixed f: 
performance and the parties went · 
trial on the ground that there was r 
agreement of sale at all and even if the: 
was one it was unenforceable. As т 
gards the contention that there was son 
discrepancy in {Не area, the father ar 
the eldest son were no doubt: aware | 
their position,.for in their written stat 
ment they would say that were. entitle 
to a part of thé suit properties only гп 
that it was worth Rs. 20,000. .Certainl 
it could be presumed that the defendan 
are aware of the quantum of their entitl 
ment in the properties. . That this is so 
seen from the fact that they have deliver 
the partition deed: Exhibit A-I. 1 
Exhibit А-1 the property obtained by tl 
father and thé eldest son are de-limite 

z s d INS. E : 
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Jndoubtedly the plaintiff cannot get 
nything more than the property which 
де defendants obtained under the parti- 
ion deed. In any event the plaintiff 
annot secure specific performance of a 
ontract of sale over the property in which 
he defendants have no right. This. 
ontention. therefore, again is an insigni- 
icant feature in so far as the relief for the 
rant of specific performance is concerned. 


. As we said, the learned District Judge 
mbarked upon an enquiry ‘which is not 
uite pertinent or relevant to the subject- 
забег. He concentrated, as we said 
nly оп the alleged jnadequacy of con- 
‘deration. Even іп the citation given, 
iy the learned counselfor the respondent. 
akshminarayana — Reddiar у. — Singaracelu 
laicker*, the division Bench ot our Court 
xpressed the view that any contract 
hich gives one party an unfair advan- 
ige must fall under the category of 
ontracts which could not be specifically 
iforced, and it is well esteblished that 
iere inadequacy of price for which pro- 
erties are agreed to be sold would 
self be nó' hardship which could be 
Кеп note of by a Court for refusing speci- 
2 performance .,: This principle would 
ply to the instant case. We may also 
dint out Бете that the vague contention 
‘the learned counsel for the respondent 
at the father and the eldest son were 
iterates and unguided is not quite cor- 
‘ct. © We have already observed that 
xhibit А-4 is a registered document. 
he parties must'have gone to the Regis- 
ar’s office for registering the same. 
ibviously no one protested or objected 
such registration. Further, his father’s 
other, his brother and his uncle’s son 
ere all attestors to this deed. - Nothing 
even:ed them from going into the box 
id speaking to such an alleged unfortu- 
te stress and strain which is said to have 
mpelled the defendants to be a party 
an unconscionable bargain. No satis- 
story explanation has been given as to 
iy the kith and kin; who are blood- 
lations, are kept out of the witness 
x: - The obvious inference is that they 
Te not prepared to assist the father or 
> eldest son in perpetrating the theory 





. (1962) 2 MLL.J. 156 : 75 LW. 430: L.L.R 
52) Mad. 617 : А.Т.К. 1963 Mad. 24. 


THE MADRAS LAW: JOURNAL REPORTS 


(1977 


that the agreement of sale is one of lease 
and that it is not supported: by considera- 
tion етс. ‘ | ШОР 
9. We may also in passing observe that 
the contention which is hesitantly taken 
by the respondents that the agreement of 
sale is effectively an agreement of lease 
is again unsupported. No possession 
was-handed over by thé defendants to 
the plaintiff in the specific performance 
Suit which is an essential criterion to test 
whether the parties intended that. the 
agreement was to be understood. and 
acted upon as a contract of lease. A lease 
without possession of the subject-matter 
of the lease is unknown. Again the fact 
that a title deed relating to.the property 
namely, the partition deed Exhibit А-1 
was hended over by the deféndants to 
the plaintiff in the suit for specific per- 
formance is another indicia to show that 
the parties at all times understood Exhibit 
А-4 as а contract of conveyance. `` 


10. For all the above reasons we hold 
that «be learned District Judge in the 
second appeal has. applied the law 
wrongly. . Therefore, there is an error of 
law in his judgment. It is accordingly 
reversed and the judgment of the trial 
Gourt is restored. Р : 


11. Asregards A.S. No. 163 of 1972 the 
second son having had scent.of the suit 
for specific performance, filed this suit 
claiming that Exhibit А-1 which is the 
partition deed dated 17th April, 1962 is 
unforceable in so far as he is concerned 
because he was a minor on that date 
when he executed the same. Mr. Rama- 
chandran appearing for the third defen- 
dant in the suit for partition, Who js none 
else then the plaintiff in the specific perfor- 
mance suit and who is the real contesting 
defendant in that action, ѕауѕ that there is 
no satisfactory proof that the plaintiff was 
a minor on the date when he executed 
the partition deed. We dO not agree. 
Exhibit A-2 is the birth register extract. 
It shows that the plamtiff was born on 
3lst May, 1944. Не is stated to be the 
second son of Mariapp4 Gounder ‘and 
one Nanjammal Wht is said is that 
there may be many Магіарра Gounders 
and that the second son's mdiher was 
known: as Chinnammal and not as 
Nanjammal. "Reliance is placed upon the 
voters’ list Exhibit B-1, but we are unable 


I] 


to reject Exhibit A-2 and accept Exhibit 
В-1 the voters’ list, for the reason that 
the latter is merely the compilation made 
by the enumerator, who obtains informa- 
tion at sight from some one who gives 
him such information at the ‘time of his 
visitations. It is not necessary that the 
voter himself should give his or her name. 
The enumerator is satisfied if he obtains 
information .by some means or other. 
If the compilation of the voters list is 
made in such circumstances, it would be 
unsafe to place reliance upon it and 
exclude the birth register extract which is 
compiled under solemn circumstances, 
and in compliance with certain rules 
made under statute. We accept Exhibit 
A-2 and agree with the learned Subordi- 
nate Judge that on the date when the 
partition deed was signed by the second 
son (the plaintiff) in the partition suit, 
he wasa'minor. It is unnecessary for us 
to reiterate that all contracts made by 
minors, may be a partition arrengément 
as well, afe void and, the minor executant 
can treat the same as лол est. It is in 
that light the lower Court has decreed 
the suit for partition and upheld the 
plaintiff’s case that he was entitled to a 
declaration that Exhibit A-1 which is the 
partition deed; dated 17th April, 1962 is 
not binding on him. "The appeal, there- 
fore, fails and is dismissed. 

- In the light of our disposal of A.Se 
No. 163 of 1972 we make it clear that the 
plaintiff in the specific performance suit 
would only be entitled to a decree for 
specific performance in terms of the agree- 
ment of sale. The Court below while 
passing the final decree in the partition 
suit filed by the younger son should see 
to it that the properties agreed to be sold 
under Exhibit A-4 or a part thereof are 
as far as possible allotted to the share of 
the father and the eldest son so that the 
equities might be adjusted without much 
of inconvenience. The plaintiff in the 
specific performance suit will be entitled 
to a decree for specific performance for 
the amount already agreed for. There 
will be no reduction in this behalf. There 
-will be no order as to costs in either of the 


a als. . 
S S. A. No. 979 of 
е . 1972 allowed; A. S. 
No. 163 of 1972 
dismissed. 
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IN THE HIGH COURT OF JUD! 
CATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—5. Mohan, F. 

M. R. Ramamurthy  .. 
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The Director of Supplies and Dis 
posal, Shastri Bhavan, 35, Haddow 
Road, Madras and others 

ae Respondent 


Petitione 


Constitution of Indja (1950), Article 226- 
Government servant—FPixation of seniority 
Memorandum, dated 22nd Fune, 1949- 
Seniority list.revised and petitioner made juni 
to persons who entered service after him— Ret 
sion held invalid—Certiorari issued. 


The petitioner joined the ‘Governme> 
of India Service as a lower division cle» 
on Ist March, 1943. He was confirmt 
on 21st May, 1956 and promoted : 
upper division clerk on 30th March, 195 
He was confirmed on 24th January, 196 
He was subsequently promoted as Publ 
Relations Officer. On 6th April, I9: 
a seniority list was drawn by the Gover: 
ment by which the 3rd and 4th respo. 
dents who joined service after him we 
made senior to him applying the Mem 
randum, dated 22nd June, 1949 and à 
petitioner was reverted as upper divisi 
clerk. The petitioner challenged t) 
validity of this revision of seniority. 


Held: In the instant case, there was abs 
lutely no question of applying the Mem 
randum, dated 22nd June, 1949 at: 
since it applied only to persons who h: 
come from Pakistan'or the erstwhile Pe 
C States who:had -fo be fitted into t 
Government of. India Service. All € 
concerned persons in the case belong: 
to the Government of India service a» 
по question of comparable posts or grz à 
would arise. If that. be so, the servi 
in an equivalent grade also would n 
arise. Having regard to the backgrow 
in which the office memorandum w 
issued that was the only conclusion pos 
ble. Therefore, basing on this Mer 
randum, it was not open to responder 
1 and 2 to revise the list of seniority. . _ 


e! 


ЕРата. 1: 





“© W.P. No. 1484 of 1976. — 14th July, 19 
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ase referred to: f | 
inion of India v. Ravi Varma; (1972) 
S.C.R. 992; A.LR. 1972 S:G. 670. . І 
etition under Article 226 of the Consti- 
ction of India, praying that in the cir- 
umstances-stated. therein, ànd in the 
fldevit filed therewith the High Cout 
all be pleased to issue a writ of certiorari 
alling for the records'of the first respon- 
ent relating ‘to ‘thé Circular MDS/EST] 
0, dated 6th ‘April, 1976 and quash the 
aid Circular · Nc. MDS/EST/60, dated 
th April, 1976 in So far it affects the 
etitioner. `` " DR 
1.G. Mathatina, for M. Subramaniam and 


^. Vibkishanan, for Petitioner. 


C. Parasaran, Advocate-General assisted 
y S. M.Ali Mohamad, the:Central Govern- 
aent Junior Standing Counsel for Res- 


ondents land2. | К 
^К. Rajagopalan, for. Respóndents 3 
nd'4. |. + КИСЕ 

"he Court made the following. 
JRDER.— The petitioner waS appointed as 
rwer division Clerk in the Government 
f India ѕегуісе оп Ist March, 1943. He 
as confirmed оп 21st May, 1956. -He 
ris, promoted as upper divisicn clerk 
a 30th -March, 1957. His confirma- 
on as Upper division Clerk took place 
о 24th Janvary, 1962. Subsequently 
€ was promoted as upper division clerk 
t charge or Ist February, 1974. He 
38 further promoted as Public Relations 
сет (U.D.G. Selection Grade ) in the 
ele of Rs. 425-640 on 9th July, 1975. 
ven prior to this, he was serving as 
ablic Relstions Officer from 11th 
ovember, 1974 to 7th July, 1975. 

The petitioner’s service conditions as 
gards the fixation of seniority are govetn- 
l by ‘the Memorandum issued by the 
ünistry of Home Affairs, dated 22nd 
me, 1949 bearing No. 30/44/48 apptts. 
20ther Memorandum was also issued 
‘the Ministry of Ноте Affairs No. 3/11/ 
“RPS, dated 22nd December, 1959.- 


‘The third respondent was appointed 
ower division clerk on 23rd March, 
45.and.he was. promoted аз. upper 
"sion Clerk on Ist September, 1959. 
sconfirmation as upper division clerk 
о took place on 24th January, 1962. 
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4. The fcurth respondent was appointed 
as lower division Clerk on 27th October, 
1943 and was promoted as upper divi- 
sion Clerk on 5th April, 1967. ^ His con- 
firmation as- upper division Clerk’ took 

place an.24th.January, 1969. . <.. 


5.. A seniority list. was drawn in. 1964 
in which respondents 3 and 4 were shown 
as seniors to the petitioners. Aggrieved 
by this, the. petitioner made. several re~ 
presentations time and again ; but they 
did not prove fruitful: In Union ef India 
v. -Ravi Varma’, the memorandam a dated 
22nd June, 1949 and 22nd December, 
1959 were held to be not retrospective in 
character and instructions were issued to 
revise the seniority list in accordance 
‘with tie said judgment. Accordingly, 
a.seniaity list of upper division clerks 
was drawn on 4th January, 1972. On 
that senjority list the petitioner was shown 
as serial No. 7, while the third respondent 
(G. Tharakeraman) was shown as S. No. 
20 and the fourth respondent was shown 
as S. No. 11. . Thisseniority list continued 
to Бей: vogue. However, the petitioner 
received а memo. dated 6th April, 1976 
from the first respondent reverting him 
as Upper division clerk with charge 
allowarce and promoting the third res- 
-pondent as Public Relations Officer in 
his place with effect from 6th April, 
1976 (forenoon). He also received a 
circular , dated 6th April, 1976 cancelling 
the earlier circular, dated 25th September, 
1972 pertaining to the seniority. A list 
Df seniority of upper division Clerks 
was enclosed along with the circular. 
In that the third respondent’s name was - 
shown zs S. No. 4, the fourth respondent's 
name was shown as S. No. 5 and the peti- 
tioner’s name was shown as S. No. 6. 
It is this revision of Seniority that is.chal- 

lenged in the writ petition. i ` 


6. The affidavit in Support of the writ 
petition raises the following grounds ; 
There is no basis to fix the seniority of 
respondents 3 and 4 oyer the petitioner, 
since -admittedly respondents 3 and 4 
were appointed much later to the.peti- 
tioner’s appointment both in the grade 
òf lower division Clerks ånd upper divi- 
sion Clerks. ‘This seniority list і? opposed 
ee 
1. (1972) 2 S.C.R. 992 : A.ILR. 1972 S.C.670. 
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XO the decision of-the Supreme :Court: 8^ 'A separate counter affidavit has also 
_reported-in Union of ludiá v. Ravi: Varma*.- been filed by the third respondent sup- 
DOE AM ST E porting the stand of respondents ! and 2. 
7.. Respóndents 1. and 2'liàve filed.a.: Tt-is.also added that in 1972 when the 
common counter-affidavit stating that ше. seniority ` list . was prepared the’ third 
seniority of the petitioner and the: res-.. respondent had no opportunity: to ques- 
pondents was governed by the decisión; tion the same; since he ‘was away in 
contained in. the Ministry of Home Washington.. "` e eee 
Affairs, O.M., dated 22nd June, 1949..  !^ 


According to this, seniority.in a grade. 
was to be determined оп the basis of 
the length of service in the grade or in an 
equivalent grade’; service. in an equi- 
valent grade; being.-defined as :ѕегуісе. 
rendered’ at а pay higher than the mini- 
mum of.the.scale of the post in which 
seniority is to be determined: -In other, 
words, seniority in the grade. of Upper 
division Clerk was.to.be determined on 
the basis of the length of.service in the 
grade or from the date on which the 
persons concerned had been continuously 
drawing pay exceeding the minimum of 
the scale of pay of the Upper Division 
Clerk viz., Rs. 80 in the scale of Rs. 80-_ 
200 applicable to the grade at that time. . 
On this basis, even, as early as 1st Qcto- 
ber, 1951 seniority was assigned to the 
then existing incumbentsin.. the Upper 
division Clerk. cadre апд circulated.. 
A seniority list was also drawn up on. 
4th September, 1957 according to which. 
the fourth respondent and the petitioner 
were assigned positions as serjal'Nos. 35" 
and 36 respectively. Even in July, 1964 
respondents 3 and 4 were shown as seniors 
+o the . petitioners.: The seniority list 
‘was Correctly prepared. In the list 
drawn in 1968, dated 6th July, 1968 
respondents 3 and-4 and the petitioner’ 
‘were assigned positions as 17, 18 end 19 
respectively. All these listS-were in vogue | 
for the past 20 years: It is submitted. 
that the contention of the petitioner to. 
the effect that the seniority list of upper- 
‘division clerks drawn up on 4th January, 
1972 is not correct, is wrong since the 
persons holding the post of upper division 


Clerks prior to 22nd Decembér, 1959 were ' 


tobe governed by the principles of seniority 
embodied in the Memorandum, dated 
22nd June, 1949, which is binding on 


them... Therefore, .the . present. revision- ` 


became necessary'znd it is fully in accor«; 
dance wh law. - 7075 


же С = uw cx 


бхз, 





1! (1972) 2 S.Q:R. 992 : A. ER 1972:5;С.670.` 


9. The point that arises for my deter-. 
mination lies in a narrow compass. "The 
Office Memorandum, dated 22nd June, 
1949, which was the subject-matter of 
interpretation in the Union of India v. 
Ravi Varma! reads thusi— ` f 


-“ It- has now beèn decided in consulta- 
-tion with the Federal Public Service 
. Commission that the question of senio- 
` rity in each grade should also be exa- 
-mined in the same context and specific 
- rules suitable-for each service prescribed 
-1п framing those instructions, The 
qaa of seniority of Assistants in the 
ecretariat was recently exàmined: very 
carefully in consultation ‘with all the 
. Ministries and Fedéral Public Service 
Commission and the ‘decisions reached 
are incorporated in para. 8 of the 
< instructions for the initial constituticp 
- of the grade of Assistants’ an extract 0: 
` whichis attached. It has been decided 
*that this rule should generally „be 
teken as the model in freming the rule! 
of seniority for other services and ir 
respect of persons employed in апу 
- particular. grade, seniority sholud, as: 
general rule, be determined on the 
“basis of the length of service in tha 
‘grade irrespective of whether the latte 
+ was under the'Central or Provincie 
Government in India or Pakistan 
It hes been found difficult to work a 
the basis of ‘comparable.’ -posts О 
- grades and it has therefore been decide: 
that ‘ Service in an equivalent grade 
should, generally be defined as servic: 
' од a rate of pay higher than, the mins 
“mum of the time scale of the. grade.con 
.cerned. ‘The seniority of persons. ap 
pointed. on permanent or quasi-pet 
“manent besis before the Ist January 
1944, should however not be disturbec.’ 


1t is the contention of A. C. Muthanna 
the learned Counsel for the petitione 


1. (1972) 2 S.C.R. 992 ; A. I. R. 1972 5.0.61 


40 © © 5 THE MADRAS LAW -SOURNAL REPORTS, . [1972 


hat there, is absolutely no scope, fori: 


pplication of this Memorandum .as. 
ar as the petitioner on the one hand 
nd respondents 3 and 4-од the cther 
re concerned. That will apply to 
ersons who have come from Pakistan 
r thé erstwhile princely States (known: 


s Part С States). In such a.case alone, 


he question of finding out comparable 


osts or grade would arise which would* 
ecessarily be done by finding out the | 
` contended by the learned counsel for 


quivalent grade. 1n this case all three 
elonged to the Government of India 


згуісе, and, therefore, no question of. 
omparable posts or grade would arise.- 


"he fact that they were. working in 
ifferent departments in the Соуегп- 
aent of India service will not alter the 
(tuation. Judged from this point of 
iew, either from the date of the appoint- 
yent.as lower division clerk or from 
є date of promotion as upper divi- 
on Clerk, the petitioner is undoubtedly 
mior. This is the very reason why in 
е list of the year 1972, the petitioner 
as shown as senior to the respondents. 
"herefore, the impugned order ‘must ‘be 
wld to be invalid. : 


№. The learned- Advocate-General 
‘ould contend that by giving effect to 


xe Memorandum, it became necessary : 


* find out the service in an equivalent 
cade which means service on a rate 
‘pay higher than the minimum oi the 
«ne scale of*the: grade concerned. In 
‚е instant case, the petitioner came to 
aw Rs. 82 in the scale fixed for lower 
vision Clerk only on Ist March, 1952 
kile the third respondent was drawing 
at scale as early as 30th August, 1951 
«d the fourth respondent on 6th 
ecember, 1951. Reckoned оп the 
isis, certeinly respondents 3 апо 4 
are seniors, 


Mr. T. Rajagopalan, the learned. 
unsel appearing for respondents 3 
d 4 submits that since the petitioner 
d kept quiet for all the earlier senicrity 
ts, in which undoubtedly he was shown 
junior, it i$ not open to bim to com- 
iin that the seniority list is not in 
icordance with law. | M 
. .On a careful consideration of the 
ove arguments, I hold that the peti- 
nei.is well entitled to succeed. · The 


question that arose for consideration in ; 
Union of India v. Rari Varma*,'was whether: 
the office Memorandum dated 22nd 

December, 1959 and the provisions leid 
down in the annexure thereto providing. 
for determination of seniority of persons 

appoin:ed to the various central services. 
by. the date of confirmation were retros- 

pective or not and the Supreme Court 
held that it is not retrospective in charac- 
ter. li. the instant case, as НЕРУ 


the petitioner, there is ‘absolutely no 
question of applying. the Memorandum[ 
dated 22nd June, 1949 at all. All these}! 
persons belonged to the Government ofli 
India service. Therefore, there is пој 
question of finding the. basis of compa-[ 
rable posts or grades. lf that be so, 
the service.in an equivalent grade: also 
would not arise. That will arise only, 
іп cases where the servants come Ота} 
the. Pzkistan Government Service ог 
from Pert State service, who had to bef: 
fitted іг the Government of India service. |i 
Having regard to the background in|! 
whick this О се Memorandum. was| 
issued, that is the only conclusion possible. i 
Therefcre, basing on-this Memorandum 
it is nat open to resPondents I and 2 
20 revise the list of seniority. E 


13. I am not able to countenance the: 
arguments of the learned counsel for 
respondents 3 and 4 that with regard to 
all the earlier lists of seniority the peti- 
tioner did not put forth his objections. 
and, therefore, het must be precluded 
from doing so. I is only after the 
decision of the Supreme Court the entire 
metter came to be revised by the impug- 
red proceedings. Since I find that those 
proceedzngs are based on an incorrect: 
Interpre-ation of the abovesaid Office 
Memorendum, as a result of which the 
petitioner’s seniority has come to be 
effected, he has got every right to com-- 
plain. The fact that he did not do so 
would n»t disable him from questioning: 
the present revision, nor would it con- 
stitute any estoppel. * ; 


14. 1n the result, the writ petition will 
stand allowed and the circular MDS} 









: EST|60, dated 6th Aprif, 1976 is hereby 


quashed, which will mean hat the 





1. (1972)2 S.C.R.992 : A.LR, 1972 S.C.670. 


ИЕ 


seniority as shown in the list dated 25th 


September, 1972 will stand. There 

will be no order as to costs.. HM. 

S.J.. ————— Petition 
"ub ‚ allowed. 


IN THE HIGH COURT. OF JUDI- 
CATURE AT MADRAS. 


PnEsENT:— Т. Ramaprasada Rao, 7. 


S. R. Ramasami Gounder. . Petitioner* 
2. 


The Aüthorised Officer, Land 
Reforms, Coimbatore .. Respondent. 


Tamil Nadu Land Reforms Act (LVI of 
1961), sections 3 (42) and 10 (4)—Stridhana 
land—Definition—Land inherited from son 
under Hindu Succession Act—No mutation 
proceedings nor change in the public register 
—Lffect—Provision of the Act of 1961, 
applicable to such holdings—-Sccpe of section 
10 (4). 

Section 3 (42) of the Tamil Nadu Land 
Reforms Act defines “stridhana land" 
as meaning any land held on the date 
of the commencement of the Act by any. 
female member of a family in her own 
name. “То hold land’’ has been defined 
in section 3 (19) to mean to own land, 
as Owner or to possess or enjoy land as 
mortgagee or as tenant, etc. Therefore 
if a person owns lands as owner, then 
he would be a person deemed to hold 
such Jand for the purpose of the Land 
Reforms Act. The mere fact that there 
has not been a change in the public 
register would not take away such hclding 
from.the mischief of the Act. [Para..4.] 


Under section 10 (4) of the Act, if any 
person hes specified the particulars of 
the land which he desires to retain within 
his ceiling area, the Authorised Officer 
Shall, as far as- practicable, but subject 
. to the provisions of the Act, declare 


the same land as comprised within his 


ceiling area. The very purpose of the 
agrarian reform is te slice off the extent 
of lands from the landholders for the 
avowed and -benevolent purpose of 
passing them on to the landless poor 
so that they could easily and conveni- 
ently enjoy it. The phrase “capable 


* C.R-P. No. 3252 of 1973. 
M Lj—31 
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ОЁ easy and convenient enjoyment" in. 
the third proviso to sub-clause (4) has a 
special connotation. Otherwise, every 
landholder would have the choice to 
give such useless land and probably 
inaccessible land or land which cannot. 
easily or conveniently be enjoyed and 
under clause (4) the Authorised Officer 
would in equity be bound to accept the 
same and leave the rest. This does not 
appear to be the intendment of either 
the sub-cleuse or the object of the enact- 
ment either. The easiress end con- 
venience referred to in the third proviso 
in sub-clause (4) has reference only to 
the state whose object is to pass on such 
lands taken over Ly it to others who do 
not own land, so that they could easily 
enjoy the same. [ Para. 5.] 


Petition under section 83 of Madras 
Land Reforms (Fixation of Ceiling on 
Land) Act (XVIII of 1961) and section 
115, Civil Procedure Code praying the 
High Court to revise the Order of. the 
Land Tribunal, Coimbatore (Prl. Sub. 
Judge, Coimbatore) dated 19th October, 
1973 arid made in L.T.A. No. 510 of 1973: 
(Ref. No. 107-R/MR]/D Authorised 
Officer (Land: Reforms), Coimbatore. 


A. Sundaram Iyer and S. Palaniswamys 


_for Petitioner. 


К. S. Bakthcvatsalam, for the Addl. Govt, 
Pleader, for Respondent. 


The Court made the following 


Onpxz.— This revision petition is under 
section 83 of the Tamil Nadu Land 
Reforms Act, 1961 read with section 
115, Civil Procedure Code. 'The com- 
petent authority under the Tamil Nadu 
Land Reforms Act, 1961 by issuing a 
notice under section 50 (3) (a) (22) dated 
lith May, 1971 called upon the peti- 
tioner as the head of the family consist- 
ing of himself and his wife Visalakshi 
Ammal to submit necessary returns in 
connection with their agricultural hold- 
ings for the purpose of producing the 
same in the usual enquiry for fixing the 
ultimate ceiling limit which the members 
of the family unit can have. Pursuant 
to the said notice, necessary draft 
statements were prepared by the compe- 
tent authority and the petitioner Sri 
S. R. Ramsami -Gounder filed his 
objections thereto end the Authorised 
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Offcer by his order dated 18th March, 
1973 .fixed the- ceiling limit.” The 
Tribunal agreed with him. Hence this 
vision. : EE 


It is necessary to state a few facts 
xior to the issuance of thé notice under 
ection 53 (3) (ay (2) of the Act. ‘The 
ашу consisting of. ' Raniasami 
zounder. Visalakshmi Ammal and their 
ninor Son Rangaswami Gounder owns 
onsiderable properties. "They were the 
übject-matter of a deed of partition 
lated 20th December, 1969, Under the 
aid partition, the only son Rangaswemi 
zounder, was allowed about 47 acres.. 
Che wife Visalakshi Ammal got about 
0 acres and the father retained 20 acres 
owards his share. Soon after the deed 
f partition, the minor died and his: 
olding devolved on his mother under * 
he Hindu Succession Act,.1956. 'The 
nquiry started soon after the death óf 
Nangaswami Gounder regarding the 


uondom holding of the deceased ‘minor. · 


n such proceecings, Visalakshi Ammal 
spresented the minor’s estate: There 
: was discovered that Visalakshi Ammal | 
ras entitled to a particular area as heir ' 
Í her son and.that she had besides the 
id property acquired by her as mother’ 
f her son, properties of her own 
"ich were her streedhana | properties. | 
n those circumstances, the Authorised 
сег declared the surplus in the hands 
f Visalakshi Ammal then at, a partis. 
ular figure. It happens that after the’ 
nquiry into the holding of the deceased 
rinor was itself completed, the compe- 
mt authority took up again. ргосеёд-` 
igs to ascertain’ and delimit the ‘ceiling 
mit of the family of Ramasami Gounder” 
y then, the family consisted of Rama- 
mi Gounder and Visalakshi Ammal. 
)n the service of notice under section 
0 (3) (a) (2) dated 11th May, 1971 
s already steted, Sri Ramàsami' 
rounder submitted Ніз objections to: 
ле draft proceedings and also appeared 
efore the Authorised Offcer contest- 
1g, firstly that the definition of ‘stree-' 
hata’ in the Act would not include 
3e land' which. does not stand in her 
ame though owned by-her and secondly. 
hat the Authorised Officer ought, not: 
| ‘unreasonably reject that portion of 
1e holding of an assessee which she 
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offered soon after the fixation of the: 
ceiling limit by the Authorised Officer: 
though without prejudice to her further, 
also it is contend-. 
Authorised Officer as well 
as the Tribunal which rejected such 
an offer made by the holder. of the; 
land is not in consonance with the prin- 
ciples adumbrated in section 10 of the | 
Act. A third ergument- is- eddressed ! 
before me by Mr. Sunderam yet, which. 
was not taken earlier before either 
the Authorised Officer or the Land’ 
Tribunal. ` This -is that .the statutory; 
functionaries are estopped from::pro-! 
zeeding once over under the same statute 
against Visalakshi Ammal,- they ‘having. 
once determined her ceiling in' accordance’ 
with law, > - SEND 


3. Ishall-consider the last point first. - 
lt is no doubt true that there were сет” 
rain proceedings which“ were taken; 
against Visalakshi Ammal under the 
provisions of the Act.. But -it, is found: 
on a perusal of the seme and as pointed ; 
Sut by the learned ‘Additional Govern- 
ment Plezder that those proceedings’ 
were in relation to the estate of late: 
Rangasami Gounder wh died. . as. 
owner of the land possessed of it. Inci- i 
dentally, while fixing the limit of a female | 
che authorities went also into the .ques- 
Доц whether she had other streedhana: 
-ands. lt is in that.line the enquiry 
proceeded and the ultimate decision as: 
то the fixation of the ceiling limit arrived ! 
at. But the proceedings challenged 
defore us were independent proceedings, . 
which the competent authorities could: 
competently undertake under the Act. 
against a unit which. is ə family consist- 
-ng of the hubsand and wife. This i$: 
not all. When the Lagd’ Acquisition . 
Officer completed the enquiry in fixing ` 


che ceiling limit of Visalakshi Ammal 


after taking” into ` consideration her’ 
streedhana lands, she was prepared to' 
offer several items-of land in satisfaction ` 
of the decision made*by the Authorised . 
Officer. In fact out of several items. 
offered by her towards the lands їо be’ 
surrendered as, and towards the: fixed - 
zeiling limit, some items werg rejected. 
by the Authorised Officer. It is now ` 
stated that such offer was made by 
Visalakshi Ammal without prejudice ‘to 


i) 


her rights.. As already stated, there is 
nothing on record to substantiate this 
part of the contentions. Even otherwise, 
the holder having offered the land in 
compliance with or in order to satisfy 
the decision of the Authorised Officer 
without questioning his jurisdiction to 
fix the ceiling limit, 1 am- unable 
to strictly follow as to In what way the 
said offer could be understood as having 
been made without prejudice. An appeal 
has been filed later as against this order. 
Therefore, the head of the unit was taking 
all necessary “steps, to contest the regu- 
larity and legality of the said order. 
It is, therefore, not possible for’me~ to 
appreciate the contention that the offer 
was made without prejudice. But even 
if it is to be understood as an offer made, 
by the holder without prejudice, then 
it Would be an estoppel as against an 
estoppel and she is relegated back to the 
old position and she cannot, therefore, 
‘successfully contend that the State 
through its functionaries cannot call 
upon the family unit to give their returns 
for the purpose of fixation of the ceiling 
limit under the provisions of the Act. 


4. The next contention of Мт. 
Sundaram lyer is that **stridhana land’? 
has been defined in section 3 (42) as 
meaning any land held on the date of 
the commencement of the Act by any 
female member ofa family in her own 
name. It is seid that though the land 
which she had Obtained from her son 
as heir under the Hindu Succession Act, 
is her own prcperty, yet in the absence 
of mutation proceedings ог a change in 
the public register wherein her neme has 
to be substituted as the owner thereof, 
it cannot be said to be her property for 
the purpose of the ceiling Act. There 
is a fallacy in this argument. The earlier 
portion of the definition includes any 
land hold by a [female members as 
treedhana land “To hold land” has 
been defined in section 3 (19) as to mean 
with its grammatica] variations and cog- 
nate expressions, to own land as awner 
. lor to possess or enjoy land as possessory 
mortgages or as tenant etc. . Therefore, 
if a person, owns land, as owner, then he 
would be a person deemed to hold such 
land for: the purpose of the Land Act. 
The mere fact that there has not been 
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а change in the public register so as к 
substitute her name in the place of bei 
deceased son would not take away suct 
holding of Visalakshi Ammal from the 
mischief of the Act. J zm unable tc 
accept this contention of Mr. Sundaran 
Iyer. . | | 


S. Lastly the ergument is that the 
offer made by the holder has,been un 
reasonably rejected by the Authorisec 
Officer end the Land Tribunal als 
Committed ап .error in mechanicell 
accepting it. No doubt, under sectior 
10 (4), if any -person has specified the 
particulars of the land which he desire 
to retain within his ceiling area, th: 
authorised officer shall, әз far 2s practi 
cable, but subject to the provisions o 
the Act, deClare the same land as com 
prised within his ceilinz area. Th 
third proviso to this sub-clause says: 


“Provided also that subject to th 
above provisions, the land which th 
authorised officer proposes to declar 
as surplus land under clause (wii 
of sub-sectlon (1) shall, as far as prac 
-ticable, be such as 1s capable of eas 
and convenient enjoyment.” 


ә! 


Mr. Sundaram lyer's conxention is tha 
the words “easy and convenient enjoy 
ment in the third proviso to  sub-claus 
(4) has reference only to the retaine 
and not to the State which under th 
provisions on the statute is entitled to tak 
them over from the holder. This do 
not appeal to me. The very purpos 
of agrarian reform is to slice off th 
extent of lands from the landholders fc 
the avowed and benevolent purpose « 
passing them on to the landless poor, s 
that they could easily and convenientl 
enjoy it.: In my view, the: phras 
“capable of easy and convenient enjoy 
ment" in the third proviso to sub-clau: 
(4) has a special connotation. Othe: 
wise, every landholder would have tl 
choice to give such useless land an 
probably inaccessible land or land whic 
cannot easily or conveniently be enjoye 
under clause (4) and the Authorise 
Officer would in equity be bound 1 
accept the same and leave the rest. Th 
does, not appear to be the intendme 
of either the sub-clause or the object : 
the enactment either. The easiness ar 
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convenience referred to in the third pro- 
viso in sub-clause (4) has reference only 
to the State whose object is to pass on 
such lands taken over by it-to others who 
do not own land, so thet they could easily 
enjoy the same. The very purpose and 
object of the enactment would be lost 
if the holder's choice hzs to prevail. 


б. In this case, however, the Autlio- 
rised Officer has rightly given ‘reasons 
for not accepting certain items of land 
which the holder offered. Whatever ray 
be ‘said of the Other lands which ‘were 
so offered by the holder, the reasoning 
of the Authorised Officer which was 
accepted by the Land Tribunal regord- 
ing Survey No. 78 cannot stand. The 
only reason given by the Tribunal as well 
as the Authcrised Officer in rejecting 
the offer of the landholder is that as 
regards S. No. 78 of Devanurpudur 
Village, there are two irrigation wells 
fitted with an electric motor with two 
five horse power pump sets and there- 
fore this land cannot be taken towards 
the surplus. The reasoning appears to 
be running contra to the very rudiment 
and scheme of the legislation. Unless 
it could be said that the irrigation wells 
are useless or the electric motor and the 
pumpsets have become unserviceable 
and the landlord wants to pass on such 
materials to the State, so that he could 
«et rid of them easily it cannot be said 
that the presence of the irrigation wells, 
the electric motor and pump sets could 
Фу themselves provide a justifiable reason 
for rejecting the genuine offer of a land- 
older. On the other hand, I am of 
the view that if the landhclder is so 
zenerous аз to hand Over such a well. 


:quipped land for the purpose of imple- , 


menting the object of the Act, it should 
зауе been accepted as the first land to 
be taken over by the State. The Autho- 
rised. Officer as well as the Land Tribù- 
aal failed to appreciate the real intend- 
«ment and object of agrarian reform. To 
chis extent, the order of the tribunal 
is set aside and the Authorised Officer 
ts directed to accept S. No. 78 as above 
1s Jand which could properly be offered 
by a landholder and as land which could 
5e easily and conveniently enjoyed by 
he State for its purposes. With this 
modification, the C.R.P. is allowed and. 


THE MADRAS LAW JOURNAL REPORTS 


v Re 


[1977 


the rest of the order will stand. Th 
will be no order es to costs. mtd 


R.S. ——— — © Petition’ 


allowed. 


IN THE HÍGH. COURT OF JUDI- 
CATURE AT MADRAS. 


PensuxT :—$. Suryamurthy, F- 


Kandaswamy Mudaliar and others 
| "oe Petitioner* 


x 7 Bie Qd 
Madurai T. S. Naina Mohammed 
Rowther Charity by its Managing 
Trustee T. S. N. M. Sheik Ahmed 
Peer Mohammed Musthafa 

| e . Respondent 


Interpretation of Statutes— Petition for Evic- 
tion— Demolition and — Reconstruction —Evic- 
tion — ordered —Abpeals — Dismissed — Pending 
appeals G.O. issued exempting buildings 
билей by Hindu, Christian and Muslim 
ligious Trusts and Charitable Institutions 
—Landlord Charitable Listitution—N otifi- 
catiog issued under section 29 0f Rent Gantrol 
Act—Whether tenants can claim 4dvant- 
age Of the Notification—degislation ` cannot 
have retrospective effect unless specu 

Notification cannot affect pending proceedings, 


The landlord, s Muslim charity, filed 
a petition for eviction from premises Оп 
the ground of demolition and reconstruc- 
tion. Eviction was ordered. The 
tenants filed appeals. The appeals were 
dismissed. Pending appeal, the Govern- 
ment of Madras issued a notification (in 
G.O.Ms. No. 1998, Home dated 12th 
August, 1974} exempting all the buildings 
owned by Hindu, Christian and Muslim 
Religious Trusts and Charitable Institu- 
ticns from the provisions of the TamilNadu 
Buildings (Lease and Rent Control) Act; 
1960, under section 29 thereof. The 
tenants filed revisions claiming that the 
appellate authority hed no jurisdicticn 
to pass orders in view of the notification, 


Held. In the absence of any indication 
in the statute that the Legislature 
intended it to operate retroactively 
it must not be given retrospective effect ~ 
and if any reasonable doubt exists, 1t . 
25 - : у 

* C.R.P. Nos. 1112 and 1147 of 1975. 

SANE 2n4 August, 1976. 


tj 


should be r€solved in favour of pros- 
pective operation. ln other words, 
before an 
retrospective, its language must impera- 
tively and clearly require such a con- 
struction, - [Para 6..] 


A right of appeal or revision is a vested 
right and an appeal or revision pending 
in a forum at the time the statute affecting 
the jurisdiction of that forum comes 
into force is not affected by the statute 
"unless the statute clearly expresses an 
intention to operate retrospectively. 

P ce [Para- 8-] 


The notification in question did not 
purport to affect pending proceedings. 
Therefore, the appeals and revisions 
pending on the date the notification 
came into force were not affected by the 
notification. [Para. 8.] 

> \ 


ases referred to :— 


Ambiga Ammal у. Selvaraja — Mudeliar, 
(1975) 2 M.L.J. 51; С. Sebastian v. К. С. 
Diocese, Madurai, (1976) 1 M.L.J. 435; 
Income-tax Officer, Alleppey v. М.С. Ponnose, 
(1970) 1 1.T.J. 190 : (1970) І 5С]. 
435 : (1970) 1 S.C.R. 678 : ATR. 
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551; Garson v. Carson, (1964) 1 W.L.R. 
511; Hutchinson v. Fatintey, (1950) 1 К.В. 
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52; Att-Gen. v. Vernazza, (1960) А.С. 
965; Letri-v. Rened, (1892) З Ch. 402 ; 
Colonial Sugar Refining Company v. Irwing, 
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Murphy v. Lostop and Maine R.R. Gompany, 
77 N.H. 573. | | e 


Petitions under section 25 of the Act 
CXVIII of 1960 and as amended by Act 
XXIII of 1973 praying the High Court 
to revise the order of the Court of the 
Principal: Subordinate Judge (Appel- 
late Authority), Madurai, dated 3rd 
February, 1975 and made inC. M.A. No. 
452 of 1972 and 473 of 1972 respectively 
preferred against the order of the Court 
of the 2nd Additional District Munsif 
{Rent Controller) Madurai, dated 30th 


Act can be construed as” 
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‘September, 1972 and made in R.C.O. 
No. 362 of 1971. d 


T. R. Mani, R. Nandakumar and 


‘Srinivasan, for Petitioners, 


М. Veluswamy and O. Anandan, + 


Respondent. 
The Court delivered the following 


JupemenT.—These two Civil revision pe 
tions arise out of г common order passe 
by. the learned appellate authori 
(Subordinate Judge), Madurai, und 
the Tamil Nadu Buildings (Lease an 
Rent Control) Act. C.R.P. No. 11] 
of 1975 has been preferred against t! 
order of the learned appellate authori 
in С.М.А. No. 452 of 1972. СВ. 
No. 1147 of 1975 has been preferre 
against the order of'the same learne 
appellate authority in C.M.A. No. 47 
of 1972. The respondent herein file 
the petition for eviction of the tenan 
from the portions in their respectiv 
occupation inter alia On the ground th: 
the building was required for demol 
tion and reconstruction. The tenan 
contended that as Madurai Gity had bee 
declared a Corporation, the Tamil Nad 
Buildings (Lease and Rent Control 
Act, is not applicable, that there was n 
valid notice го quit, that they are th 
sub-tenants of the first respondent i: 
the petition for eviction and that th 
building was not required ebona fide {о 
demolition and re-construction. Thes 
contentions were negatived by the learne 
Rent Controller, and ` eviction wa 
Ordered. Against the order of the learner 
Rent Controller, the civil miscellaneou 
appeals were filed. Both the appeal 
were dismissed by the. appellate autho 
rity on Srd February, 1975. C.R.P 
No. 1112 of 1975 was filed in this. Cour 
On llth April 1975 and C.R.P. No 
1147 of 1975 was filed in this Court о! 
25th April 1975. While the appeal 
were pending before the learned appel 
late authority a notification dated 190 
August, 1974 in G.O.Ms. No. 1998 
Home, was issued by the Government o 
Tamil Nadu exempting all the building 
owned by the Hindu, Christian anı 
Muslim religious trusts and charitabl 
institutions from allthe provisions o 
the Tamil Nadu Buildings (Lease аш 
Rent Control) Act, 1960 (referred v 
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hereinafter as “the Act"). This notifi- 
cation was issued by the Government by 
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3. Per contra, Gokulakrishnan, J., has 
laid Gown in C. Sebastian v. R.C. Doiceses 


virtue of the power conferred on it^ Madurai}, that, . 


under section 29 of the Act. Ѕестіоп -29 
of the Act states that, : 
“Notwithstanding anything contained 
in this Act, the Government may, 
subject to such conditions as they 
may deem fit, by- notification, 
exempt any building or class of build- 


ings from all or any of the provisions. 


of this Act." - 
2, Itiscontended by the learned counsel 
for the civil revision petiticners that the 
G.O. aforesaid -was passed while the 
appeals were pending before the learned 
appellate authority and that, therefore, 
the learned appellate authority had no 
jurisdiction to pass any order disposing 
of the appeals., In support of this con- 
tention, reliance is placed on a decision 
in Ambiga Атта! v. Seloaraja Mudaliar}, 
wherein Paul J., has laid down that, ` 
“No doubt, at .the time when this 
revision petition was filed, the peti- 
tioner had the right to file a revision 
petition under. section 25 of the Act 
before this Court. But in view of the 
fact that the Government by its noti- 
fication has. removed all buildings 
belonging to religious trusts from the 
.purview of the Act, in-my view, this 
Court's jurisdiction to pass any orders 
in regard to the -premises in ques- 
tion in this case which by reason of 
‘the aforesaid. notification has been 
exempt from all the provisions of the 
Tamil Nadu Buildings (Lease and 
. Rent Control) ‘Act including section 
25, has come: to an end." É 
Paul J., has further observed that, : 
"The. effect, of the notification passed 
by the Government of Tamil Nadu 
mentioned above is that in respect: of 
the premises in question, the provi- 
sions of the Tamil Nadu Buildings 
(Lease-and: Rent: Control): Act, would 
no longer apply and no order can be 
passed in respect of such a building 
under any of the provisions of the Act 
«including section 25 which provides 
for a: revision to this. Court." 





1. (1975) 2 MLJ. 51. 


"As far as the G.O.Ms. No. 1998, 
Home, dated 19th August, 1974, is 
concerned, it contemplates only 
exemption for the religious institu- 
tiors and other charitable trusts from 
coming under the purview of the Tamil 
Nadu Act XVIIL of 1960. Тһе 
intention of the Government Order 
is oaly to facilitate the religious insti- 
. tutions to have its buildings for its. 
Own purpose without recourse to the 
:Rert Controller's Court. That does 
not mean the right the institution had 
before the passing of the Government 
Orcer has been nullified. ‘The 
Government Order is only to facili- 
tate the religious institutions to have 
quicker remedy for having the build- 
- ing of its own for its own purpose. If 
that be so, there is no question of the 
orders passed or pending proceedings 
in the Rent Controller's Court under 
section 10. (3) (Р) getting nullified. 
‚ On the other hand, it is clear from 
‘the Government Order that there is 
no question of any retrospective effect 
given for the exemption granted by 
“the said: Government Order under 
` section 29 of the Tamil Nadu Act 
XVill of 190605 :-. 7 5 
d. Referring to the decision of Paul. 
J... Ambiga Ammal v: Selvaraja Mudaliar? 
Gokulekrishnan, J.,: has. observed that? 


on 
. “Tt zs clear from the decision rendered 
in G. . Ambiga Ammal” v. .Selvaraja 
Mucaliar', that the ‘effect of passing 
suck Government Orders in. respect 
. of the pending proceedings and .also 
proceedings ended prior 10 such pass- . 
' ing of the Government Order had not 
beer discussed, in the light cf various 
decisions that had been rendered on 
. such subjects. Unless. the Legisla- 
ture makes its. effect retrospective-the 
amendment will nót in any way affect 
the pending proceedings. As far as 
the present case- is concerned, the 
Government Order enacted. by the 
- Government under the provisions of 





1. (1976) 1 M.L.J. 435. -` 
2. (1375) 2 M.L..51. : 
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section 29 of the Act, cannot be con- 
strued, as a substantive law, Nor one 
which gives .the retrospective effect 
to such provisions mentioned in the 
Government Order.” 
Gokulàkrishnan; J., has subsequently 
referred to a decision of the Supreme 


Court in Income-tax Officer, Alleppey v. _ 


М. G. Роппозе, and has extracted the 
‘following passage to the effect that, 


“Tt js open to the Sovereign. -Legisla- 
ture to enact laws which have те{тоз- 
pective operation. The “Court will 


not ascribe retrospectivity. 0 new ' 


laws affecting rights-unless by express 
‘words or -necessary implication it 
appears that such was, the intention 
of the Legislature. The Parliament 
can delegate its legislative power 
. Within the recognised limits. Where 
any rule or regulation is made by any 

~ person or authority: to whom such 
^ powérs have been delegated by the 
Legislature, it may or may not be 
possible to make the same so’ аз to 


give retrospective operation. lt» will . 


depend on thé language employed 
in the statutory provision which may 
. in express terms or by necessary impli- 
cation .empower the authority con- 
cerned to make a rule or regulation 
with retrospective effect. , But. where 
по such language is to be found, it 
has been held by the Courts that the 
person or authority exercising subordi- 
nate legislative functions cannot make 
a rule, regulation’ or. by-law which 
“can operate with ^ retrospective 
effect." ` i 


Thereafter, Gokulakrishnan, ·:Ј., . has 
observed that section 29 of the Act “has 
not empowered the Government to 
pass any Government. Order giving 
retrospective effect for such amendments. 
Applying the -abovesaid , Supreme Court 
decision, the present Government Order 
cannot. be considered, as one giving 
retrospective effect. ‘On the other hand, 
the pending procetdings are saved from 
the language 'of the present Government 
Огсег in: view of the Supieme Court 
decision referred, to- aboye” Gokula- 
krishnan) J^: further referred tó a decision 
————MM——M—— 0.0 ОССО! 


1. (1970) 1 I.T.J. 190 : (1970) 1 $.C.]. 435: ^ 


(1970) 1 S.C.R. 678 : A.I.R. 1970 S.C. 235. 


of the Bench of this Gourt in Mis. К 
Nixon Ltd. v. V. R. Narayana Rao! wh 
in it has been laid down that, . 


‚ “If the Legislature . intended 
. amendment то be- retrospective sc 
to affect vested rights, it would h 
. made a.specific provision for ab 
. ment of the pending proceedings | 
.the decisions rendered therein as 
done wher the Amending Act (I) 
1962) was passed. ]- cannot 
held that Act XXII of 1973 eit 
. expressly -o7 by necessery implicat 
has provided for abatement of pe 
- ing proceedings. In the absence 
any such provision, it has.to be tal 
„that the amending Act was only pr 
 pective.^? : : 


Thereafter, Gokulakrishnan; T, с 
cludes that, . Er s 


“As far as the present case is cc 
-.cerned, there is no such amendi 
Act by the Legislature excepting 1 
Government passing a Governme 
Order: under, the powers confer 
upon them. under section 29 of t 
Act. Hence, it is clea” that the p 
Sent Government Order can леп} 
` affect à decision rendered nor intc 
fere with the pending  proceedip 
- inasmuch as there js nothing retre 
.pective in the exemption granted 
the religious institutions by the sa 
` Government Order.” 


Gokula krishnan, J., therefore, held th 
this Court has jurisdiction to contin 
the proceedings which arose prior : 

€ passing of the Government Ord. 
referred to above. ae 


5. .Thus, it would be Seen that the 
is a conflict Of views be-ween Paul, . 
and: Gokulakrishnan, J., regarding tE 
maintainability of a Proceeding pendin 


at the time when the notification ‘unde 
Section 29' of the Act ‘was‘issued by th 
Government exempting the building 
belonging to religious trusts from th 
provisions of the Tamil Nadu Building 
(Lease and Rent Control) Act. Thi 
notification has been. issued’ by the 
Government in exercise of the power 
delegated to-it by the Legislature unde 
section 29'of the Act. Asa mere subor 


ds (1974) 1 M.L. J. (5.0:) 16. 
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-dinate legislation it carnot have retros- 
-pective operation, nor does it purport 
to do. Buta new law, ; 


“cannot always be solely prospective 
- in its Operation; it is almost certain 
to affect existing rights and, stil! more, 
existing expectations. It may be 
intended to operate in the future, but 
the mere fact that it operates at all, 
inevitably, іп the-long run, impinges 
upon rights and duties which existed 


js particularly true of laws concerning 


property of a permanent and conti- . 


nuing nature,.such.as real property, 
which at some time or other must come 
within the ambit of every change in 
.the law relevant to it. Indeed, it 
. 4s often impossible to say of a statute 
. exactly what its effects will be -on 
existing law until it has fallen to, be 
jnterpreted by the Courts. It cannot, 
-therefore, be laid down as an. invari- 
able rule that all newlaw must project 
-itself solely into the future without any 
influence upon the past, for there is 
a wider principle at work in human 
affairs—namely, that past, preserit, апа 
-future are all part of the same streams 
of consciousness and event. 


The rule of construction, therefore 
-s limited to this, that “а Tetrospective 
-operation is not to be given to a 
-statute sO aS to impair an existing 
‘right or obligation, otherwise than 
‚аз regards matters of procedure, unless 
-that effect cannot be avoided with 
-out doing violence to the language of 
the enactment. If the enactment, is 
-expressed in languege which i$ fairly 
capable of either interpretation, it 
ought to be. construed as prospective 
only".. (Law in the Making by Sir 
Carleton Kemp ` Allen—Seventh- 
. Edition Pages 463 and 464). Upon 
:the presumption that the Legislature 
does not intend what is unjust resis 
the leaning against giving certain 
statutes a ‘retrospective operation. 
“They ате construed as operating only 
in ‘cases or on facts which come into 
-existence after the statutes weré passed 
unless a retrospective effect is clearly 
. Intended. It_is a’ fundamental rule 
of English law that no statute shall 
"he construed to have a retrospective 
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Operation unless. such a construction 
appears very clearly in the terms of 
the Act, or arises by necessary: and 
distinct implication." : as 

This statement of law by - Maxwell on 


` “The Interpretation of Statutes"? (Twelfth 


Edition) at page 215, has been- ‘о 


‘frequently quoted with approva] .that 


it now ‘itself enjoys almost judicial 
authority": ЖЕ, : 


1 TIENS : 1 c 18167 _ : “Perhaps no rule of construction is 
Jong béfore it came into being. ‘This . 


more firmly established than .this— 
that a retrospective operation is not 
to be given to a statute so as.to impair 
an existing right or obligation, .other- 
wise than as -regards matters of pro- 
‘cedure, unless that effect cannot be 
avoided without doing violence to 
the language of the enactment. If 
the enactment is expressed in langu- 
age which is fairly:capable of either 
. interpretation,- it ought to be cons- 
trued as prospective only.” (Re 
Atklumney!): E И 
“The rule has, in fact, two aspects: 
` for it ‘involves another and subordi- 
nate rule, to the effect tbat a statute is 
not to be construed so as to have a 
greter retrospective operation than its 
language renders necessary.” 


lf, however, the language or the dominant 
intention of the enactment so demands 
the Act must be construed so as to have 
а retrospective operation, for *the rule 
against the retrospective effect of statutes 


. is net a rigid or inflexible rule but is one 


to be applied always in the light of the 
language of the statute and the subject- 
matter with which the statute is dealing , 
(Garson v. Qarson?, per Searman; ]., at 
page 517): - € VIRO 


***Before . the presumption against -re- ` 
tospectivity is applied, a Court must 
be satisfied that the statute is in fact 
retrospective.’ (Maxwell on ‘The 
Interpretation of Statutes’ . (Twelfth 
Edition) page 216). In general, when 
the substantive law is altered during the 
pendency of an action, the rights of the 
parties are decided according to «he 
law as it existed when. the action, was 
begun, unless the new statute shows 





1. (1898) 2 Q.B.551 at 552. 
2. (1964) 1 W.L.R. 511. 


1]: 


:. a clear intention’ to. vary such’ rights” 
: (Ibid). | E dE C. 
** But if the necessary intendment of the 
statute is to affect the rights of parties 
to pénding actions, the Court. must 
` give effect to the intention of the legis- 
lature and apply the law as it 3tands 
‘zat the time ofthe judgmenteven though 
_ there is.no express reference to' pend- 
-ingactions. This principle was applied 
.' to the Landlord and "Tenant (Rent 
‘Gontrol) Act,-1949 in Hutchinson v. 
Jaune)! and Jones v. Rosenberg®, the 
Gourt of Appeal taking the.view that 
Sir, George Jessel, М; R: had gone too 
far'when he said that express terms 
alone. could alter the rights of parties 
"by taking ‘away or ‘conferring any 


"pending right of action. ` 
"The'effectof 2.change in the law be- 
. tween a decision at first instance.and the 

. hearing .of.an appeal from that deci- 

sion was discussed by the House of Lords 

. in. Attorney-General v, Vernazza*. Lord 
‚ Denning said (at page .978). that it 
| was clear that. in ithe . ordinary 
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"of procedure, but only the. right. 0: 
“prosecution or defence in the manner 
prescribed for the time being, by or 
“for. the Court in which he sues, and i! 


- an Act of Parliament alcers. that mode 


. of procedure, ‘he can only proceed 


‚ :according to the-altered mode. -‘Altera- 
' tions in the form of procedure are 


. always" retrospective, unless. there i 


. some good reason or other why ‘they 


. Should: not be." — bid. « >` г 
` f* A statute is to be.deemed to be retros- 
pective, which takes.away or impair: 
: any vested right acquired under existing 
laws, or creates a new Obligation or 


. .imposes а new duty, or attaches a пем 


- disability in respect to transactions 01 


considerations already, past; But a sta 
tute ‘is not properly called а retros 
- pective statute because.a part of th« 


- {requisites for its action is drawn fron 


а. time antecedent to its ~ passing’ 
ln Leuri v. Rened', Lindley L.J., said 
Jt is a: fundamental rule of Englist 
Лам апо statute shall be’ construec 


“so as to have a retrospective operation 


. way the Court of Appeal ‘canriot take : 


into accounta statute which has been 

. passed.in the. interval since the ‘case 
. was decided at first ‘instance, because 
the rights of litigants.are generally to 
be determined according to the law in 
force at the date of the earlier proceed- 
‘ings.’ But. it is different when -the 
statute is retrospective either because 
‘it contains clear words to that effect or 
because it deals with matters. of. proce- 


: dure only, for the Parliament has — 


shown an intention that.the Act should 
operate on . pending - proceedings, .and 
the Court of "appeal are entitled to 
- give effect to this retrospective intent 
„as well as a. Court of first instance. 
For this purpose, however, :a. statute 

: which actually takes away the right of 


mre matters of procedure. ` 


The presumption against retrospective 
construction has по application to 


“cedure and practice ofthe Courts. No 


person has a vested right in any course ^ ` 
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1: (1950) LK.B.574. 2. С o 

:2. (1950) 2 K.B. 52. alos 
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unless its language is such.'as plainh 
10; require such a construction. Ant 
the same rule involves another anc 
: Subordinate тше, to tke effect that : 
statute is not to be construed so as t 


` "have a greater rétrospective operatio 


appeal is not to be regarded-as affecting - 


than its language renders necessary .’ 
с Graies on Statute Law—Seventh Edi 


‘tlon—page 387 etc, "ART c IUE 
` Pending actions affected by new ` procedur. 
. OF provision as to costs? . "E 


But there is no vested right in proce 
. dure or costs. Enactments dealin; 
with these subjects apply to pendin; 
actions, unless a contrary intentio) 
" js expresscd or clearly implied. ‘It i 
a general rule that when the legislatur: 
alters the rights of parties: by takin; 
- away or confcrring any right of action 
- its enactments, unless in express term 
- they apply to pending actions, do no 
affect them. But there is an excep 
tion to this rule, namely, where enact 


on n ' ` ments merely affect procedure and d 
, enactments which affect only the pros . 


not extend to rights ofaction? For j 
`i is perfectly settled: that if the legisle 
ture forms a new procedure, tha 
1 instead of proceeding in. this form c 

that, you should proceed in anothe 
_—— 


1. (1892) 3 Ch. 402, 421. 


edri, nap ES 
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and a different way, clearly there by- 
-gone transsictions are to be sued for 
and enforced according .to the new 
form of procedure. Alterations in the 
"form of procedure are always. retros- 
pective, unless there.is some good reason 


.Or;Other Why they should' not .-be. 


in other words, if a statute deals merely 


` with the, procedure in an action; and 
: does not affect the rights of the parties 


‘it will be held to apply prima: facie to 


. allactions, pending as well as future.’ In 


ithe House of Lords in Attorney General v. 


| "Vémazza! it was held that the Supreme 


Сойг of Judicature (Amendment) Act, 


. 1959, section:1 (1) (which empowers a 


: Gourt.to- prevent a litigant from conti- - 


nuing!existing proceedings whén he is 
declared: à vexatious litigant), affects 
only procedural rights and is therefore 


- retrospective. In Golonial Sugar Re- 


` Jining Gompany v. Irving? an application 


"мав ‘made: to the Judicial Gommitteé 
‘to dismiss an appeal from the judgment 
of the- Supreme Court of Queensland, 


on the ground that the power of the _ 


Court. below to give leave to appeal 
Жаб been abrogated by section 39 of 
-the Australian Commonwealth Judi- 
clary Act, 1903. The action in which 
the appeal was brought was commenced 
‘on. 25th October, 1902.. The Judicial 
‘Act came into force on 25th August, 
1903, and the leave to appeal was 
given on 4th September, 1903. The 
. Judicial Committee dismissed the appli- 
cation, Lord Macnaghten saying: ** As 


regards the genera] principles applica~ ` 


ble to the case there was no controversy. 
On the one hand, it was not disputed 
‘thatifthe-matter in question bea matter 
of procedure only, the petition (to dis- 
, miss) is well founded. Оп the other 


hand, if it be more than a matter of ` 


procedure, if it touches a right in 


_ existence at the passing of the (Jüdi- 


ciary} Act, it was conceded -that in 


. accordance with a long line of autho- 


Titics from the time.of Lord Coke to the 
present day the appellants (the Sugar 
Gompany) would be entitled to succeed. 
The Judicisry Act is not retrospective 
by express enactment or by necessary 


intendment. And therefore the only 


1... (1960) A.C. 965. 
2. (1905) А.С, 369. 
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'dity under the due 
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' quéstion is, was the appeel to his 


Majesty in Gouncila Tight vested in the 
appellants az the date of the passing of 
the Act, or was lt a mere matter of 


. procedure ? It seems to thelr Lord- 
ships that the question docs not admit 
~. "of doubt. 
‘pending ection ofan appeal to a superior 


To deprive a suitor in a 


tribunal which belonged to him 
as of right. is а very different thing 
from regulating procedure."  Craies 


. on. Statute Law: (Seventh Edition), 


page 401 etc.. ``. 


Lo The lorge majority of. enactments 


passed by legislatures take effect ex 


`. nunce, that is, they are applied to situa- 


tions and controversies that arise subse- 
‘quent to the promulgation of the enact- 
ment. It is a fundamental require- 


"ment of fairness and justice that the 
-relevant facts underlying a-legal:dis- 


pute should be judged by the law which 
was in existence when theSe facts arose 


. and not by a law, which was made . 
post facium (after the fact) and was 


tlerefore necessarily unknown to the 


. parties when the transactions or.events 


giving rise to the dispute occurred. 
The Greeks frowned upon ex post facto 
laws, laws which are applied rétros- 
to past-fact situations. The 
Corpus Juris Civilis of Justinian proclai- 
med a strong -presumption against the 
retrospective application of laws. Brac- 
ton introduced the principle into English 
law Code ; and Blackstore gave cur- 
rency to it; and the principle isrecognis- 


, ed today in England as a basic rule 


of statutory Construction, In the United * 
States, ex post Jacto laws in criminal 
cases and retrospective State laws im- 
pairing the obligaticn of contracts are 
expressly forbidden by the terms of the 
federal Gonstitution ; in other types of 
retroactive legislative 
infringement of vested rights may pre- 
sent a problem of constitutional vali- 
rocess clause of 
the Constitution * ‘f Jurisprudence — 
The Philosophy and Method of the 


: Law" by Edgar Bodcnheimc:—(1962 


Edition) pages 273. and 274. 


6, Even in Amcrican statutes, , retro- 
active legislation is looked upon with dis- 
favour, as a general rule, and this is said 


I]  xANDASWAMY MUDALIAR J. MADURAI T.8.N.M.R. CHARITY (Suryamurthy, J.) 


- tc be sv: because of the tendency of 
retroactive legislation to be unjust and op- 
pressive, The statutes are so construed as 
‘to. give them only. prospective operation, 
because the basis presumption is that the 
Legislature does not intend:to enact legis- 
lation: which operates oppressively ‘and 
unreasonably.. In the absence of any 
indication in. the statute that the "Legisla- 
ture intended for it to operate retroac- 


tively it must not be given retrospective - 


effect, and if any reasonable: doubt exists, 
it shóüld be resolved in favour. of .pros- 
.[pective operation. In other words, be- 
fore an Act can Ье construed as retros- 
pectivé, its language must imperatively 
and. clearly require such а construction. 


3.. The general rule is stated thus in 
People у, Dilliand? г. тзг, 
| "It is chiefly where thé ‘enactment 
‚ would prejudicilly affect vested rights 
or the legal character of past transac- 
tions, that the rule in question applies. 
. Every statute, it has been said, which 
takes away Or impairs vested rights 
acquired under existing laws, or creates 
а new obligation, or imposes а new 
duty or attaches a new disábility in 
respect of transactions Ог considerations 
, Already past, must be presumed, out of 
,i. respect to the Legislature, to be intend- 
; ,ed' not to have a retrospective. opera- 
ыы By E ons - E 
tion; ; a wi n 
‘Crawford on “The Construction” of 
‘Statutes ” (1940) Edition at page 566, 
Observes: . ., ,.. re dem 
' * The'rule that statiites.should not Бе 
given a construction: which will give 
them retrospective effect, is, as already 
. indicated, especially applicable to sta- 
tutes where such a construction will 
either destroy or impair vested rights. 
Consequently, such statutes, should be 
construed, if possible, as applying only 
to future cases, that is, as having no 
retrospective operation. ‘In fact, here 
too, prospective operation is to he 


presumed." " : 

. However, it is essential that the difference 

between rights, and the Temedies or 

procedure connected therewith should ‘be 

kept in mind. 

ERN 
ly 298 N.Y.S, 296, 302, 252 App. Diy. 125, 


£ As the Court said in Aetna Inst 

Company v. O'Malley! : “No pe 

can claim a vested right іп ‘ару ү 

cular Mode of procedure for the enf 

ment of his rights, Where a new st: 

~ deals with procedure only,’ prinia 

- ін epplies to all actions those w 

-- have accrued or are pending and f 

actions. . What was heforé a. sul 

. ` of equitabls relief may be made tri 

by jury without affecting vested. rij 

n If, before final decision, a new la: 

to procedure is enacted, it must 4 

7 that time govérn and regulate 
. proceedings." 


Yet, in numerous instances, the ; 
and the procedure connected with jt. 
be so closely related that the-altera 
"ог abrogation of.the latter. will ope 
to impair. or’ . destrdy. · the “fory 
(Crawford on**The Construction of St; 
.tes"?-1940 Edition, Pages-368:and 569) 


254 As а general rule, legislation wl 
relates solely #0, Procedure ‘or to k 
` remedies will not be subject to. 
‘rule that statutes should not be gi 
: retroactive operation. Similarly, 
presumption ‘against retrospective cc 
_ truction is inapplicable. In other wor 
~ Such, statutes constitute .ап exe 
tion to the rule pertaining to stat» 
' generally. Therefore, in the abses 
“of a contrary legislative inténti 
statutes pertaining solely to proced; 
or legal remedy may affecta right 
action no matter whether it came ir 
existence prior to; or after the ena 
ment of the statute. (ibid. pages 5 
and 582). i 


- Undoubtedly, a better view is the‘o 
which will subject procedura] si 
tutes to the rule applicable to statin 
generally. This judicial attitude w 

. taken by the.Court jn Murphy v. Losi 

and Maine R. Р. Co.*. involving a statu 
which pleced the burden of provi 
contfibutory negligence upon the а 
fendant: . : : е 


“In cases where the Legislature hay 
- . unquestionable power under the Consi 
-tution to- take away or substential 
^: modify. the remedy in a pending su 


CH 188.Wi28. 0° 0527 
2, 77 N.H.373:94 At.1967, "^ 1 
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hea, 


dt is, generally impolitic and unjust 
- tO -exercise: the power.- When ‘the 
- plaintiff commences his action,- he 
relies 2nd has reason to rely on the 
remedy which the existing law gives 
him sin, the form of action which’ he has 


‘chosen ; and it is an established ахі. 


‚ in;the construction of statutes that the 
- law-giver,will notbe presumed to intend 
ijthat a; law should in апу way affect 
‚ the remedy: in a, pending :Suir,| unless 
- the intention is very cledrly expressed. 
* The ‘same reasoning is equally applie 
"cable to а defendant with reference to 
the rules of proceduré by which he 
",Seeks:to establish his defence,” | (bid, 
pages 584 and 585) . ^ .- 
MD NU PME EC E 
The ‘principles above discussed: wil] 
likewise': apply ‘whether the ‘statute 
creates: new’ remedy or enlarges an 
existing ore’; being limited only Љу 
the requirement that contra ctual otli- 
gations cannot be affected or vested 
Tights disturbed. So long 2s an altera- 
tion or extension of a remedy does not 
amount to, a substantial, impairment 
of an existing right, it may be deemed 
retroactive.  'This is so because a 
"statute" which affects the remedy only 
i$ remedial in its nature, and conse- 
quently is entitled to be construed as 
remedial legislation. Conversely, there- 
.fore, И the statute - pertains. to ..the 
rémedy, if-vested rights are impaired 
` or destroyed, it should be regarded as 
within the rule against retroactive 
the law 


. construction. To'this extent, 
' seems harmonious. 


But; as in the case of procedural sta- 
tutes, often times the right and. the 
Temedy are so closely connected thzt 
any alteration in the*remedy may 
$85) Y affect the right. ` (Ibid, page 


"A Court may be given jurisdiction 
over a cause of action which arose 
before the jurisdictional statute was 
passed. On the other hard, it is ‘4230 
possible that:a statute may be cons- 
tructed'so as'to take jurisdiction from a 
Gourt Over. a' case :already pending 
although suck an intent shoul be clearly 
expressed in the statute” ^ (Italics: is 
mine) 212, page 587, болат 
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8. Thus, it would te seen, that the princi- 
ples. regarding ihe interpretation of the 
statutes are the same in India ard in 
England, as well as іп. America. , A right 
of appeal] or revision isa vested right, and 
an appeal or revision pending in a forum 
at the time the statute affecting the juris- 
diction of that forum comes into force is 
not affected by the statute’ unless’ the 
statute clearly expresses an intention {0 
operate retrospectively. This view. is 
fortified by the fact that in énacting. the 
"Tamil Nadu Cultivating Tenants (Prétec- 
tion) (Amendment). ciAct. (XVIII. 
of 1976), affecting lege] proceeding or 
remedy in respect of any right, privilege, 
obligation or liability acquired, accrued 
or incurred under section 4-A of the 
principal Act on от after the 5th day of 
July, 1973 but befcre ihe ^5th: dèy of 
“March, 1976 it has ‘been specifically Isid 
down in section 4 (3) (b) of the Act, 
that x i " f 


` “every suit, appeal, application, revi- 
sion ‘or other procecding instituted, 
niade or taken under sectior: 4-A of the 
‘principal Act ori of after the 5th day of 
~ Jay, 1973 but before the 8th day of 
` March, 1976 ard pendingon the later 
date shall abate.’’, : . 


The notification’ іп question does not 
purport to affect pending proccedings. 
Therefore, the appeals and revisions 
pending on the date the notification came 
into force are not affected. by the notifi» 
cation. Hence with, respect, ] agree 
with the view of Gokuleliishnan, `J., in 
G. Sebastian v. Р. Q. Diocese, Madurai’. 
The civil miscellaneous appeals before 
the appellate authority were pending on 
the date of the notification ard conse- 
quently, the zppellate authority was pro- 
perly seized of jurisd-ction while disposing 
of the appeals. But; these civil revision 
petitions were filed in this Court aftcr tke 
notificaticn came intc fcrce and are not 
therefore maintainable. 20^ 


= а О DG 
9. Hence, the civil revision petitions zie 
cisxissed. There will be ro ordcr as to 
costs. ‘Time to vecate thrce nonths. : 


S.J. 


a aa 


1. (1976) 1 M.L.J. 435, 


Petitions, dismissed. 
. -+ 


————,. v ot + 


П 


IN THE HIGH COURT ОЕ JUDI- 


CATURE AT MADRAS. . 
PreseNi ;—G. Ramanujam, J- 


x ED s theo ie * NL GE 

: Marimuthu Udayar and others 
T du T aS Petitioners® 
v. a $355 om oe oh NL i 
Kajamanickam ` Respondent, 
` Tamil Nadi Indebted Agriculturists Tempo- 
rary Relief‘ Att (X of 1975), - section 2 (c) 
1 Debi—Definitioi—Claim ` for ^ return’ of 
advance ‘paid ‘under’ agreement of sale and 
, damages for breach of contract, whether’ debt. 
| Section 2 (z) o? the “Tamil Nadu Act 
X^ of, 1975, defines a, ‘debt’ as any sum 
of money which, à person is liable to pay 
under contract (express or implied) for 
consideration received. The claim for 
return of advance, or damages for breach 
of a contract cannot be said to be money 
due under a contract entered into between 
the perties for ,consideration. received. 
А claim for damages cannotalso be treated 
as а claim for- money due under a çon- 
tract. Asa matter of fact, the claim for 
damages is based on а. breach of contract, 
not on the basisofa contract. Therefore 
the;claim for a return of the advance paid 
under an agreement of sale, as, also for 
damages for breach of contract; will not 
come within the definition of a “ debt ” 
as defined under section 2 (e) ofthe Act. 
T Py nd [Para. 5.] 


thoy 
te 


Case referred to:— . : 
Raghaian  Pattar' у. Arumugham, (1935) 
М.М.М. 70 : 41 L.W..376 : 68 M.L.J. 
283 : A.LR. 1935 Mad. 385. ` i 
C.R.P. No. 1604 of 1976. —Petition under 
section’ 115,0f Act V of 1908 praying.tlie 
High Court to revise the Order of the 
Court of the Subordinate Judge (Princi- 
-pal), Salem,- dated 30th ‘October, 1975 
and made in, І.А. No.,904 of 1975 in 
O.S. No./339 of 1976. кюе. Ss 
А.А.О. Мох, 235 and 236 of 1976.—Appeal 
against the ‘orders ef the Court. of the 
Subordinate Judge (Principal); Salem, 
dated 24th February, 1976-and made in 
Т.А. Nos. 20 and:21 -òf 1976 jn O.S. №. 
339 of 1974 respectively. - 


*Q.R.P.No.16040f1976and — . 
A.A.O; Nos, 235 and 236 of 1976. ° охо 
Ст уут ФИ} Movember, 1976, 


MARIMUTHU UDAYAR 0. RAJAMANIOKAM (Рапапијат, J.) 
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T. Somasundaram, for .Petitiorers in the 


C.R.P. No. 1604. of 1976 and for 
Appellants in А.А.О. Nos. 235 and 
236 of 1976. . s. 


T. S. S'bramaniam, for Respor.dent. 
The Court made the following ` 


‘ORDER.—Since all these proccedings are 
between the same partics, they can’ be 
disposed of together. йел (> 


2. The respondent ‘who is the some in 
all these cases, filed a suit O.S: No. 339 
of 1974 on the file of theSub-Court, Salem, 
against five deferdants fcr specific per- 
formance of an agrcement of sale cf cer- 
tain immovable property, or in the.alter- 
native for return cf the advance paid by 
‘him a3 also the damages for breach of the 
contract. "The said suit was being resist- 
ed by all the defendants. When the 
suit was ripe for trial, defendants :1 ага? 
filed an application under section 4 0: 
Tamil Nadu Act’ X of 1975 for stay of the 
suit on the ground that they are cntitlec 
to the berefits of thé said Act, and there 
fore, the suit Ought to be stayed till the 
currency of tke said Act. That applica 
tion was opposed by the pleintiff on the 
ground that the suit beirg ore for specifi 
‘performance. of an agreement for sale c: 
im the: alternative for the return of th: 
advance paid as well as damages fo 
breach cf contract cannot be stayed unde 
the provisions of'section 4 of that, Act 
as the suit is not for recovery of ‹ .dek 
as defined in the said Act. Thè Cout 
below accepted the stand taken by th 
plintiff that the suit is not for. recover 
ofa debt due by a person entitled to th 
berefits of the said Асі, .ar.d. therefore 
held that it cannot be stayed unde 
section 4. Against the said order of th 
lower Court rejectirg their applica tior 
{от stay, defendants I and’ 2 Have file 
G.R.P. No. 1624 of 1976. i 


3. Subsequent to the. dismissal of th 
applications for stay on 30th ; Octobe 
1975, the suit was posted for trial on 6t 
December, 1975. On. that day rone ‹ 
the defendants or their counsel were pr 
sent.in. Court. The Court, thercfor 
adjourned the suit finally.for trial, 1 
8th December, 1975. On that day. al 
the defendants and their counsel we: 
absent. The Court, therefore, decree 
the sujt ex farte, "Subsequently, defer 
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dants 1 and 2 filed 1.А. No. 20.of 1976 
to set aside that ex parte decree, and defen- 
dants 3 to 5 filed 1.4... No. 21 of 1976 for 
the same purpose. The case of defcn- 
dants 1 and 2 Was that on the date of the 
trial, their counsel went to Tiruchy to 
attend some marriagc, and therefore he 
could not be present in Court for the trial 
of the suit. They did not, however, give 
any explanation as tO why they could not 
be present іп Court, Defeundents 31 5 
in, their application f г setting aside the 
ex parte decree have steted.that they .had 
noted the dite of the triel wiongly as 
16th December, 1975 instead , Of 6th 
December, 1975, that’ because of that 
mistake they could not be present in Cpurt 
on 8th December, 1975, and that their 
non-appedrance in Court on the date of 
the trial was purely due to an accidental 


mistake. "The lower Court felt that the’ 


explanation given by the defendants 1 and 
2 on the one hand, and defendants 3 10:5 
on the other, were not quite, convincing; 
but nonetheless, they had tobe given an 
opportunity to take part in the trial of the 
suit. In that view, the lower Court set 
aside the ex parte decree passed in the 
suit Gn condition’ thet the two sets of 
defendants should pay а sum of Rs. 1,000 
each towards’ the ‘suit claim and 2180 
deposit costs of the suit into the trial Court 
on or before Ist April, 1976 and directed 
that in default of compliance, the peti- 
tions to set aside the ex parte decree would 


stand dismissed. Aggrieved against the, 


order of the lower Court imposing the 
above conditions for setting aside -the 
ex parte decree in the suit, the said two 
sets of defendants have filed C.M.A. Nos, 
235 and 236 of 1976, TNCS 


4. The learned counsel for the petitiorer 
in C.R.P. No. 1604 of 1976 contends that 
the suit is not only for specific pertor- 
mance Of the agreement of sale, but also 
for the return of the advance paid as well 
as damages for breach of contract, ‘that 
the suit is also to recover thé moreyidue 
by an agriculturist, and therefore, the suit 
has ќо he stayed under the provisions of 
section 4 of the Tamil Nadu Act X of 
1975 as the petitioners are agriculturists. 
Ever assuming that the petitioners in the 
civil: revision petition are agriculturists 
as. alleged by them, the question is 
whether. the sujt is one for recovery of a 
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debt due ‘by an egriculturistàs défired'in 
‘sectlon 2 (с) of the said Act. Mv. P 






sum ОЁ morey'which:a persdt is liable £o 
pay ‘under contract (express or implied) 
for consideration received. The claim 
for return of the advance, or damages for 
breach’ df a contract cannot Бе said to be 
-money due.underia contract entered, into 
between .the,; parties «for «consideration 
received. A chim {or damages сало 
‘also be treated, as a claim for money due 
under a contract.; As a matter of fact, 
the claim for da mages is based on a breach І 
ofa contragt, not on"the; basis of'a’ con- 
‘tract. ‘I’ ant‘ therefore,''of' the view ‘that 
‘thé claim'fór á'retutn of thë ádvarice/paid 
"under-dti Agreement ‘of sale, as also for 
damages for Breach of contract; will riot 
come' within. the' definition of ** debt ”” as 
defined under section" 2 '(z) of tHe’ Act. 
A similar question came up for cénsidera- 
tion in Pongammal у. Shanmugasundaram? 
before this Court апд. this, Coni held 
aftes considering the decisións rerdered 
under -analogous’ ‘provisions in allied 
statutes, that the expression “агу Sum of 
money which'a person is'liable:to pay 
under, a contract, (expréss ‘or implied) 
for consideration received *! occurring in 
section: 2 (с) will'orly refer to. a contract 
of borrowing, arid: therefore; a suit, for 
recovery of the .damdges for breach of a 
contractor for the return of the advance 
paid or for recovery of: niesrie- profits: for 
wrongful occupation of, the land .etc. . 
cannot Бе taken. to;bé,a suit for recovery 
ofa debt, and, therefore; such suits connot 
be stayed under section 4 of the Tamil 
Nadu Act'X ‘of 1975 in "Arunagiri Chit 
Рипӣ by! Partner x. Md. Haneef and others? 
Suryamurthy, J.,'has held that‘a suit:for 
recovéry of: amount execüted' on' pay? 
ment of future'instalments is not 2 suit for- 
recovery of a'débt аё defined in'section 2 
(c) of the Tamil Nadu Act XV of 1976 
which corresponds to:section 2. (с) of the 
Tamil Nadu Act X 051976. The learned 
Judge” has. also ‘referred «to. an ; earlier 
decision òf a Division Bench dn: Raghavan 
Раһат’ у. Arumugham*; where. a, distinc: 





1. С.М.А. No. 114 of 1976. 

9. Q.R.P. No. 1649 of 1976. oat 

3. (1935) M.WN. 70: 41 E.W. 376: :68 
M.L.J, 283 ; AI, R. 1935 Mad, 385, 
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tion has been made. between a contract 
of borrowing and a.contráct of sale, in 
support of his view that the amount:due 
as a result;of a breach of a contract of 
sale w'll not come within: the- definition 
of ‘debt ”’.. I have, therefore, to up- 
hold.the order of rejection of the applica- 
tion for stay,:made by the lower Court. 


6. The learned counsel for the appellants | 


in С.М.А. Nos. 235.and 236 of 1976 con- 
tends that the,conditions imposed by the 
lower Court for setting aside the ex parte 
decree are too: onerous and that the im- 
position of such conditions virtually takes 
away the benefit given by the Court.by 
setting aside the ex.parte decree and giving 
them, a, chance to defend the suit. As 
already. stated, the lower Court has not 
only ordered, the costs of the, suit ,to. be 
deposited, but also, directed the. payment 
of Rs. 1,000 by cack of, the two sets of 
defendants towards the suit claim. -Ac- 
cording to the learned: counsel for the 
appellants, the direction 40.рау Rs. 1,000 
each towards the claim made in the suit 
- js not justified by the circumstancos of 
thiscase. lam inclined to think that the 
imposition of the condition bythe, lower 
Court that each set of, defendants should 
рау a sum of Rs.: 1,000 is not justified in- 
this case, in addition, to the direction re- 
garding the. deposit, of 'costs. Though 
the lower Court has got the power to 
impose such conditions as it thinks fit for 
setting aside the ex parte.decree, T am of 
the view that the defendants will be put 
to hardship if the condition for deposit 
of Rs, 2,000 towards the suit claim is 
insisted upon. While retaining the con- 
dition relating to tbe deposit of costs of 
the suit by-the defendants, the condition 
relating to the payment'of Rs. 1,000 by 
each. of the defendants towards the suit 
claim is therefore, set aside: The defer- 
dints ате. given time for depositing the 
costs of the suit within: four weeks from 
this\date as-the time given by, the lower 
Court has already expired: - However, I 
feel that in the circumstances of this case 
the’ plaintiff-respondent is entitled to his 
costs in the appeal às he is rot to blame 
for anything that has happered,. cithér 
passing of the ex parte decree, or setting 
aside: of {Йе ex parie decree on certain 
conditions. ~ The appellants in the civil 
miscellaneous appeals, :are, therefore, 
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directed to pży the plaintiff-responderit 
the costs of the appeal which I fix at Rs. 50 
for each appeal. This amount has to be 
paid within two weeks. . ЕК M 
7. "The civil revision petition is dis- 
missed, but without costs. "MG 


R.S. Appeal modified. 
- Revision dismissed. 

IN THE HIGH COURT OF JUDICA- 

TURE AT MADRAS. 


Present :— Т. Ramaprasada Rao, F. 
Syed Abbas Sahib 
о. | 
Musthiri Begum (Minor) by ne 
friend. and father К. S. Kamal Sahib 

ni оосо Сс а Respondent. 
-Tamil Nadu Indebied Agriculturists Tem- 
porary Relief Act (X of 1975), section 2 (c) 


— Debt— Maker amount not * debt? -within 
the meaning of žhe section. | 


.. . Petitioner” 


‹ 


Though for ordinary purposes and some- 
times even for legal purposes тааһа: 
could be pigeonholed as one resulting 
from a contract between a man and г 
woman for consideration, yet the con 
sideration which’ is the foundation fo: 
such a contract is not the usual consi 
deration which comes within the meaning 
of that word as used in the Contract Ac 
or any legal parlance, but ithasa peculia: 
connotation of its own having regard t 


the nature of the payment, the time a 


which it is promised and the parties whi 
mutually agree to pay and receive вис} 


а payment. Such a consideration whiçl 


springs from custom and -orthodo: 


Muhammadan Law canrot be equates 


to be the result of an express contract fo 
consideration in the popular sense. "Tb 
‘dower debt от mahar debt would no 
come within the privileged meaning o 
‘debt’ in section 2 (с) of the Act. 
І f is epis [ Para. 3. 
Cases referred to :— 

Kapore Chand v. Kidar Nissa, АЛК. 195: 
S.G. 413 ; Abdul Kadar v. Salima, (1892 
LL.R. 8 All. 149. | 

~. een a cU d ^ 


С жср. No. 1649 of 975. . 30th July, 197t 


256 


2) THE MACERAS LAW JOURNAL REPORTS 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the District 
Judge, Dharma puri at Krishnagiri, dated 
10th April, 1975 and made in R.E.A. 
No. 35 of 1975 in R.E.P. No. 74 of 1973 
in O.S. No. 7502197]. ` i 


S. Jägadezsan, for Petitioner. 
R. Garidhi, for Respondent. 
The Court made the following 


ORDER.—A Muslim wife who filed an 
execution petition to exccute a money 
decreeobtaircd by her against her hus- 
band in respect of the amount of Mahar 
due to her from him was resisted on the 
ground that the husband was an agricul- 
turist and the Tamil Nadu Indebted 
Agriculturists (Temporary. Relief) Ordi- 
nance, 1975 (now Tamil Nadu Act X of 
1975) is a bar thereto. The learned 
District Judge of Dharmapurit'Krishna- 
giri did not accept the contention of the 
husband. Apparently, there was noidis- 
pute that the husband was_an ‘agricul- 
turist. The only question that arose for 
considerations whether Mahar in its 
original shape or after havirg mergcd 
itself into а decrce of Court, retains the 
character.of a debt within the meaning 
ofsection 2 (c).of Act X of 1975. Section 
2 (с) of the Act defines * debt ? as follows ; 


. “ Debt means any sum of money which 
a person is liable to pay under a con- 
tract (express or implicd) for considera- 
tion received ar.d includes rcnt in cash 
or kind which a person is liable to pay 
or deliver in respect of the lawful use 
and occupation of agricultural land.” 


2. -Itis a fundamental norm of interprc- 
tation of statutes that while applying a 
particular provision to a particular situa- 
tion, if it becomes necessary for Courts to 
interpret any of its provisions includirg 
one of the definitions-therein, the object 
With which such legislation has been pass- 
ed sometimes looms very much large. 
This Act is mainly intended to provide 
temporary relief to indebted agricul- 
turists. It is therefore an enactment 
which is bereficial for the time beirg to 
an agriculturist who is indebted and 
whose indebtedness was in relation to a 
debt as defined in section 2 (c) of the Act. 
‘There are debts.arid^débts. 


ltis in this . 
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situation that the object.and intendment 

of the legislation comes to forefront and 

which necessarily hag to be taken into 

account by Courts of law which have to 

administer justice as between ‘parties. 

It is not only justice that is expected from 

Courts, but decisions based on equity 

and good conscience as well. In this 

background if we examine the content 

of the exercise in Mahar which is peculiar 

to the persona! law of- Muslims, it will be 

scen that Tamil Nadu Act X of 1975. 
would not have contemplated to inclüde 

within section 2 (C) the’ Mahar debt as 

well, Mahar as is popularly · known 

among the -Muslim community is an 

amount which the husband obliges himself 
to pay i6 woo theh and of the woman ybom 

he intends to marry, and that js à provi- 

sion made by him in case he acts arbitrarily 

at any future point of time resulting in 

the snapping of the marital tiè by volun- 

tary or involuntary exuberance on his 

part. Amongst Muslims, divorces ay 
The mere pronouncement of -‘ Talak? 
thrce times-in the'presence of the wife 
and corroborated by some witnesses by 
itself is sufficient to disrupt the bondage 
of marriege. Such being the easy pro- 
cess by which e disruption in the marriage 
bondage could be effected in dccordarce 
"with the personal law of Muslims, a’ pre- 
caution was taken even at the thrcshold 
of the marrjage that the husband should 
pay Mahar to his wife in cascs whcre such 
Marriages are disrüptcd for any cause 
whatsoever so that a lurking fear may 
be entertained by the husband to avoid 
hasty and unprovoked divorce. 


3. Mr. S. Jagadcesan appearirg for 
petitioner, however, would harp, upon 
the definition of the word * debt? ard 
rely on the expression “ morey which a 
person is liable to pay under a contract 
(express or implied) for consideration. 
He relied on the obscrvations of the 
Supreme Gourt in Kapore Chand v. Kidar 
JVissa! and would contend that Mahar 
is a debt coming within tke mischicf or 
purvicw ofsection 2 (с) of Act X of .1975. 
There is a fallacy in this argument. 
Though for all apparent purposes, Mahar 
is the result ofa contact as between the 
woman and the man befort maniage, 
1. A.LR.1953 S.C. 413. | 
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yet-io solemnity :injected; into. | sch! ап. 
obligation would not:make ‘it a.:sum ‘pay- 
able under a contract for'.considerztion. 
The. payment flows {гоша pious andva. 
dignified intent on the part of the husband 
to. provide the nécessities to ‘the wife in 
case’-the imarriage:. tie + is.’ disrupted. , 
Mahmood,: J., in Abdul Kadir v: Salimat? 
observed: as: follows 22.15. ит ou 
pub ot, dan pU ШЕШ абу We КЫ} ez 
‚* Dower is not the exchange ,or ‘con- 
;. sideration :given Буе man, to .the 
“woman for entering: into the. contract, 
э, but, an effect of the contract imposed 
`. by the law on the husband. as a -token 
. .ofrespect for its subject, the woman.? 
pts» fo isset xv wlth Ead 
Well-known, authors,: of "books... Оп 
Muhammadan : Jurisprudence, reiterate 
this, principle and would say that it isa 
pious’; obligation’ undertaken „Бу . the 
husband at the time of the marrjage.; In 
amy view, even ihe “observations of _ the 
Supreme Court ;which were. made, in: a 
‘different context and in a differentisitua- 
tion might; not, help, the. learned ‘counsel 
for, the petitioner.:. In. fact, the Supreme 
Court itself quoted Mr. Ameer. Ali and 
observed as follows iT «te. u.i po 
TM ME ERN ME NEUE 
. “t As, pointed out by Mr. _Атгет. All 
in;hisibook on Mohammadan Law, the 
. custom originated in,ancient'times with 
.. the payment made by husbands to their 
wives as а means for their support and 
. ,88 a. protection against the ,arbitrany 
‚ -exercise of the power:of divorce.";, .., 


ЖОШ Е Е ГА Moles 
"In the! above decision, the learned ‘Judges 
of the Supreme Court were considering 
the question whether; a -dower debt can 
be . given ‘priority. over other, . debts. 
It.is in that context-the Supreme Court 
said that dower is purelyin the nature.ofa 
marriage settlement and is for considera- 

- tion., Undoubtedly it is for considera- 
tion;; Butthe word ‘ consideration ? used 
Љу: the; learned; Judges of the Supreme 
Court is now sought to be ta keadvantage 
of by Mr. Jagadifin who would like to 
superimpose the explanation giver: by the 
Supreme -Gourt. to the..word.-;‘ considera- 
tion?,{t0 the word ‘debt’, appearing. in 
section’ 2 (cy оѓ. е: Асі. -Teking into 
consideration; thé , well-intended . object 
of legislation, Г am of the view; thatit 





p - ford vov eee do ТК t F ea 
de (1882) LLR. 8 АП..149,. С. „ло 
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cannot ‘for a: moment ‘be suggetsed. tha 
when ‘4 husband-is'an-agriculturist, ht 
can with impunity: avoid.4 Mahar claim 
claiming it tc be thé result of a contrac 
for consideration.:: Though for ordinar 
purposes ‘anc sometimes even for lege 
purposes ‘Mahar ‘could be: pigeonhole: 
as one resulting from a contract betwee: 
the man and the woman fer considere tior 
yet the consideration which is the founda 
tion for such a contract is not the usua 
consideration’ which comes. within th 
meaning of that -word as used in th 
Gontract-Act or-any legal parlance, but: 
has a peculiar ‘connotation ‘of its ом 
shaving regard to the nature of the ра} 
ment, thé. time at which it is promise 
‘and the:parties who'mucually agreed 1 
pay and receive such a payment. ' Suc 
a consideration which springs from custo) 
"arid orthodox Muhammadan: ‘Law cann 
be equated to be the result of an expre 
‘contract for corisideration in the popul: 
sense. I agree-with the Court below ar 
-hóld that. notwithstanding the fact th: 
{the husbandisan agriculturist, the dow: 
debt or the Mahar debt would not con 
within the privilegéd ‘meaning of debt" 
“section 2. (z) of the Act and that therefo 
:the respondent is'entitled to execute tl 


[v 


«decree. based оп`зисћ.а Mahar debt... 
ie cr "КЕ, i Sli E WORT 
d; The civil, revision, petition fails ав 
‘the same is dismissed., There will рез 
(отет aš tó còsts in this'pesition, ` 
so s ML. m EE E 
АВ un So i Petition dismiss 
IN THE HIGH GOURT OF JUDIG. 
TURE AT MADRAS.) Vor 
. PRESENT. i7. Hamaprasada ~ Rao, (à 
S: -Rainavel Pandiany JF. = е 
'Madasami Nadax^..''! fe ‘Appellan 
iMG eas cv "ed 


(des 

"Virudbunsgar Municipality by i 
Coxniissioner,Holdimg his office · 
“Virudhunagar, Sáttur Taluk, Ram 
nathapuram District .. ` Responde 
ARS y AE Or am Y xe res ados 
‘Contract Act (1X of 1872}, section 70—S 
for injunction and recovery cf money Jor sup 
made—Stope of section 70 and its reguiremen 
31 order to resta claim under section 70 
the Contract Act, there reed not bea р! 
c AIS«No-193.001973. 21st. September, 19 


ES 
tU 


sd 


*xisting legal obligation on the part of the 
aimant to supply.or to serve. So long 
iS itis notan officious overbearance on the 
art of the plaintiff to intermeddle and 
‘ause the supply to be made or Cause 
he work to be done, he can claim com- 
vensdtion provided he did make such 
"upply or did. the work not intending to 
Jo so or supply. gratuitously. . lf it. is 
airly clear. that.the plaintiff bona fide 
сіе with the genuine intention of supply- 
ng the goods or.doing the work, then if it 
s.not intended to be a free or gratuitous 
ict, he is bound.to be compensated by the 
ther party for such an overt but sincere 
ict done by the initiating party should not 
{0 a. waste since the party against when 
ompensation is claimed did have the 
xnefit of the supply of the goods ar the 
xerformance of the work. So long as the 
ict is.not illegal, the jurisdiction of the 
Zourt to grant relief is -always available 
ю аз to avoid unjust enrichment and also 
on the basis of an implied forging of a 
quasi contract between the two parties. 
| [ Рага. 8.] 


Gases referred to:— 


State af West Bengal v. B. K. Mondal and 
Sons, (1962) 1 S.C.R. (Supp) 876: 
A.I.R. 1962 S.C. 779 ; Pannalal у. Deputy 
commissioner, Bhandara, (1974) 2 5$.С.С. 
245: (1974) S.C.D. 805 : (1975) 1 S.G.]. 
196: A.LR. 1974 S.C. 1174 ; Ramaboyan 
v. Siate df - Tamil Nadu, (1974) 
D.L.N.J. 495 ; Pollonjee and Sons v. Lond- 
ala Municipality, A.1.R. 1937 Bom, 417; 
Thedi Lal v. Bhagwan Das, (1889) I.L.R. 
11 All 234; Muthagya Ghetti v. Narayan 
Шей, (1928) M.W.N. 41: 109 LC. 
101: A.I.R. 1928 Мад. 317; Khader 
Khan Sahib уг -Dorajswamy Chettiar, 
1974) 2 M.L.J. 270: 87 L.W. -517! 
LLR. 1974 Mad. 371. 


Appeal agoinst the decree of the Court of 
he Subordinate Judge, Ramanatha- 
uram at Madurai in Original Suit No. 
\54 of 1969, dated 24th April, 1972.. 

R. Gopalaswami Ayyangar and M. Srinivasan, 
ог Àppellant. d 

€. Alagiriswami, for Respondent. 
Che Judgment of the Court was delivered 
у а : 
temaprasada Rao, F.— The plaintiff who 
stin the Court of the Subordinate Judge 
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of Ramanathapuram in O.S. No. 134 of 
1969 on its file is the.appellant. In or 
about the beginning of 1969 there was: 
acute water sCarcity in the Virudhunagar 
town. which is within the jurisdiction of 
the Virudhunagar Municipality. which 
is the defendant in the suit.. The coun- 
cil resolved on 28th February, 1969 and 
to wit under Exhibit P-17 to supply.water 
to the public. Itis common ground that 
at the time when the Municipality was 
seized of the subject, they intended that 
Such supply shouid.be for a period of 120 
days. Beaiing this in mind obviously 
tenders were called for. the supply of 
such water through lorries to the residents 
of the town. Exhibit А-1 is the tender 
notice. Exhibit B-2 is the tender which 
the plaintiff gave in which he obviously 
quoted an offer to supply such water for 
a period of 120 days. Under Exhibit 
B-5 which is-the agreement for the work 
in question to be performed by the plain- 
tiff no such period however has been 


‘stipulated. The plaintiff started perform- 


ing the contract but under. Exhibit A-4 
dated 8th May, 1969 the defendant issued 
a memo. stating that the. plaintiff was 
required to offer his willingness for the 
supply of water through lorries at Rs. 30 
per trip as some of the Municipal - con- 
tractors were willing to supply water 
through lorries at the said rate. ‘The 
plaintif? was directed to offer his willing- 
ness Within 24 hours from the receipt of 
the said memo. Before the plaintiff 
could reply to the memo. under Exhibit 
A-6, the defendant issued the following 
notice : Е 


“ The Municipal contractor, V. Mada- 
samy Nadar is informed that the con- 
tract for the supply of-water through 
lorry is cancelled with effect from Ist 
June, 1969. He should hand over the 
stee] tanks and other materials received 
from the Municipality to the Water 
Works Supervisor on. the night of 31st 
Му, 1969 without foil.” ^ — 


The defendant therefore -expressed his 
intention to cancel the contract with 
effectfrom Ist June, 1969. The plaintiff, 
however, caused a reply to be given to the 
memo Exhibit A-4 under Exhibit A-5 in ~ 
which he fully set out his case. Accord- 
ing-to the plaintiff the original tender was 
given wide publicity end the Council 
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accepted the plaintiff's tender as it was 
found to be a fair one. He pleaded that 
the contract had been: concluded and, 
therefore,. strongly. expressed that he 
should be allowed to supply the water es 


usual for the period ending 31+ July, ` 


1969, He denied his responsibility to 
supply such water at the rate of Rs. 30 
per.lorry per trip. He also claimed 
damages for the prémature. termination 
ofthe contract. Nat being sure whether 
the Municipality will. permit him to, 
continue the supply as wasintended under 
the tender, the plaintiff filed a suit on the 
file of the Vacation Judge’s Court, Rame- 
nathapuram in O.S. No. 25 of 1969 and 
obtained an interim injunction till 12th 
June; 1969. On 12th June, 1969 the 
defendant entered appearance in the suit 
and wanted time for counter till 17th 
June, 1969, Thereafter the ^ Vacation 
Judge passed the following order: 


©© Interim injunction till then directing 

the defendant to take the required 
' quantity of water at the rate of Rs. 30 

per lorry per trip subject to the десі- 
„sion of the Court in the suit." 


This order was passed in the presence of 
the counsel for the defendant. There- 
after and during the course.of the pro- 
ceedings under Exhibit A-7, dated 17th 
June, 1969 the defendant purported to 
terminate the contract once agsin from 
18th June, 1969. 1+ is common ground 
that on and from 18th Tune, 1969 the 
plaintiff did not supply any water. Conse- 
quent upon the alleged premature termi- 
nation of the contract and also because 
the plaintiff did not obtain satisfaction 
for the work done during the period. when 
he caused the supply ОЁ water to be made 
pursuant to the orders of the civil Court 
the plaintiff.came to Court. . The plaint 
was. .suitably amended аз originally 
he sought for an injunction alone and he 
soughf for the recovery of a sum of 
Rs.20,920 being the charges for the-supply 
of water from Ist June, 1969 to 17th June, 
1969. He also reserved his right to claim 
demages for the unexpired period of the 
contract which according to the plaintiff 
extended upto 30th July, 1969. We may 
atonce state that the plaintiff filed a peti- 
tion under Order 2, rule 2 for a relief 
to sue separately for damages and this 
has been dismissed by the Gourt below 


аз is seen from the order passed in 1.A 
No. 1033-0? 1969. The plaintiff did no: 
pursue the matter relating to recovery o: 
alleged damages for breach of contract 
thereafter. В 


2: Thé defendant in his written state’ 
mënt denies that the period of the con. 
tráct was a" period of 120 days and tha: 
it was true that the contract was termina. 
ted as stated by the plaintiff and that the 
plaintiff, after such .termination Of the 
contract expressly in’ writing, was no 
either legally or equitably obligated tc 
supply any more water as the contrac 
was'cancelled and'such cancellation wa: 
in the best interest of the Münicipelit 
and therefore the plaintiff wasnot entitlec 
torecover any sums towards such service 
rendered by him between Ist June 
1969 to 17th June, 1969. No doubt iti 
conceded that the plaintiff moved th 
civil Court for an injunction and that sucl 
an injunction as was stated by u 
eerlier and as it seen from Exhibit А-! 
was passed by the civil Court in whicl 
the suit was laid. It is also concede! 
that the plaintiff continued to suppl 
water to the defendant Municipalit 
during the aforessid period but it i 
claimed that it isa voluntary and officiou 
act on the part of the plaintiff though i 
may be founded on the foot of the orde 
of interim injunction granted by th 
civi] Court. Reliance is placed upon th 
ultimate order of dismissal of the applica 
tion for injunction made by the civ 
Court and it is said that the supply с 
water being not the result of a lawful o 
a bona fide act, the plaintiff is not entitle 
+6 the suitamount. On the above plead 
ings the following issues were framed ; 


(1) Whether the cancellation of contrac 
on 18th June. 1969 is valid and bindir. 
on the plaintiff ? er E 


(2) Whether there was э contract fo 
supply of.water for 120 days from Is 
April, 1969 as alleged by the plaintiff ? 


(3) Whether there is any breach с 
contract by the defendant ? » 

(4) Whethér the plaintiff is entitled t 
any damages and if so to what amount. 
(5) Whether the plaintiff js entitled t 
any amount and, ifso, to what amour.t fo 


б 
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{һе alleged supply af water from | Ist from Exhibit А-8, the plaintiffs case i$ 


June: 1969 to 17th June, 1969 : ? 


(6) То what relief if any is ‘the e plein не 
entitled ? 


The jearnéd Judge found. that. théicon- 
tract was for the supply of water'for an in- 
definite period ending with 3 day'snotice 
by the defendant municipality. and: not 
for 190 days from ‘Ist April, 1969, that 
though there was a completed contract 
between the’ parties, it was subject to 
clause 9:thereto' which provided 'that it 
will cease on a'notice given by ‘the rhyni- 
cipality ' three. days іп advance. “The 
learned trial Judge found that there "was 
a valid cancellation óf the contract under 
Exhibit A-6 and ‘that the supervening 
eancéllation of the contre ct under Exhibit 
А-6 was а: -superffuity and бп issue’ No. 5 
held that the supply of water. through: 
lorries of the plaintiff during the period: 


Ist June, "1969 to 17th June.’ 1969 either ` 


bona fide or under the umbràge of the 
orders of the ‘civil Court 15 not Jiwful 
and; therefore, the plaintif cannot 
récover the cost of such work доле ' by 
him even "under section ^ 70: of "the 
Contract Act. ‘Hence’ the appeal. , ms 
3. ‘The ‘findings’ on He other issues oiler 
than^the main one: which we shall боп 
sider "presently. are not challenged before 
us and we ате “also: of the ' view that it is 
unnecessary to go into the question whe- 
ther what is the content-of the contract 
3nteréd into ' between the parties "and' 
whether the period: of the contract is 120 
days or otherwise. у Tti is however cémmon 
ground even beforé' us thatthe ‘contract 
was tezminable on 3 day's notice at the 
nstance of the Municipality. The czse 
of the plaintiff however j is that the, deter: 
mination of the ‘contract ' by е ‘Muni: 
рау under Exhibit A-6 “was e result 
£ әп arbitrary capricious exercise of 
»ower and it, was, for this reason; the! 
Лайн disclaimed the authority, of; the 
Municipality to’ snap the јотаї relation- 
hip which arose frem the-time when ten- 
ler was given and, accepted, and that 
herefore he was right i in initia ting action 
questioning, thé "Muricipality's right to 
'ancel the contract which-according to 
he -plaintiff -was premature. On the, 
yasis of the order’ f the Court obtéined: 
n the presence of both parties as js seen 


that he caused the supply of water to be 
made through his own lorries between 
Ist of June, 51069 and 17th of June, 1969 
and , that, Such: supplies weré made by 
him ' not with the intention to render a 
service gratuitously ] Љиғ аѕ’ а person: who 
was entitled tó be recompensed fOr such 
lawful service made by Him, the, benefit of 
which was admittedly. enjoyed by the 
defendant . Municipality... It is not ‘in 
dispute that during ‘the relevant’ period 
the plaintiff supplied water in the drought 
ares. „ The Municipality. "has. not let in 
апу: contra evidence;.to show’ tbat“ they 
made. alternate arrangements for. the 
supply of such water. for, , Virudhuna par 
Town notwithstandin g the’ scarcity, siivua 
tioh, prevailing then ànd thet it Was. the 
plaintiff; who supplied such, water to the 
residents - diri ing "the. afos 'esaid, period, 

Therefore, the only point that arises fer: 
cansideration- in. the. instant сазе, is whe- 
ther the plaintiff can claim compensa tion 
for such supply of water during the rele- 
vani period on the ‘basis of the doctrine 
of quantum; meruit and on the foot thet 
he bona fide and lawfully rendered such 
Services but without the ;interition: of 
doing the same gratuituously. 


4... Counteting. the . main , contention, 
les Tred course] for thé respondent would 
say that the contract has been. termina ted 
under Exhibit A-6, and any attempton. the 
part of the plaintiff to, perform. the services 
which ' were by then not, required. by. the, 
Municipality would. ‘only ‘tantamount to 
an offcious interference ' by an’ inter- 
meddler without. there being. апу, legal 
obligatior to rende; such services. , Refer4 
ence ‘js made to certain. ohsérvations in, 
State of West Bengal v. B: К; Mondal and 
Sons}. The Supreme’ Court, after ' refer- 
ing to the three corditions, ingraired in 
section 70 of the Contract Act. which i$ 
unnecessary, for, us tò; reproduce said, 


"ec When these: conditions : afe пед: 

séction 70 "impose$ роҳ,’ the latter 

person the liability to make’ compensat 
. tion to the former in respect of, or ‘to’ 
restore the. thirg so:done or delivered: 
. ана Hia person délivers: some- 
thirgto another i it would be opên to the 
latter person. to refuse" to’ accept the 
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thing ór to return it; in that case ‚вес 
tion 70. would not come into operatión. І 
' Simila rly а ‘person goes somethirig for 
‘another it would be брег to the latter 
'person not to accét. what has been’ 
. done by the former, in that case again 
: section 70 would not ap ly: In Other, 
“words, the persori ‘said ‘to he-máde. 
^ fiable "under | section 70 always has the’ 
option not to accept the thing or to 
return it. It is only where he volin- 
- tarily. accepts the thing or enjoys the: 
work done that и У under sec- 
Тод: 70 arises.’ 4 а ТАНЫ) 


Relying upon the above bera don: RN 
obviously, tea ring off the above excerpt 
outside, the context, learred courisél for 
the respondent says that'in this с^ se ‘the 
Municipality’ did not accept, ‘the’ services 
of the plaintiff and in: fact it has réfuséd. 
Reli: nce is also’ placéd upon cértàin obser- 
vations of the Supreirie Court in Pannalal 
у: Deputy Commissioner,’ Bhandarat; ‘where 
Alagiriswamy,’ J., spea king for the Bench 
after referring to.the ratio;in the-State of 
West» Bengal v. В. Е, Mondal ands Sons?, 
said that.in the 1962 case,it was held that 
merely, because the ; contract was illegal 
it does not follow thatthe contractor has, 
done something, which isnot lawful. , He 
reiterated the principle that the.real.bssis, 
of the liability under sectior: 70 is the fact 
that the; person for;whom the work hes 
been done,. has, ‘accepted „the work and 
has received the herefit thereunder „and, 
that what section 70 prevents is unjust 
enrichment and it: applies’ ‘as ‘much ‘to 
individual as tó'corporatioris and Govern- 
ment. The learned counsel'for the res- 
pondent says that the: Municipslity refus- 
ed to accept. services: of the plaintiff. 
The: question 18 whether ‘be! ceri- say “so. 
So long as' the' supply of water has been 
.done and that,too when the benefits of the, 
supply. have rez ched the Municipality;; 
and ,as long as, the. Municipality as the, 
defendant in: this case. ‘did not Jet;in. any, 
evidence’ that they refused to accept | such, 
service, pr the benefit erising. ‘thereunder; 
_ then it is difficult. for them-to escape the, 
liability, which, is thrust on: them under 
the: ‘principle , ‘involved in; séction 70; 
Quantum meruit and quantum válbean, 


m, cd mE 0. Ж I 
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are doctrines evolved. from equity and 
is built ‘upon. thé ‘basic’ concept of good 
conscience which’ forms an integral part 
cf judicial ' interaction. The’ question 
which immediately arises for considera 
tion oñ thé merits is whether the’ euis 
has rendered the service and, whethei 
was accepted By the defendant or Уна 
défendant had the benefit of it. Duririg 
drought ‘conditions’ tenders" were’ called 
for to supply water to the drought areas. 
The Municipality t therefore i is duty-bound 
to supply: such water. ltisnotpretended 
by thé Munici pality that they made alie- 
nate ‘arrangements’ during the relevant 
per iod’ for the supply of such water. "But 
it is contemp?raneously nof denied that 
such water’ was "supplied . by the Plaintiff 
by rendering the service in question. It 
is uhder the conspectus Of such fa cts. the 
nature of the: ‘activity | of the plaintiff comes 
up for’ discussion. M: M ICONE 
f } un Mp i 
5. When’ de ан, was: poc 
with, a;motice of cancellation of the con- 
tract under Exhibit. A-6; he thought 
having. regard, , to the. i wide, ; ; publicity, 
given.,at, the, time. when .the: tender was 
called for and having regard to the.public 
interest which ,was the, foundation of the 
resolution of the Municipality, he would 
be:called upon to supply.water-for a. period 
of 120 days: -This apart, the reason given 
in the-memo Exhibit A-4 was. that other 
contractors were willing to supply at а 
lesser rate; and: therefore, the plaintif 
was, called upon to offer. his willingness to 
supply such water tovthe!.drought: area 
atta rate, lesser than; the contract :rate: 
This attitude on tbe part.of the Munici: 
pelity by: itself .is not proper.: Naturally, 
therefore, the, plaintiff.who.-was served 
with ,this notice whereby a curious attémp! 
wasiimade by the, Municipality. to `ѕпат 
the-jural relationship which by: then wa: 
the subject-matter of .a- written contrac: 
Exhibit B-5, had to: “necessarily file a’ sui: 
for an injunction. restraining the Munici. 
pality from insisting upon the cancella. 
tior of the’ contra ctas indicated in “Exhibit 
А-4. "Thé 'ccürse of this litigation. ‘has 2 
bearing. ón this case, No‘ doubt,” ar 
ad i interim injunction, “was obtained on 30th 
May, 1969 and: iiotice of the sdid ‘applica: 
tion Was given to the’ defendant ‘returnable 
on 12th June, 1969: (Ол 12th June; 196€ 
the- Municioality Was | répresented | ‘by 


at 


262 

counse] Mr. R. Harihara lyer and an 
application to vacate the injunction was 
also filed by.them. The-parties wanted 
time for counter till 17th June, 1969 and 
the Court passed an order after hearing 
the parties. Тһе. crder was to the 
:ffect “interim injunction till 17th June, 
1969 °° and inter alia the respondent 
Municipality was directed to teke the 
'equired quantity of water at the rate of 
Rs. 30 per lorry per trip subject to the 


lecision of the Court in the-suit. The. 


ate of Rs. 30 was thought of obviously 
жсацѕе under Exhibit А-4 the Municipa- 
ity was prepared. to accept such supplies 
xovided the plaintiff was willing - to. 
educe the rate from the quoted rate-of 
Rs. 40 to the rate, of Rs. 30 as desired by 
he Municipality. Having regard to the 
circumstances of this case it is very diffi- 
sult to hold. thet the Municipality did not 
iccept the supply of water till 17th June, 
.969. We are also of the view that the 
"der passed by the Court below under. 
axhibit А-8 should have been made 
fter due consultation with the affected 
rarties and more or less jt was an order 
›у consent. lt'is not necessary to harp 
п thisany more, Suffce it however to 
ay that under Exhibit А-8 a prima facie 
mpression is gained that the Municipality 
ҮШ accept’and the pleintiff agreed to 
upply water to the drought area at Rs. 30 
ет lorry per trip. Such being the moin. 
т the material fact which has prompted 
he plaintiff to supply water during the 
elevant period, can it be said that he 
fficiously interfered and inter-meddled 
rith municipal affairs and caused supply 
f water on his own volition in spite of the. 
Tünicipality'$ aversion to accept such 
ater from him. We are of the view 
iat it cannot’ bé said. On the- other 
and the course of conduct of the Munici- 
Mity inside the Court hall as well as 
uside creates an unimpeachable impres- 
on 'that it accepted the benefit of the 
ipply Of water made by the plaintiff 
ating the relevant period, Of git” 
‘Again, it is ssid-that the Court ought 
эс to have passed -that order and tbe 
гіп ought-not to have made such 
pplies taking -coverage under the said 
der. lt.is a well-known principle of 
w that.action of Gourts cannot preju- 
се the- parties. -If the plaintiff acted 
»to-the intent and text of Exhibit А-8 


THR MADRAS LAW JOURNAL REPORTS 


1977. 


and the defendant.also accepted such 
supplies notwithstanding their erstwhile 
and the present stand before us that there 
has been a valid termination of the 
contract under Exhibit A-6, it cannot be 
said that the ylaintilf thrust his services 
on the defendant cn the bare expectancy 
of being compensated and not on the 
sure ground that he will get the reward 
for all such services done by him at a 
time when public interest nceded it. 


7. Oneother: rgument thet was address- 
ed wes whether in the circumstences of 
this case it could be said that the pleintiff 
lawfully performed his function. Section 
70 of the Contract Act reads thus : 


“Where a person lawfully does апу“ 
thing for- another person, or delivers 
anything to him not intending to do so 
gratuitously, and such other: person 
enjoys the benefit thereof, the latter is 
bound to make compensation to the. 
former in respect of, or to restore, the. 
thing so done or delivered.” . · - 


Already, the Supreme Court in State of 
West Bengal v. B. Е. Mondal and’ Sons}, 
has scanned the three limbs of this section 
in it. It is sufficient if we refer to two. 
decisions of our Court, one, reported in 
Appeal No. 59 af 1970 and rendered by us 
and reported in Ramaboyan and cnother у. 
State of Tamil Nadu. Tn that case we 
have referred to the three limbs of section 
70 and for purpose of ready reference they 
are extracted : 


“The first one is that a person lawfully 
does anything for another or delivers 
anything to him. The second limb of the 
section is that he does so or delivers so 
not intending to do so gratuitously. 
And the third limb is that the other 
person enjoys the benefit thereof.” - 


Learned counsel for the respondent, hav- 
iag regard to the cancellation of the con- 
tract under Exhibit A-6 -would say that 
the activity of the plaintiff though under 
Grders of Court cannot be said to be law- 
fal within the meaning of section |70 of 
the Act. In Pallonjee and Sons v. Lonavala 
Municipality? Tyabji, J., while criticising 
the observations of Straight, J. in Ghedi 
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Lal у. Bhagwan Das!, said that “ the.obser- 
vation of Straight, J. in the above case 


throws no light on the subject which reads , 


into the word “lawfully ” the existence 
of a relation before the Act was done, 
namely, such a relation aseither one direc- 
ctly creates or by implication . reason- 
ably justifies the inference that by doing 
same act the plaintiff is entitled to Jook 
for compensation to the defendant. But 
the very purpose of the section is to lay 
down in what circumstances such a rela- 
tion’ must be taken to exist, ziz., in what 


circumstances “the plaintiff mày claim. 


that his act has directly created or reason- 
ably justified ‘the inference that he is 
entitled to: compensation. It therefore 
follows that the pre-existence: of а jural 
relationship is not the necessary sine qua 
поп for action under section 70.? That 
this is the correct interpretation to be 
given to the word “ lawfully ” is affirmed 
in State of. West Bengal v. B. К. Mondal and 
Sons*, "The -Supreme ` Court did not 
agree with the observations of Straight, J. 
in Chedi Lal v. Bhagwan Das! and said*:-— 


‚© With respect, we are not satisfied 
that the test laid down Ьу Straight, J. 
can be said to һе justified by the terms 

-of section 70....... mE E lawtul 
relationship arises not because {һе 
party claiming compensation has done 
something for the party against whom 
the compensation js claimed.but because 
what has been done by the former has 
been accepted and enjoyed by. the 
latter." - : л 


That the word “lawfully ? appearing in 
Section 70 is an equation -for benefit 
obtained has been made clear in an ear- 
lier decision of our Court in Mutkapya 
Gheiti v. Narayan Ghetti®. "This meaning 
and equation -of the word: *' lawful ”- in 
section 70 of the- Gontract Act has been 
accepted by a Division Bench of our 
Courtin Khader Rhan Sahib v. Doraiswami 
Ghettiar* presided ower by Kailasam, J, 
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(asliethen was)and N. S. Bamaswami, J- 
There the learred Judges agreed 
with the interpretation and.explanation 
of the word “‘ lawful" as was. given by 
the Division Bench earlier in MUuthayys 
Ghetti v. JYaragan Ghetti}, and said that 
what the word ‘‘ lawfully ” in section 70 
would in the context indicate. is that 
after something is delivered or something 
is done by ore person for another and 
that thing is accepted and enjoyed by the 
latter, a lawful, relationship is; born 
between the two. У 


8. Fromthe foregoing discussion, it is 
clear that in order to rest a claim under 
section 70 of the Contract Act there need 
not be a pre-existing legal obligation on 
the part ofthe claimant to.supply or to 
serve. So long as it is not an officious.over 

bearance on the part of dhe.plaintiff to 
intermeddle and cause the supply to be 
made or cause the work to be done, he 
can claim compensation provided he 
did make such supply or did the work 
not intending to do so or supply 80, 
gratuitously. If it is fairly clear that 
the plaintiff bona fide acied with the 
genuine intention of supplying the goods 
or doing the work, then if itis not intend- 
ed to be a free or gratutious act, Һе is 
bound to be compensated -by. the ‘other, 
party for such an Overt but sincere act 
done by theinitiating party should not go'a 
waste since tke party against whom com- 
pensation is claimed did have the benefit 
of the supply of the goods or the perfor- 
mance of the work. So long as the act 
is not illegel the jurisdiction of the Court! 
to grant reliez is always available so as 10; 


‘avoid unjust enrichment and also on 


the basis of an implied forging of-a quasi- 
contract between the two parties, | 


„í 


`9. We are therefore, unable to agree 


with the learned counsel for tlie respon- 
dent that in this case the plaintiff inter- 
meddled and without any sincerity or ge- 
nuineness did the workard therefore was 


-not entitled to be compensated under the 


well-known principle set cut above under 
section .70. The lower Court was wrong 
in having reiused relief to the plaintiff 
for the vzlue of the work done between 
lst June, 1969 to 17th June,.1969.  . 
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10... In. this casé, however, as Е. em- 
phasis was made on legal contentioris 
the Court below. did. not advert to the 
merits." In fact there has not been an 
adjudication or finding as to ‘what was 
the quantum of the supply of water made 
by the plaintiff during the relevant period. 
The plaintiff. іп the plaint lias asked. for 
a rate;of Rs. 40 per trip of supply. of-water. 
He is not entitléd to be peid at'that rate. 
Аз a matter of fact, he suppliéd: such 
water taking advantage of the orders of 
the Court which specifically provided 
that he would make such supplies eccept- 
ing only-a return àt the rate of Rs. 30 per 
lorry of water. The plaintiff, : therefore 
would only bé entitled at the rate of Rs. 30 
per trip of water 50 supplied to the drought 
area during the period commencing from 
lst” Jüiie; 1969 ‘and-énding with- 17th 
June, 1969. "Whilst, therefore, allowing 
the appeal, the s$ubject-mitter i$ remitted 
back td the''GCourt below to find ‘the 

uantum ‘of coipensation’ to'"wbich' the 
plaintiff would: be entitled -tò in the light 
of. the’ observations’ ‘made above. ` "There 
will he no order as to costs. к 


SJ. P T a ‘Appeal. al lowed 


IN THE HIGH COURT. OF JUDIGA- 
TURE:AT MADRAS. 
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Janaki Ашай апа ofer 

TN NS Respondents, 
‘Tamil Nadi рийн Relief Act (lv of 
1938) as'amended by Act (УШ оў 1973), 
Гера] з representatives af deceased agricul- 
turist Judgment idebtor,. ей сап claim 
the benefits, of the Act. А 


The legal representa tives ‘ "Ie presetithig the 
estate ‘of ‘a ‘deceaséd judgment-debtor 
though ‘iot ‘proceéded against personally 
can claini-the- benefits:of the Temi! Nadu 
‘Act ТУ of 1938 ‘if they are agriculturists. 
"The benefit conferred ‘by thé Act will be 
available ‘not only’ to the' original debtor 
but also" to: histlegal represeritatives 2nd 
ho — e БЫНА сЕ ВАНИЕ ЕСС 


Rajammal | 


‚Ж A.A.A:O No. 136 of 1976 7 s 
15th 'October, 1976. 
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"Gourt, Pudukkottai, 
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assigns and it is not. necessary that the 
legal representatives and 28618 shall be 
pon Halls for thedebt; с. 1 


[Bares 5. and 7] 
Cases ега to 2. Bert sie Susie. due 


‘Palaniappa Chettiar Estate | ЖО yy 


Fitst’ Executor, Ghockalingam Chettiar . v. 


"Ramaswami Naidu, (1945) 2 M.L. J. 410: 


5g L.W. 565 (1): A.LR. 1946 Mad. 


58 ; Кола Hassan Fathima Bivi v. Muhammad 


Mohaideen Nachiar, (1942) 2 M.L.]J. 506: 
55 L.W.-729 : A.LR. 1943 Mad. 87; 
v.'Sellabpa, (1938) 2 MJ. 
1068 : 1.L.R. (1939).Mad. 218 : 48 L.W. 
954 : А.1. R. 1939 Mad. 186 ; Nageswara- 
„swami v.‘ Viswasundara- Rao, (1953). 2 


"M.L.J.'252^: 1953 5.0.7. 539 : (1953) 
'"S;G.R.. 894: ATR.’ 


1953 S.C: 370; 

'Palani Goundan v. Peria Goundan,, ( 1940). 2 
M.L.J: 887 : 59 L.W. 819: ATR: 1941 
Mad. 158 ;. Panduranga Mudaliar v. Vythi- 
linga Reddi, (1907) 17 M.L. J. 417: LL. R. 
30 Mad. 537 ; ‘Ganapathi Bhatta v. D'Souza, 
(1940) 2 ^M.L.]. 317 :.191. LC. 1445 - 
AÌR. 1940 Mad. 907. 


‘Appeal against the order’ of the ‘District 
dated , Ind, ‘April, 
1976, end "níáde іп`С.М:А. No. 30 of 


1975 (L-A; No: 1369 of 1974 in O.S. No. 


299 ‘of © 1958—D.M.G. Е : (Principal), 
Pudukkottai. — - 


N. "Sivamani, for. К. Salralmonyan and С. 
Lakshmi Narain, for ‘Appellant.’ ideas 


К. Subramanian, for Respondents Гапа 2. . 
The Court made the following 
ORDER. тре. first “defendant. in О. $. 


„Ко. 299 of 1958 on the. file of the Court 


of the ‘District Munsif of Pudukottai is 
the appellant. ‘One Venu Ammal had 
executed a morigage on 2nd September, 


"1945 in favour of one Krishnamurthi» 
whose legal ire 


resentative, is; the first 


respondent, . After the death of Venu 


"Ammal the first respondent filed a. suit 
'on the sàid: 


mortgage against the 
daughters of the said Venu Ammal, for . 
recovery of the mortgage amount, 
Defendants 1 and 2, the daughters of 
the mortgagor, remained ex parte and 
a final decrée in the'suit was passed on 
6th January, 1972 for a sum of Rs. 1,947. 
After:the passing of the said final decree, 
the first defendant, one of the daughters 


— 


1: 


filed an -application І.А. No. 1369' of 
1974 inthe said suit seeking an amend- 
ment of the decree. on the ground that 
she is entitled to the benefits of the Tamil 
Nadu Act (IV of 1938 as amended by 
. the Act УШ of 1973). The said appli- 
cation was resisted by the first respondent, 
decree-holder, contending that the 
appellant first defendant is not an agri- 
culturist entitled to the benefits of the 
said Act IVof 1938 and therefore the 
mortgage decree cannot be scaled down 
under the {provisions of the said Act. 


2. The trial Court took the view that 
as the suit was filed against the two 
daughters of the mortgagor, Venu Ammal, 
after her death and the estate of Venu 
Ammal in the hands of the appellant 
is alone sought to be proceeded against, 
the daughters of Venu Ammal cannot 
claim the benefits of the said Act, and 
that as the estate of the deceased Venu 
Ammal alone is sought to be made liable 
for payment of the decree the provisions 
of Act IV of 1908 will be inapplicable 
to such a case. In support of the said 
view, the trial Court relied upon the 
decision of a Division Bench of this Court 
in Palaniappa Ghettiar Estate — represented 
by First Executor, Ghokkalingan Chettiar v. 
Ramaswami Naidu’. The application for 
scaling down was therefore rejected. 


3. There was an appeal by the first 
defendant to the lower appellate Gourt. 
‘The lower appellate Court also relying 
on the said decision held that there is 
no provision in the said Act, under which 
an impersonal entity as an estate of a 
deceased person can: claim relief that the 
estate of the deceased isnot a person, with- 
in the meaning of the definition urider 
section 3 (1) of the Act, that there is no 
question of an estate -being an agricul- 
turist as defined in the said Act and that 


therefore, the decision of the trial Court ` 


did not call for any interference. 


4. 1а this appeal, the learned counsel 
for the appellant contends that both the 
‘Courts below are in eTror in thinking that 
the claim put forward by the appellant 
for scaling down of the decree debt 
under the provisions of Act IV of 193g 
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is not sustainable in view of the deci 
sion of this Court in Palaniappa Chettia 
Estate represented by First Executor Gkocka 
lingam Chettiar у. Ramaswami Naidu}, 
that the said- decision is inapplicable tc 
the facts of this case, that the correct 
legal position is that the appellant whc 
is the legal représentative of the deceaec 
Venu Ammal and. who is sought to by 
made liable for the decree-debt due bj 
Venu Ammal is entitled to claim the 
benefits of that Act and that the reason: 
ing of the Courts below that since the 
mortgage debt is sought to be recovered 


` from the estate of Venu Ammal the appel. 


lent who is representing the said estate 
cannot claim. the benefits under the 
said Act cannot be sustained.. 


5. The learned Counsel for the appel 
lant relies on the decision of the Divisio1 
Bench of this Court in Kona Hassas 
Fathima Bivi v.. Muhammad ` Muhaidee: 
Nachiar*, as being directly in point anc 
submits that the said decision is а clea» 
authority for the proposition that г 
legal representative of a debtor can clain 
the benefits cf Act (IV of 1908), i 
the debt is sought to be recovered frox 
such legal representative. In this case 
Wadsworth and Patanjali Sastri, Л 
directly considered the question as t 
whether the heirs of the debtor can see) 
scaling down of a decree debt unde 
section 8 of the Tamil Natu Act (JV 
of 1938). There a promissory note hac 
been executed by а person who was no 
ап agriculturist within tke meaning o 
the Act, on 6th April, 1920. А decre 
thereon had been obtained on 15 
November, 1930 against the promisor 
The judgment-debtor died on 2970 
September, 1935. "Thereafter, the heir 
of Judgment-debtor were brought o: 
record as his legal representatives in the 
execution proceedings. The legal repre 
sentatives so brought on record appliec 
for scaling down the decree debt oi 
the ground tbat they were agriculturists 
This was opposed by the decree-holde 
on the ground that the judgment-debto 


. was not an agriculturist within the mean 


ing of the Act and that as the debt соц» 
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wot have been scaled down if he were 
live and hed applied for relief, the legal 
epresentatives who merely represent his 
state and мете liable to pay the debts 
rut of the assets in their hands were in 
10 better position and could claim no 
elief under the Act, even though they 
nay’ be agriculturists. This contention 
f the decree-holder found favour with 
he Courts below. But when the matter 
vas.iaken to this Court the 
lench expressed that the avowed purpose 
f-the-Act being to enable agriculturists 
o retain their property and prevent 
uch property passing into the hands of 
reditors or execution purchasers, it 
vould largely defeat such purpose, if 
he benefit of the Act. were to be denied 
o the large class of persons who come 
шаег liability by devolution and who 
те themselves agriculturists as defined 
xy the. Act, and, therefore the legal 
epresentatives -were entitled to` claim 
elief under the Act as agriculturists, 
lthough: the ` original debtor whose 
iability they have inherited was himself 
iot an agriculturist. This decision directly 
leals with-a case of a legal representa- 
ive of the original debtor ànd the facts 
n that cese are on all fours with the 
acts of the case on hand. In the said 
lecision the learned Judges have refer- 
ed to with approval an earlier Bench 
lecision of this Court, Perianna v. Sellappa!, 
vhereim it has been held that the right 
о claim relief under the Tamil Nadu 
Act (IV of 1938) was not confined to 
he person who actually contracted the 
lebt but: who available equally to 
»rsans who were liable on account of the 
yossession of property and that accòrd- 
ngly the liability of a purchaser of the 
:quity of redemption’ in a' portion .of 
he mortgaged property wasa deb: liable 
о be scaled down under the provisions 
of the Act. This decision in Perianna v. 
Sellappa1, was approved by the Supreme 
Jourt in JYageswaraswami v. Viswasundara 
Rao?. In that case the question before 
he Supreme .Court was whether the 
»urChaser of an equity of redemption 


, - 5, 
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'could claim the privileges under the 
The : 


Tamil Nadu Act 1V of 1938. 
Supreme Court expressed the view at 
page 256 аз follows: ; 


.- "The right to clim felief.as is well. 


settled by decisions of the Madras 
High Court (side Perianna у. Séllappa® 
is not confined to the person who origi- 
nally contracted the debt, but is avail- 
-able to his legal representatives and 


assigns as well; nor is it necessary that ` 
the applicant should. be personally. 


lieble for the debt. The liability of 


a purchaser of the equity of redemption . ` 
to pay the mortgage debt undoubtedly: 


arises om the date of his purchase; 
_ but the debt itself which has its origin 
. in the mortgage. bond did exist. from, 
before his purchase, and if it was 
payable by an -agriculturist at the 


relevant date, the purchaser could, 


cerainly.claim the privileges: of the 


Act if he himself was an agriculturist ` - 


at the date of his application." 


lt can therefore be: taken to be well} 
established that the benefit conferred! - 
by the Act will be available not only tol ' 


the original debtor but also to his legal 


representatives and assigns and that it| 


is not necessary that the legal represen- 
tatives and assigns should be personally 
liable for the debt. * < .-- 77 


6. In Palani Goundan v. Peria Gotndan® 


Wadsworth and Patanjali Sastri, JJ. 
had earlier dealt with а case of a . 
chaser of equity of redemption at а salt 
in execution of a money decree agains? 


(the mortgagors, claiming to have the 


mortgage decree amended under section 
19 `0? the Tamil Nadu Асі - IV of 
1938. lt was contended that the.appli- 
cation under section 19 for scaling down 
the mortgage decree is not maintainable 
as the purchaser of equity of redemption 
will not come under the definition of.a 


judgment-debtor within the meaning of -. 


section 19. Dealingewith this-contention 
the Bench expressed the view that the 


definition of.debt in section. 3 (i5). . 


includes debts payable under a decrée or 





. 1. (1938) 2 M.L.J. 1068 : I.L.É. 1939 Mad; 
218:48 L.W. 954: 182 І.С. 879: A.LR. 1939 
Mad. 186. i : 
2. (1940) 2 M.L.J. 887: 52 L.W. 819: A.LR. 
1941 Mad. 158. RO : 
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pur- - 


A 


1) 


order of Court, that the liability of-the 
purchaser of equity of redemption sub- 
ject to the mortgage is a-debt within the 


meaning of the Act, that the procedure . 


provided in a statute for enforcement of 
the substantive rights conferred thereby 
should be construed as far as possible, 
50 as to give effect to and not to. nullify 
those rights, and that therefore there is 
no obvious reason why the term judg- 
ment-debtor should not be understood 
as including a person whosé liability is 
a debt as defined by the Act, more especi- 
ally es that definition includes a judgment- 
debt. The learned Judges referred to 
the decision in Panduranga Mudaliar v. 
Vythilinga Reddi, wherein it has been 
observed: a 2 - 


“We think however that the, word 
‘judgment-debtor’ in section 258 should 
be. construed as‘including those who 
claim through -him or in his right. 
To hold otherwise would lead to 
obvious hardships which .we cannot 
think were contemplated.” >- . . 


© The learned Judges referred to a contrary 
` ‘decision of Horwill, J., in Ganapathi 
Bhatia v. 'D'Souza?,. holding thar- the 
word 'judgment-debtor' under section 
19 must be understood. in- the sense 
defined in the Civil Procedure Code, 
and that therefore a purchaser of the 
^ equity of redémption from-a Receiver 
‘in the insolvericy of a judgment-debtor 
was not entitled to apply under that. 
section, and specifically dissented. 


~ 4. Thus it appears to ‘be well settled. 
that the legal representatives represent- 
ing the estate of the deceased judgment- 
debtor. though not proceeded against 
personally cen claim the benefits of the 
Tamil Nadu Асі No. IV of 1938.if they 
are agriculturists." The decision’ -in 
Palaniappa Ghettiar -Estate “represented by 


First Executor, Ghokkalingam * Chettiar у. 


Ramaswami ‘Naidu,* relied on -by the 





1. (1907)o17 M.L.j. 417 : ILL.R. 30 Mad.537, . 


2. (1940)? M.L.J. 317 : 191 L.C. 744 : ALR. 
. 1940 Mad. 907. ` RE а 


3. (1945)2 M.L.].410 :2231.C.453 :58L.W: - 


565 (1): A.I.R. 1946 Mad. 58. 
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Courts .below, deals with the case e 
an executor.who.is sought.to be mac 
liable for а decree- debt as representin 
the. estate of deceased and therefore 

is clearly distinguishable. The saj 


‘decision gives two reasons as to why tk 


executor in that case cannot claim tb 
‘benefits of Act IV of 1938. Оле 
that the decree is not sought to be exec» 
ted against the-executor personally an 
the decree is only against the estate i 
the hands of the executor and there 
no provision іп .the Act under whic 
such’ an impersonal: entity as an estat 
can claim ‘the relief. “The other reaso 
given is that the estate being a charitab) 
trust has been specifically and express) 
excluded by the terms of section. 3 () 
of the Act. 1n the circumstances of th 
case, I am clearly of the view that th 
decisions in Kona Hasan Fathima Bivsi + 
Muhammad Muhaideen Nachiar!. an 
"WWageshworaswami — v. Viswasundararao 
will clearly support the case of the appe 
lant, апд. the decision ‘in Palaniapt 
Chettiar Estate represented bp Ризі Exec 
tor Chokkalingam Chettiar ~v. © Ramaswan 
JVaidu.* has no application. 


8. Now that this Court has held tho 
the appellant is entitled to claim th 
benefits, under Act IV of 1938, 3 
is to be seen whether she is an agricul 
turist. . Though the 'appeflant assertec 
that she is an agriculturist and produce 
Exhibits А-1 to А-3, patta.and kis 
receipts, to show that she is in fect ar 
agriculturist, the Courts below hav 
not considered those documents anc 
given a finding on that question. That 
it perhaps due to the.reason that they 
were of the view that the appellant i: 
not entitled to clzim the benefits of the 
Act being a legal representative. The 
lower appellate. Court is therefore direc- 
ted to consider that question on the 
basis ‘of the material already on record 
and dispose of the appeal afresh in the 
light of the observations made by this 
Gourt. "The C.M.S.A:. is therefore 





І. (1942) 2 M.L.J. 506 1 55. L.W. 729. 

2. (1953) 2 M.L.J. 252: 1953 S.C.J. 539: 
1953S.0.R. 884. 7 7. : 

3. (1945) 2 M.L.J. 410 : 58 L.W. 565 (1) : 


. 223 1.0. 453. -. 


58 


THE MADRAS LAW 


low2d and remitted as indica ted above, 
лете will be no order as fto costs. 


S. | Allowed 
and remitted. 


— 





ч THE HIGH COURT OF JUDICAs 
URE AT MADRAS. . . | 


RESENT :— T. Ran aprasada Rao, 7. 


. S. Khadar Mohammed Rowther 
nd Co., represented by itsProp-ietor 
Syed Azhudeen we Pelitioner* 


„ S. Sundaram and Brothers 
25 Р Respondents, 


amil Nadu Buildings (Lease and Rent Con- 
ol) Act (XVIL of 1960), section 25 (1).— 
stition for eviction— Tenant set ex parte and 
iction ordered—Common order—Abpeal to 
t aside ex parte order and further revision 
smissed— Dismissal of contemporaneous 
peal against order of eviction by Appellate 
uthority as not maintainable— Validity. 


t an eviction petition under Act XVIII 
' 1960, the tenant was set ex parte and 
1 order of eviction was passed. Both 
€ orders were clubbed together in a 
"mon Oordér. The tenant appealed 
sainst the order setting him ex parie and 
iled. A further revision also met the 
me fate.  Gontemporaneously, the 
nant also filed an appeal against the 
der of eviction on merits. This was 
smissed by the Appellate Authority as 
Xt maintainable. According to the’ 
ppellate Authority, this would lead to 
ultiplicity of proceedings and no 
cther. appeal against the substantive 
der was maint: inable. On revision, 


14, that any proceeding taken by the 
запі questioning the separable order 
the COmmon judgment in which ulti-. 
ately he failed could not bar hin from 
ing or having recourse to such an avail- 
le remedy in law against the other 
rtion of the common judgment which 
is not the subject-matter of the earlier 
oceeding. To say that an appeal was 


' C.R.P. No. 2288 of 1976. „21st Oct ober, 1976. 
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not maintainable was one thing and to 
say that the appeal had no merits was 
another. The Court below was expected 
to deal with the merits and pass an order 
but ought not to have said that the appeal 
was not maintainable. ìn that view an 
error of jurisdiction had taken place. . 
[Pare. 2.] 


Case referred to :— 


Peer Ammal v. Nalluswami Pillai, (1973) 2 
M.L.J. 666 : 176 1.C. 995: ALR. 1973 
Mad. 922, 


Petition under section 25 (1) of the 
Tamil Nadu Buildings (Lease and Rent 


Gontrol) Act, 1960 as amended by Act . 


XXI11 of 1973, praying the High Court 
to revise the Order of the Court of the 
ЦІ Judge, Court of Small Causes, Madras 
deted 22nd March, 1976 and passed in 
H.R.A. No.. 79 of 1976 H.R.C. No. 60 
of 1974 on the file of the VII Judge, 
Court of Small Causes, Madras. 


S. Gdvind Swaminathan, for R. Harikesavan, 
for Petitioner. : 


Т. К. Venkatesan, for Respondents. 
The Court made the following 


Овркв.—ТАе Rent Control Appellate 
Authority has misconceived the entire 


Situation. There was an order setting. 


aside the tenant €x parte and consequent 
upon it.there was an order of eviction 
passed against him in a proceeding initiat- 
ed by the landlord under Act XVIII of 
1960. Unfortunately'the Rent Gontroller 
clubbed both these orders. The tenant 
took up the matter whereby he was set 


ex parte to the appellate Court and there , 


he was notsuccessful. A further attempt 
хо bring it up to the High Court in revi- 
sion also failed. Thereafter or probably 
contemporaneously the tenant filed an 
appeal against the ultimate order of evic- 
tion. When this came up for heating 
and which was after the above processes 
were exhausted and after the High Court 
refused to interfere in the matter to set 
aside the ex paríe order, the appellate 
Court held that such zn appeal was not 
maintainable. It held so on the ground 
that it would lead to  multiciplicity of 
proceedings. The appellate Judge was 
of the view that the tenant having availed 
himself of the opportunity of filing an 


M 


П ! 
appeal against the order of dismissal of 
the miscellaneous petition, no further 
appealon the substantive order was main- 
tainable and hence dismissed the appeal. 
It js against this the present revision is 
filed. ` | 


2. No doubt there is always bound to be 
confusion when common judgments are 
rendered on matters which are totally 
distinct and separable. It is equally 
fundamental that when common issues 
are tried and a common judgment ren- 
dered thereon and if the party affected 
files an appeal only as regards one phase 
of that common judgment and does not 
attack the other part of it, then he cannot 
ata later stage having failed in his first 
attempt file another appeal challenging 
the untouched part of the affected judg- 
ment, the correctness of which he did not 
want to canvass before. This is however 
a very different matter when a common 
judgment deals with two indpendent 
subject-mattérs. An application to set 
aside an ex parte decree is one part of the 
main order which was part of the cofnmon 
judgment. Then the other part of the 
Common judgment consists of an order 
of the same Rent Controller in which, 
relying upon the fact that there was no 
representation on the side of the tenant, 
he passed an order of eviction. These 
two subject-matters are obviously distinct, 
separable and independent. Therefore 
any proceeding taken by the tenant 
questioning the separable part cf the 


common judgment in which ultimately: 


he failed cannot bar him from filing or 
having recourse to such an available 
remedy in law against the other portion 
of the common judgment which was not 
the subject-matter of the carlier pro- 
ceeding. Either on the ground of res 
judicata or on the ground of estoppel, the 
Jandlord in the instant case can say that 
the appeal filed by the tenant against 
that distinct part ofthe common judgment 
which has not been agitated or canvassed 
earlier is not m4intainable in law. А 
Division Bench of our Сошї, under 
similar circumstances held that such an 
-appeal is maintainable though of course 
the appellate Judge would have jurisdic- 
tion to consider whether there is any 
'equity on the part of the appellant or any 
merits in his representation that he had 
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sufficient cause for having absented him 
self earlier. Vide Peer Ammal v. Nallu 
swami Pillai. To say that an appea 
is not maintainable is one thing and t 
say that the appeal has no merits i 
another. ‘The Court below is expected te 
deal with the merits and pass an orde: 
but ought not to have said that the appea 
is not mainteinable. In that view а: 
error of jurisdiction has taken place 
The civil revision petition is allowec 
There will be no order as to costs. The 
appellate Judge will take up the- appea 
in December, -1976 and complete the 
hearing by the end of that month. 


5.7. 


Petition allowed 


IN THE HIGH COURT OF JUDICA 
TURE AT MADRAS. . 


PRESENT :— Т. Ramaprasada Rao, ў. 


Dharmalinga Thevar and another 
E e sus oe Petitioners 
v. 

Thayumana Thevar ^ .. Responden 


Civil Procedure Code (V of 1908), section 4 
— Execution of decree—Fudgment-debtor’s bul 
attached—Sureiy bond by decree-holder ал 
another for production of the bulls—Fudgmen 
debior paying suit amount—Release of bul 
asked for by judgment-debtor—Court orderi 
release—Suit bp judgment-debtor Jor contpense 
tion for deprivation of the use of the bulls aft 
satisfaction of decree—Claim by surety towar, 
feeding charges—Maintainabilty. 


Bullsof the judgment-debtor were attacl! 
ed in execution and entrusted to the d: 
cree-holder and onsuch entrustment t* 
decree-holder and another person execu 
ed a surety bond for production of the bul 
when ‘called. upon to do so by the Cour 
The judgment-debtor paid the suitamow 
and only three days thereafter the Cou 
ordered release of the bulls. The jud, 
ment-debtor sought recovery of compes 
Sation for the deprivation of the use 


1. (1937) 2 M.L.J. 666 : 176 1.0. 995 : A. I. 
1937 Mad. 922. ` 
* C.R.P. Nos. 693 and 694 of 1974. 
. . . 29th October, 19° 


3: a = 


0 THE MADRAS: LAW JOURNAL REPORTS 


: bulls after he had satisfied the decree 
і the surety claimed feeding charges. 
| these. facts, - > 


Id: As acts of Court cannot prejudice 
itigant and-as without an act of.Court, 
: release of attached bulls cannot. be 
de and as these two events run con- 
rently equities have to be adjusted. 
e judgment-debtor can ask for com- 
sation for the-deprivation of his right 
use his own bulls only from the date 
raising the attachment till the date 
en actually the bulls were . hended- 
f. Аз regards the claim for feeding 
ges by the surety, it is obvious that 
person, and- much less, an anir г1 can’ 
> On air and water, The bulls ought 
be fed. Even otherwise the Civil 
les of Practice provide thet.in case 
ere livestock is attached and kept in 
urt custody, it is obligatory foz the 
ty who keeps such livestock to be 
nbursed towards feeding charges. The 
ety kept the bulls for the period com- 
ncing from the date when the decree 
Ount was actually paid and ending 
h the date when the bulls were aciually 
деб over to the judgment-debtor. 
nce he. is entitled to be reimbursed.. 
(Paras, 3 ard 4.] 


itions under section. 25 of Act IX of 
7 praying the High Court to revise 

order of the: Court of the . District 
msif of Tiruthuraipundi, dated 3151 
y, 1973 and made in E.A. No. 245 of 
З and Е.А. No. 247 of 1973 in E.P. 
ыш of 1973 in S.C. Suit No. 779 of 


Jagadisa Ayyar, for Petitioners. 
yumanava Thezar, for Resopndent. ` 
в Court delivered the following 


'GMENT.—ln these two civil revision 
itlons, a small point arises. Though 
cause can be disposed ofan the ground 
de minimis .on curat lex yet as third 
ty's rights are involved, I am inclined 
50 into it. In a small cause suit, one 
armalinga Thevar obtained a decree 
inst Thayumana, Thevar, and- in 
cution thereof attached the bulls 
onging to the judgment-debtor. The 
ls were attached by the amin in due 
‘cess Of execution and was entrusted 
h the decree-holder himself anc on 
h entrustment, both the decree-holder 
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and one Kandaswami Thevar executéd а. 
Surety bond for production.of these two 
bulls at any time when called upon to do 
зо by the Gourt. The judgment-debtor 
paid off the suit amount on 3rd July, 1973 


‘and Sought for the release of the bulls. 


The Court took some time for passing an 
order to raise the attachment, and actually 


- the order releasing the bulls from attach- 


ment was made on 10th July, 1973. The 
judgment-debtor has now come forward 
with an application unc er section 47 read, 
with sections 144, 145. and 151,: Civil 
Procedure Gode, for the recovery of a 
Sum of Rs. 10 per diem as compensation 
for the deprivation of the use of the bulls 
after he has satisfied the decree as above. 
The Court below granted such compen- 
sation to the judgment-debtor Thayumana _ 
Thevar for the period commencing from 
3rd July, 1973 ending with 15th July, 
1973 which was the actual date when the 
bulls were released and handed over to 
the judgment-debtor. In all, it granted a 
sum of Rs. 130 as such compensation. 


2. The surety Kandaswamy Thevar in 
turn, whilst the above proceedings were 
is progress, filed another application under 
section 47, Civil Procedure Code, stating . 
that he had to be reimbursed for the 
feeding charges of the bulls, which were 
admittedly in- his custody from 3rd to 
15th July, 1973. He cleimed a sum of 
Rs. 45 towards such feeding charges. 
The Courts ‘below after having granted 
the compensation of Rs. 130 to the judg- 
ment-debtor, denied the relief to the sure- · 
ties who were admittedly in custody of 
the bulls between 3rd to 15th July, 1973, 


3. The question is how to adjust the 
equities as between the parties. That 
compensation had to be paid to the judg- 
ment-debtor for the deprivation of -bis 
right to use his own bulls after he has 
fully paid offthe decree amount is a sus- 
tainable and just request. But the ques- 
tion is as to what is the period to which he 
is entitled to relief. No doubt, he paid 
off the decree amount on 3rd July, 1973. 
But the Court had passed the order rais- 
ing the attachment only on 10th July, 
1973. As acts of Court cannot preju- 
dice a litigant and as without $n act of 
Gourt, the release of the bulls cannot be 
made and as these two events run соп- 
currently and equities had to be adjusted 
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jin the above set of events and circum- 
dstances, it appears to: me that the judg- 
jment-debtor can only ask for compensa- 
tion for the deprivation of his right to 
{use his own bulls only from 10th July, 






own rate of calculation to a sum of Rs. 60 
and not Rs. 130. To this extent, C.R/P. 
„No. 693 of 1974 is allowed. a 






]person, and much less; as animal, can, 
jive on air and water, The bulls ought 
to be fed. Even otherwise, there is a 
"provision in the Civil Rules of Practice 
^ {that in case where the livestock is attach- 
ed and kept in Court custody for or for 
jand on behalf of the Court, it is obligatory 
for that party who keeps such livestock 
qto be reimbursed towards the feeding 
charges.. That the sureties kept the bulls 
for the period commencing from 3rd 
July, 1973 and ending with 15th July 
1973 is not in dispute. For the said 
period, the surety has claimed only a sum 
of Rs. 45. This appears to be a reason- 
‘able charge. Therefore, the Court below 
ought to have allowed such charges and 
. Oughtnot to have dismissed it or negatived 
it on irrelevant grounds. -C.R.P. No. 694 
of 1973 is also allowed to the extend indi- 
cated. B : ` 


5. There will be no order as to costs in’ 


both. ‘The Civil Revision Petitions. 
R.S. ~ Petition alloweds 


[esi 


1973 and ending with. 15th July, 1973. 
He would be, therefore, entitled. on his 
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IN THE HIGH COURT OF JUDICA 
TURE AT MADRAS. 


PRESENT :—QG. Ramanujam, F. ` 
R.M. Т. 8. S. Dhanasekaran ^ « 
: ME : Я "E А Appellant* 


2. "- 
State Bank of India, Dindigul througt 
its Agent at Dindigul Branch 

$ Respondent 


(A) Civil Procedure Gode (V of 1908),Order9, 
rule 13— Petition to set aside ex parte decre 
= Suficient Gause " — What is—Service om 
summons on. defendant not effected personally— 
Substituted service by publication in news 
Japer— Service whether sufficient. . 


(B) Civil Procedure Gode (V of 1908}, Orde 
5,trule 20. 


Order 9, rule 13, Civil Procedure Code 
sets out two alternative grounds fo 
heving-an ex parte decree set aside, in a» 
application under that rule. The appli 
cant бап satisfy the Court that: (1) the 
summons was not duly served; or (2) he 
was prevented by any sufficient cause frone 
appearing when the suit was called on fo. 
hearing. Не could request the Court t 


` sèt aside the ex parte decree passed agains 


him on any o? the two grounds. Even й 
there has been a proper and sufficien 
service at the stage of the guit and at th 


. Stage of the final decree proceedings, я 


he satisfies the Court that he was prevent 
ed from appearing in Court he can see 


. the setting aside of the ex parte decree, 


[ Para. 8. 


In the instant case, thé cause shown b. 
the appellant for not being present at th» 
time of hearing of the suit, or the fina 
decree proceedings was that he was no 
personally served in those proceeding 
and as such he was not aware of th 
proceedings. Having regard to the fa« 
that in this case all the summons aw 
noticesfrom the Gourt had been sent onM 
to One of the addresses and not to th 
other address where the appellant wa 
actually residing, his non-appearanc 





* A.A.O.Nos.409 and 410 61976. — . 
A 18th November, 197 
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before the Court on the day or trial can 
be taken to be for a sufficient cause. _ 
[Paras. 8 and 10.) 


Cases referred to:— - 


Syed Muhammad Sakib v. Alagappa Chettiar, 
(1925) 49 M.L.J. 445: 90 І.С. 1042 ; 
Doraiswami Ayyar v. Balasundaram Дуат, 
52 M.L.J. 477: A.1.R. 1927 Mad. 507. 


Appeal zgainst the order of the Court of 
the Subordinate Judge, Dindigul, dated 
20th April, 1976 and made in LA. Nos. 
660 and-668 of 1975 respectively in O.S. 
No. 97 of 1972, ` i : 


P. ‘Seshadri, for Appellant. 
K. Sarvabhauman, for Respondent. 
The Court made the following 


ORDER.—These two appeals have been 
iled by the third defendant in O.S. No. 
47 of 1972 on the file of the Subordinate 
udge's Court, Dindigul, against the 
der dismissing. his applications vig., 
А. Nos. 660 and 668 of 1975, for. 
etting aside the ex parte preliminary decree 
ated 31 July, 1975 and the ex parte 
«nal decree dated 11th January, 1974. 


The respondent bank filed a suit to 
*cover a sum of Rs. 5,76,517-85 said to 
е due on a mortgage from the defen- 
ants 1 to 5. The first defendant is а 
rmand defendants 2 to 4 are the partners 
ad the minor 5th defendant has been 
dmitted to the benefits of the partner- 
«ip. The sixth defendant is the Official 
ssignee, Madras, in charge of the estate 
{ defendants 2 to 4 who have been ad- 
«dicated as insolvents. In the suit, no 
arsonal service of summons was effected 
i the third defendant, but summons 
id been served by substituted service 
id by publication in ** Malai Murasu ” 
*wspaper. The 5th defendant, a minor 
presented by a Court-guardian, and 
e 6th defendant, the Official Assignee, 
one appeared at the trial, and as defen- 
«nts 1 to 4 remained absent, they were 
t ex parte and an ex parte preliminary 
cree came to be passed on 315+ July, 
+73. Subsequently final decree pro- 
dings were initiated and in those 
3ceedings also due- notice was sent to 
. defendants. So far as the third de- 
idant is concerned, he has been served 

affixture and such service has been 
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held to be sufficient. Thereafter, he 
was set ex parte and final decree has been 
passed on llth January, 1974. There 
after the respondent took steps to brin 
the mortgaged property to sale. - At tha 
stage on 17th July, 1975 the third defen- 
dant (appellant herein). filed the said 
two applications for setting aside the 
ex parte preliminary decree as well as the 
ex parte final decree on the ground that he 
was not personally served with the sum- 
mons in the suit and notice in the final 
decree proceedings, and that he became, 
aware of the proceedings only on Ist July, . 
1975 through Orie Veerabadran, a friend, 
of the appellanz, who came to know about . 
the proceedings from the publication in 
** Malai Murasu”’. 


3. The said two applications for setting 
aside the ex parte preliminary decree and 
the final decrees were resisted by the 
respondent (plaintiff) on the ground that 
the petitioner had sufficient notice of the - 
proceedings, but evaded summons for 
reasons best known to himself, that 
he came to know of the entire proceed- 
ings Only on 18+ July, 1975 was not.true 
and that as a matter of fact, the appel- 
lant and the defendants 1, 2 snd 4 had 
been informed by the Official Assignee : 
and; therefore they should be taken to 
have knowledge of the suit proceedings. 


# 
4. The Court below by a common judg, 
ment held that a perusal of the note; 
paper in the suit showed that after du 
publication made the defendants 1 to 
including the appellant were set ex partes . 
chat the prelimmary decree came to be 
passed after hearing the Court-guardian 
af the fifth defendant and the Official 
Assignee, the six defendant, that even in 
zhe final decree proceedings due notice 
Was sent to the appellant, and other 
defendants that the Court after satisfying 
-tself about the sufficiency of the notice 
declared the appellant ex parte, and that 
-herefore, it cannot be stated that the 
appellant had no sufficient notice of the 
proceedings. The lower Court also took 
the view that the appellant purposely 
Eept himself out of the Court for reasons 
best known to himself and that he cannot 
row complain that the plaintiff has 
Cbtained an ex parte decree fraddulently. 


5. In this appeal it is contended on 
behalf of the appellant that admittedly 


pP 
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he was not personally served in the suit 
or in the final decree proceedings, that 
he became aware of the proceedings only 
on lst July, 1975 through a friend of his 
and that having regard to the huge claim 
made in this suit, he should in the interest 
of justice, be given an opportunity to put 
forward his defence. Е 

6. The learned counsel for the respon- 
dent submits that in this case there has 
been a due service of summons in the suit, 
and of notice in the final decree proceed- 
ings, on the appellant and that there- 


‚ fore he is not entitled to seek to set aside 


the ex parte preliminary decree as well as 
the final decree. According to the learn- 
ed counsel, even if there had been no 
personal service on a party if the Court 
considers the service to be a suffcient 
service, then the service should be taken 
to be а due service as contemplated 
under Order 9, rule 13, Civil Proce- 
dure Code, in which case the appellant 
cannotinvoke the said provision for setting 
aside the ex parte decrees. In support of 
the said submission, the learned ‘counsel 
for the respondent refers to the decision 
reported in Doraiswami Ayyar v. Bala- 
sundaram A7yar!, wherein Wallace, J., has 
held thet the word “duly” in Order 9, 
rule 13, Civil Procedure Code is not 
equivalent to "personally" that if the 
trial Court is satisfied that the substituted 
service effected is a sufficient service, 
then it should be taken to be a due 
service, and that such service is as effectual 
as if it had been made on a defendant 
personally. That was also a case .where 
the defendant filed an application to set 
aside the ex parte decree on the ground that 
he was not personally served in the suit 
and that therefore he is entitled to file 
an application for setting aside the ex 
parte decree within 30 days from the date 
of knowledge of the decree 2s prescribed 
in Article 164 of the Limitation Act. 
Wallace, J., held thaton the facts of that 
case where the trial Court was judicially 
satisfied that the conditions laid. down in 
Order 5, rule 20, Givil Procedure Code, 
were present to treat the service as “‘due 
service" the defendant was not entitled 
to set aside the ex farte decree merely on 
the basis that there is no personal sezvice. 





1. 52 NLL.J.477 : 102 I.C. 243: ALR. 19 
Mad. 507. | | 


MLjJ—35 
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7. Itis notin dispute that the appellant 
in this case was not personelly served 
either at the stage ofthe suit of at the fina) 
decree proceedings. At the stage of the 
suit he has been served by substituted 
service by publication in a newspaper andi 
at the final decree proceedings he had 
been served by affixture. Both the ser- 
vices had been treated as sufficient ser- 
vice by the Court below. Therefore, i» 
should be taken that the defendant wat 
duly served as per the provision of Orde: 
5, rule 20, Civil Procedure Code. 


8. It appears however that nonethe- 
less the appellant can seek to set aside 
the ex parte decree on the ground that he 
was preventec by sufficient cause from 
appearing when the suit was called o: 
when the final decree was passed. Огде: 
9, rule 18, Civil Procedure Code, set: 
out two alternative grounds for having 
the ex parte decree set aside, in an appli: 
cation under Order 9, rule 13, Civi. 
Procedure Code. The appellant car 
satisfy the Court that: (1) the summon: 
was not duly served ; or (2) he was pre- 
vented by any sufficient cause from 
appearing when the suit was -called on 
for hearing. Не could request the Cours 
to set aside the ex parte decree passed 
against himon anyone ofthe two grounds. 
Even if there has been a proper and suffi- 
cient service at the stage of the suit and 
at the stage of the final decree proceed. 
ings, if he satisfies the Court that he wa: 
prevented by sufficient causé from appear- 
ing in Court he can seek the setting aside 
of the ex parte decree. In this case the 
cause shown by the appellentfor not being 
present at the time of the hearing of the 
suit, or the final decree proceedings is thas 
he was not personally served in those 
proceedings as such he was not aware Оў 
the proceedings. In Syed  Muhammaa 
Sakib v. Alagappa Chettiar?, there was 
service of summons in the suit by affixture 
on the outer door of the defendant’: 
The tris] Court proceeded tc 
decree the suit ex parte declaring the 
said service by affxture as suff cient ser- 
vice. The defendant thereafter filed am 
application to set-aside the ex parte decree 
under Order 9, rule 13, Civil Procedure 
Code, Ramesem, J., in that case was o* 


1. (1925) 49 M.L.J. -445:90° Т.С. 1042 


` A.LR. 1926 Mac. 31. 
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he view that even if there has been a: 
roper service of the summons, the defen- 
ant can' show sufficient cause for his 
on-appearance asan alternate ground for 
ivoking Order 9, rule 13, Civil Proce- 
ure Code, provided such an application 
; not barred by limitation and that 
iough for the purpose of limitation the 
efendant's knowledge of the suit will be 
vaterial, a vague knowledge thet a 
ecree had been pessed by some Court 
; not enough and it must be found that 
1e defendant had knowledge that 2 pzrti-' 
ular decree had been passed against him 
1а particular Court in favour of a parti- 
ular person and for a particular sum. 
"herefore, if the appellant is shown to 
ave no knowledge of the suit or the final 
ecree proceedings on the date of the 
earing, he can Бе taken to have shown 
afficient cause for non-appearance, so as 
9 enable him to invoke Order 9, rule 13, 


ivil Procedure Code. 


Learned counsel for the respondent 
ould, however, point out that the Official 
ssignee who is the sixth defendant has 
een duly served and he, in fact took 
art in the suit as well as in the further 
roceedings, and that the Official Assignee 
as duly intimated to all the- defendants 
1e progress of the suit at various stages 


ad therefore the appellant should Бе 


eemed to have knowledge of the'suit. 
ad other proceedings from the Official 
ssignee. But the communications of 
ie Official Assignee filed before the 
ourt are only copies of letters said to 
ave been sent to the appellant, and 
rere is по evidence to show that those 
»mnmunications actually reached him. 
i this case the appellant has said that 
2 has not received any communication 
nt by the -Offcial Assignee intimating 
3out the progress of the suit or the final 
scree proceedings. The learned coun- 
l'or the respondent further points out 
at though the appellant has come for- 
ard with a case that he became aware of 
е suit and the proceedings only on Ist 
uy, 1975 through his friend, Veera- 


adhran, the said, Veerabadhran has nòt 


зеп examined. The learned counsel 
ates that even as per the evidence of the 
pellant he met Veerabadhran in May 
June of 1975 when he was informed 
out the proceedings and he immediately 
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filed the applications for setting aside the 
_ех parte decrees, and that therefore һе. 


should have filed the application for 
setting aside the decree within 30 days 
from the date of knowledge of the proceed- 
ings, but the application had actually’ 
been filed only on 17th July, 1975. As 
pointed out by Ramesam, J., in Syed 
Muahn mad Sakib v. Alagappa Cheitiar! 
a vague knowledge about certain, pro- 
ceedings is not enough for limitation 
to operate and that_a specific knowledge 


that a particular decree has been passed. 


against him in a particular Gourt and for 
a particular sum has to be attributed to 
the appellant so as to say that he Һа, 


such knowledge 30 days before the date | 


of the applications. 


10. Having regard to the fact that in 
this case all the summons and notices 
from the Court had been sent only to 
Kamuthi addiess and not to: Dindigul 
address where the appellant is actually 
residing, his non-appeararce before the 
Court on the date of trial can be taken 
to be for a sufficient cause. ` Г 


11: In this view the appeals have to be 


allowed and they are accordingly allowed, . 


The ex parte preliminary decree as well 
as the final decree will stand sét aside’ 
and the suit will be restored to file, so far 
as the third defendant is concerned, for 
fresh disposal in accordance with law. 
Having regard to the fact that the suit is 
of the year 1972, the lower Court is 
directed to dispose. of the suit within 
two months from the date of receipt of 
the records by that Court. There will 
be no order as to costs in these appeals.. 


R.S. Appeals allowed. 


1. (1925) 49 MLL.J. 445:'90 I.C.: 1042 : 
A.I.R. 1926 Mad. 31. d 
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. TURE AT MADRAS. 


i) 
IN THE HIGH COURT OF JUDICA- 


Present :— T. Ramaprasada Rao, f. 


S. S. Purushotham Chettiar  . 
І 3 “Petitioner” 


2. 
Respondent. 


Tamil Nadu Buildings (Lease and. Rent 
Control) Act (XVIII of 1960), ‘Sections 10 


S. Parasumal Sowcar 


. (3) (a) (i) and 25—“Is not occupying 


r 


residential building of his own"— Meaning 
—Landlord having a right of residence in 
premises in which he was residing—Letting 
another building of which he was ownet— 
Petition Jor eviction against tenant —Bona 
fide requirements for personal | occupation 
by landlord alleged — Petition - maintainable— 
Interference on facts in Tevision not warranted. 


The main purpose which section 10 (3) 
(а) (i) of the Tamil Nadu Buildings 
(Lease and Rent Gontrol) Act, sesves 
is that the landlord who is in occupation 
of a building of his own ought not to 
unreasonably seek for eviction of a 
tenant who is occupying another resi- 
dential building of his own. But where 
a landlord is permissivély in occupation 
of a residence obtained by him in a civil 
proceeding as bétween himself and the 
other members of his family, such a 
right is not equation, of ownership. 
A right of residence is a much smaller 
right, though it “may Бе оре 
of the elements of the bundle of 
rights, which constitute ownership. 
Apparently this distinction ` was 
borne in mind when the expression “‘is 
not Occupying a residential building 


of his own’? was used in section 10 (3) 


(a) (i) of the Act. A right of residenee 
available to a landlord with reference to 


a particular residential building based ` 
.upon certain domestic and internal 


arrangements between himself and the 


. Other members of the family, cannot 


stand as a bar to his making an appli- 


- cation under the above clause for evic- 


tion of a tenant of his from a building, 
the ownership of which indisputebly 
vests in him. à [Parc. 3.] 
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The. expression ‘“‘is not occupying a 
residential building of his own? appear- 


` ing in section 10 (3) (а) (é) should be 


limited to the situation where the land- 
lord is not occupying a residential build- 
ing of which he is the sole owner. The 
right of residence which: was secured by 
an internal arrangement or by reason of 
a decree of Court would not make him 
the owner of the building, but it would 
only enable him to gain ә privilege 
which he might or might not exercise. 
The choice is with him and if he chooses 
not to reside in.that premises, he can 
seek the benefit of section 10 (3) (a) (2) 
and ask for the eviction of the tenant 
from a premises which he substantially 
and really owned, provided he satis- 
fied thet he bona fide required it. | 
[Рата. 4.] 


The revisional Court ought not to have 
entered into a discussion about the exis- 
tence of bona fide, as the limits available 
for interference: by Courts exercising 
revisional jurisdiction is limited апд 
circamscribed. Jt - can interfere only in 
a case where the order of the lower Court 


presents a material irregularity or want 


of jurisdiction or in a case where there 
was non-exercise of jurisdiction or mal- 
exercise of jurisdiction. But interference 
on questions of fact decided by two tribu- 
tials is not one which is warranted, and 
therefore is nat within the. periphery ој 
the revisional jurisdiction that is avail- 
able to the District Court under section 
25 of Act ХУШ of 1960. [Para. 5.] 


Gases referred to :— 


Kolandaivelu Chettiar v. Koolayana Ghettiar 
(1961) 1 M.L.J. 184; Ваіогаћ у. Lachaiah: 
(1965) 2 An. W. R. 95 : (1965) 2 An. 
L.T. 252: A.I.R. 1965 А.Р. 435. 


Petition under section 115 of Act V ol 
1908, praying the High Court to revise 
the order of the District Court, South 
Arcot at Cuddalore, dated 10th July, 
1973. and made in C.R.P. No. 1038 oj 
1971.(C.M.A.No.20 of 1971) on the file о) 
Appellate: Authority (Subordinate Judge), 
Chidambaram in R.C.O.P. No. 8 of 1969 
on the file of Rent Controller (District 


“Munsif) Chidambaram. 


M. Srinivasan, for Petitioner. 
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8. Narasimhalt, amicus curiae, for 


Respondent. 


Ihe Court delivered the following 


[ubcuzNT.—The landlord is the revision 
retitioner, This js one of those. cases 
vhich has come up to this Court on the 
ourth round. The tenant-respondent 
ucceeded before the District Court 
vhich at that particular point of time 
‘ould exercise a revisional jurisdiction 
inder section 25 of Act XVIII of 1960. 
Гле Rent Controller as well as the Appel- 
ate Authority found the requirement of 
he landlord of the premises in the occu- 
vation of the tenant-respondent to be 
юпа Jide. The revisional authority, 
10wever, differed. There was also an 
idditional legal contention by the tenant 
hat the application of the landlord was 
10t maintainable because admittedly 
ie had a right of residence in the premises 
n which he was residing on the date 
vhen he filed the application for eviction. 
As this premises which according to the 
enant is his own by reason of the right 
f residence annexed to his occupation 
he ergument was that the petition by 
he landlord under section 10 (3) (a) (i) 
f Act XVIII of 1960 was not maintain- 
ible. This gained acceptance ^ before 
he revisional authority, namely, the 
istrict Judge, Cuddalore. It is as 
gainst this finding of the learned 
Jistrict Judge that the petition is not 
naintainable and that the landlord did 
iot establish bona fides, that the present 
divil revision petition has been filed. 

^ Mr. G. Narasimhalu, has been 
ppointed as amicus curiae as the respon- 
ient was not represented. Mr. Nara- 
Imhalu’s case,isthat as this legislation 
3 intended for the benefit of the tenant 
he words “of his own" in ‘section 
0 (3) (a) (i) of the Act should be inter- 
reted strictly in juxtaposition to the 
rord “occupying” in that sub-clause; 
is contention is that the learned District 
udge was right when he negatived the 
laim of the landlord on the foot that 
e had admittedly a right of residence 
1 the premises in which. he was resid- 
ig Оп the date when the eviction peti- 
ion was filed. He would also support 
he District Judge’s observation that 
ince the landlord was old enough, it 
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was not quite possible to comprehend 
that he would dissociate himself from 
the rest of the family members at that 


ripe age so as tolive alone. Contending 
contra, Mir. Srinivasan, learned 


counsel for the: landlord would -say that 
a liberal interpretation has to be given 
to the words “оѓ his own” referred to in 
section 10 (3) (a) (i), for the statutory 
authority deciding on such applications 
has also the ‘ancillary power to find 
whether the claim of the landlord is 
bona fide от noz and such an inbuilt safe- 
guard in the generality of the section 2s 
a whole is enough to thwart any attempt 
on the part of a landlord who wants to `- 
take undue andirregular advantage of 
the provisions above cited. He would 
say that no particular reason which, could 
be accepted and which could be given 
by a revisionkl Court was rendered by 
the learned District Judge when he dis- 
agreed wiih the concurrent findings of 
the Rent Con:roller and the appellate 
authority who found that the claim cf the 
landlord was bona fide and he required 
the* possession of the building for his 
Own Occupation, à 
3. Regarding the legal contention, the 
quintes scence of sub-clause (7) of section 
10 (3) (a) of the Act has to be placed in 
the forefront instead of dissecting each 
of the words contained in it, so as to 
arrive at the meaning and intendment of 
that clause. The main purpose which 
section 10 (3) (a) (2) serves is that the 
landlord who is in occupation of a build- 
ing of his own ought not to unreasonably 
seek for the eviction of a tenant who 15 
occupying another residential building 
of his-own. ‘The interdict is based on 
the highest principle of equity and good 
conscience. But where a landlord is 
permissively in Occupation of a resi-|. 
dentia] building by reason of a right of 

residence obtained by him in ә civil 
proceeding as between himself and the 
other members of his family, such.a 
right is not an equation of ownership as 
is understood in jurisprudence. Owner- 
ship is а peculiar concept which high- 
lights on the individyslity of the person 
who owns it and hisexclusiye right to 
deal with it under the law. A right of 
residence is a rmich smaller right, though 
it may be one of the elements of the 
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lexpression “is not occupying a residen- 
tial ‘building of his own" has been 
lingrained in sub-clause (7) of section 10 
103) (a) of the Act. 1 am of the view 
that the words “о? his own"? appearing 
in the above section should be -uncer- 
stood liberally and not in the manner in 
which Mr. Narasimholu wants me to 
understand it. Having regard to the 
normal concept of jurisprudence which 
defines “ownership”? and “rights”? 
which are not the equations of owner- 
ship, I am of the view that the right of 
lresidence which is availeble to a land- 
"lord with reference to а particular 
residentizl building which is based upon 
jcertain domestic and internal arrange- 
‘ments between himself and the other 
"members of the family, cannot stand 
jas a bar to his making an application 








lof a tenant of his from a building which 
lhe owns in the sense, the ownership of 
which indisputably vests in him. That 
this appears to be the reasonable mean- 
ing attributable to the expression “of 
his own” is seen from the observations 
of Venkatadri; J., in Kolandoivelu Chettiar v. 
Koolayana Chettiar.1 The learned 
Judge observed that the expression “his 
own” cannot mean constructive owner- 
ship or notional possession. On the 
other hand, be accepted the argument of 
the learned counsel in that case that 
it should be full ownership. This obser- 
vation of the learned Judge was quoted 
with approval by a Division Bench of 
the Andhra .Pradesh High Court in 
Balaiah v. Lachaich.2 According to 
the learned Judges of the Andhra 
Pradesh High Court, the expression ‘оѓ 
fis own” should be interpreted as а 
building independently owned by the 
landlord or that he should have full 
ownership of it and it should belong to 


а single individual or a group of indi- 


viduals. M s 


4. lt appears to me therefóre ‘that the 
lexpression “‘is not occupying a residentia] 


1. (1961) 1 N.L.J. 184. - 


2. (1965) 2 An.W.R. 95: 
252 : A.I.R. 1965 A.P. 435. 


(1965) 2 An.L.T. 


lunder the above sub-clause for evicticn ` 


building of his own” appearing in sec- 
tion 10 (3) (a) (;) should 5e limited to 
the situation where the Jandlcrd is not 
occupying a residential building of which 
he is the sole owner therecz. As already 
stated; the right of residence which was 
secured by an internal arrangement or 
by reason of a decree of Court would not 
make him the owner of that building, 
but it would only enable him to gain a 
privilege which he might or might not 
exercise. The choice is with him and if 
he chooses not to reside in that premises, 
I am of the view that he can seek the 
benefit of section 10 (3) (a) (7) and ask 
for the eviction of the tenant from a 
premises which he substantially and 
really owned, orovided he satisfied that 
he bona fide required it. 


5. On the question of bona fides, the 
revisions] Court ought not to have 
entered into a discussion about the 
existence Of such bona fides, as in my 
opinion, the limits available for inter- 
ference by Gourts exercising revisional 
jurisdiction is far too limited and cir- 
cumscribed. It can interfere only in 
a. case where the order of the lower 
Court presents а materia] irregularity or 
want of jurisdiction, or in a case where 
there has been non-exercise of jurisdic- 
tion or m?l-exercise of jurisdiction. But 
interference on questions of fact decided 
by two tribunals is not бпе which i: 
warranted, and therefore is not within 
the periphery of the revisional jurisdic 
tion then available to the District Court 
under section 25 of Act XVIII of 1960 
The appellate authority gave sufficien 
reasons such as that the landlord whe 
had two wives and many  childrer 
through each of those wives wanted t 
accommodate the second wife's childrer 
in the other building. In fact, ther 
was a lengthy discussion about it by 
both the Rent Controller and the appel 
late authority. But the learned Distric 
Judge says: 


“It is very difficult to believe the 
this old man on the wrong side o 
eighty wants to go out of his house 
wherein he hes lived allalong....* 


It is not for the District Judge to say so 
It is for the landlord to decide and i 
that decision is based on reel anc 
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acceptable facts, then the landlord 
should be deemed to have satisfied the 
conscience of the Court about his. bona 
fide requirement. In my  .opinion, 
therefore, there was по cause for inter- 
erencein the hands of the District Judge 
with the concurrent findings rendered 
by both the; Rent Controller and the 
Appellate authority. On both the 
zrounds, the landlord succeeds. . 


6. In the result, the civil revision petis 
tion is allowed- and the judgment and 
Jecree of the. District Judgé are” set 
aside. There will be no order as to 
costs, The tenant is given two menths’ 
time from today to vacate the premises, 

This Court is thankful to Mr, G. Nara- 
simhalu for heving worked. up the posi- 
don properly. 


RS. > Petition allowed, 


IN THE HIGH COURT OF JUDE 
CATURE AT MADRAS. - 


PRESENT. —T. окне E end . S. 
Ratnovel Pandian, JJ. 


The Food ocn don of India, 
Tuticorin through the . District 
Manager; Food Corporation of Indis. 
Tuticorin holding his office at S1, 
Geach Road; Tuticorin. .. Appellant" 
4 er, Я 


е 2 


Che Prosperity Steamship Company 
б. A. Hongkong represented by their 
Agents J. M- -Baxi and Company 
«aVing its Head Officein No. 16, 
fand Street, Bombay-1 and their 
«ranch. office carrying business ín: 
„Ј.С. Batting Beach Road. Tuti- 
rin р Respondents; 


‘arriers by- =, of goods— 
woods found damaged and short in weight 
—Details of damages mentioned on boai- 
otes—Amounts fo notice to- carriers— 
dabilijy for shortage not made ош, 


"he plaintiff engaged the defendant | to 
arry а _ consignment of rice from 
thailand to India. The goods: arrived 
ı India and were unloaded by the. 
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| уеге found torn. 


* failed “therein, 


[1977 ^. 


plaintiff's agent. А portion. of the - 
consignment was found damaged accord-, 
ing to the plaintifi and there was some 
shortage as well. Every boat-note con- 
tained entries regarding the damage.. 
The defendant contended that they were 
not put on notice within three days of 
delivery as per the bill of lading ard 
were not liable for damages or for short 
delivery. И 


Held: Giving notice according to. rule 31 . 
of the bill of lading meant “informing 
the other party against whom one lays 
a claim, the substance of the material 
on which he was going to lay his cleim’’. 
The details of damages were mentioned . 
in each and every boat-note which had: 
been signed by the representatives of the 
consignee as well as the. Chief - Officer 
of the ship. Every boat-note was fol- 
lowed by а tally sheet of the defendants" 
agents and stevedores wherein also the 
damáges were mentioned. 'Ihus it was 
clear that the defendant's agents were 
put,on notice even Бу. the boat-notes 
and .the tally-sheets that certain begs’ 
$ - [Para 6. К 


Since however the defendant had neither 
loaded рог unloaded the goods, the- 
plaintiffs" agents: having assumed the | 
responsibility of transporting the 6009 
by underta king the operation of stevedor-: 
ing, and cach boat-note carried, the. 
words “ship not responsible", and no” 
protest had been made by the ‘plaintiff, 


‘the defendant could not be held respon- ` 


sible for” the толад. [Pata 8.]- 
Appeal against the decree of the Court 
of the Principal Subordinate Judges 
Tuticorin in Original Suit ne 1 of 1970, 
dated 16th April, 1971. 


The Jud erent of the Court wes delivered- 
by. 


Ratnavel Pandian, J. —The рањо. s. 
No. 1 of 1970 on the file cf the Court of 
the Subordinate Judge, Tuticorin, who 
is- the appellant. ~ The 
suit was filed. by it for recovery of a 


sum of Rs. 30, gj. 44 with interest and. > 


costs alleged to-be die from the respon- 
dent-defendant company on the follow : 
ing grounds: The defendant is a firm 
carrying goods by sea and ‘owning-a ship. 
named ‘Lucky’. The defendant received-: . 
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on board the said ship S..S. Lucky at 
the pórt of Bangkok (Thailand) a con- 
signment of 91,600 bags of Thai white 
rice, special mixture 60% broken packed. 
in single new Н. C. gunny bags of 
uniform size, each bag weighing 99.711 
Ерѕ:. average net, agreeing to deliver 
the same in good order and condition 


to the consignee to order of the President. 


of India, at the Port of Tuticorin, The 
defendant issued a clean, bill of lading 
dated 22nd November, 1968.. The 
freight for the said .consignment was 
duly paid, The Under-Secretary to the 
Government of Indja, representing the 
President of India, has endorsed the bill 
of lading to -the plaintiff, the Food 
Corporation of India; Tuticorin. Thus; 
the plaintiff is the holder in due course 
of the said bill of lading and entitled to 
the goods. The ship arrived at the 
Port of Tuticorin on 6th December, 
1968, commenced discharge on the same 
day and completed the discharge on 
17th December, 1968, While progeed- 
ing to take delivery of the cargo of 


91,600 bags of ' rice, the plaintiff's 
clearing agents at ‘Tuticorin, vit., 
Messrs. A, M. Ahmed and Company 


found that the ship hed landed 90,653 
bags in sound condjtion ard that 850 
bags were in a slack cut-torn condition. 
97 bags had been lost over-board.. The 
plaintif did not claim anything in 
respect of the said 97 bags. "The plain- 
tifs clearing agents, -by their letter 
dated 18th December, 1968, made a 
provisional claim for slackage-to the 
defendant's agent at Tuticorin and 
requested them to survey the “goods. 
After repeated reminders, the defendant's 
agents at Tuticorin held a survey of the 
said 850 bags in slack/cut/torn condition 
in the presence of the plaintiff's clearing 
agents, as per which there was slackage 
of 41 metric tonnes, 180 kgs. and 550 
grams of rice and that 176: bags were 
sweepings, whose weight was fixed at 
13 metric tonnes, 95 kgs. and 804 g1ams. 
Thus in all there - was a net shortage of 
27 metric tonnes, 220 kgs. and. 746 grams 
.Oofrice. The invoice value of this quan- 
tity of rice at U.S. Dollars 146.50 per 
metric tonne net {Cand F} comes to 
3987.84 10.5: Dollars. Rs. 29,908-80, 
.and the insurance chaiges at 1 to 14 of 
the G and Е valué: comes to Rs. 448,64, 


the tota] coming to Rs. 30,357.44. От 
8th February, 1959, a final claim wa! 
made, followed by letters dated 4th 
March, 1969, 28th March, 1969, 8th 
April, 1969 and 14th May, 1969, tc 


‚ which the defendant and its agents have 


raised- untenable contentions ard have 
thus denied the plaintiff's claim. ln 
spite of the plaintiff's reply dated 4tk 
August, 1969, the defendant failed tc 
settle the claim. Then the plaintifi 
issued the suit nctice on 5th November 
1969. According to the plaintiff, the 
defendant; was bound to deliver the 
consignment in good order and ‘condi: 
tion, but on the other hand the defen 
dant, its agent-and its servants failed t 
exercise due care and diligence jr 
respect of the consignment by feiling 
to make the parts of the ship fit and safe 
for reception, carriage and preservatior 
and also by failing to exercise due car 
and diligence in loading, handling, carry: 
ing, keeping or caring for the said goods 
Therefore, tke defendant is lisble tc 
pay the plaintiff the value of the 
short. > Я . 


2. The deferdant filed a written state 
ment contending as follows:— 


A consignment of rice was sent fron 
Bangkok and the defendant’s agents issu 
ed 2. bill oflading. But it is not correc 
that each bag weighing 99.711 kgs 
was loaded in the steamer. The parti 
culars of goods were mentioned 2 
furnished by :the - Shipper. In fact 
steamer cOmpanies like’ the deferdan 
never weigh the goods at the time o 
shipment and the particulars are furnish 
ed only by the shipper. Clause 2 c 
the. bill of lading ‘itself mentions tha 
‘the contents, quality, quantity, weig 
numbers and value. unknown’—Th 
plaintiff is therefore put to strict proc 
of the actual weight ofeach bag loade 
jn: the steamer. The plaintiff is als 
-put to strict proof that it is the holder c 
the bill of lading, entitled to make th 
claim under it. The plaintiff’s ageni 
‘wanted the goods to be delivered direc 
from ‘the ‘steamer; and they themselvt 
‘attended ‘to the’ -stevedore work. The 
took delivery of al] the 91,600 bags fror 
-the steamer, While, taking the good 
from the steamer for loading into th 
‘boats, which was done by Mjs. A. N 
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Ahmed and Company, 850 bags were 
rorn and the said fact was noted in the 
boat-notes issued at the time of delivery 
into the boats from the steamer. The 
boat-notes also mention that the ship 
is noz responsible for the tearing of such 
bags, which have been signed by the 
plaintiffs agents. No slack bags have 
been mentioned in the.  boat-notes. 
Thus, all the quantity contracted to Le 
carried by the steamer has been taken 
Jelivery of by the plaintiff through their 
agent M/s. Ahmed and Company. The 
olainuffs agent did not ask for any 
survey immediately after the tearing 
was seen; nor did they ask for weigh- 
ment in the ship at the time of delivery 
or after the boatlanded in the port. 
It was only long afterwards the plain- 
tifs agent sent the letter, dated 18th 
December, 1968, but they had not pro- 
Juced any bag at all for survey. Even 
эп 4th January, 1969, they did not 
oroduce any bag. It was only on 14th 
January, 1969 the goods were allowed 
:0 be surveyed. There was no reminder 
is alleged. The delay, if any, is due 
to the plaintifi’s agents. The survey 
was made of the goods shown and the 
certificate was issued without prejudice. 
3ince the goods were handled by the 
laintif’s agents while loading into the 
ats, the deficiency, if any, was only 
Jue to their conduct. Тһе plkintif 
ѕ put to strict proof of the value of the 
yoods. The defendant is not Jiable for 


iny Gameges: . They are also excessive, | 


^s per clause 5 of the bill of Jading the 
teamer is not liable after the goods are 
reed from the ship’s tackle. No notice 
jf claim was given within three days of 
lelivery.as per term No, 31 of the bill 
fladmg. . So, the plaintiff is not entitled 
о claim any damages. The suit should 
ye dismissed with costs, . = 


L "The plaintiff filed a reply statement 
intending thatthe bags were torn even 
vhen they were in the ship's holds, that 
150 bags were slack and torn in the 
hip itself, that the remarks in the boat- 
otes that the ship was not responsible 
or the torn and slack, was protesied by 
he plaintifs: clearing agents: by their 
etter dated 13th December, 1968, that 
uch a note was not made in the out- 
urn *eports and therefore the mester 
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of the shipshould be held to have accep- 
ted the plaintif ’s contention that the 
bags were torn inthe ship itself, that it | 
is not practicable to weigh ihe cargo 
in the ship and it is usual and customary 
to survey them on the shore, that since 
the discharge itself was over only by 
18th December, 1968, the provisional 
claim was made in time by the plaintift’s 
agents the next day and that therefore 
the suit should be decreed as prayed 
for. The plaintiff has also mentioned 
in this reply statement that it has in fact 
tried to minimise the shortage by 
giving credit to the sweepings of 39 
bags, but this fect has been misunder- 
stood by tbe defendants. 'The plaintiff 
has in this reply statement tried to meet 
eech and every contention made by the 
defendant in their written statement. 
We will discuss about them at the rele- 
vant portion of our judgment, 

The following issues were framed by the 
trial Court:— 


1.' Whether the plaintiff is the holder 
of the bill of lading entitled to make 
a claim with reference to the same? 


2. What is the quantity shipped 
under the billof lading in view of 
clause 2 that contents, quality, quan- 
tity, weight, numbers and value 
unknown ? ` 


3. Whether the claim for short deli- 
very is sustainable in view of the 
fact thet the plaintiffs bave.. taken 
overside delivery of the whole quen- 


tity? 


4. Whether the plaintiff is entitled: 
to make aclaimin view of the plz intiff’s 
agents signing boat-notes that steemer 
is not responsible for torn bags? 


5. Whether there has been any short 
delivery? З 


6. Whether notice of short delivery 
was given within 3 days of delivery 
and if not, whether the suit for 
damages is maintainable? 


7. Whether the shortage, if any, 
arose during voyage in steamer - or 
from the steamer to the shore or at 
shore after delivery? 


ме 
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8. Whether the plaintiff is entitled 
to any damages and if'$0, How quie? 
: s зА АСА т г Áo 
:9. , To. what relief, 

uiffentitled?. г . 


веза G Ue 


ifany;is the plain- 
"m DS 4 


der А 


and marked Exhibits А-1 to, A-43iapd; 
the defendant. examined D.W.: 1:- and. 
marked Exhibits В-1 ,+0 .B-55.. The’ 
learned Principal Subordinate’. : Judge) 
found: that 91,600,;bags were; shipped, 
that the average net weight ofieach bag 

would bé 99,711, кез. but all. the „bags. 
would not have been uniform in weight, 
i.e., somè bags might have weighed 2; 
or 3 kgs. less while some might have. 
weighed ` 2 or 3 Kgs.:more; than Ње. 
average weight, that,as;the; notice о}: 
claim was not given, within the: time as.. 
specified in, the, ЬШ of lading, те, suit, 
for’ damages was not maintainable, that: 
there was по short, delivery at all; «that: 
even'if there was, any..shortage, .it: did. 

not arise during the ‘yoyage‘in , the’. 
steamer, but must have occurred ,subse<, 
quent: to the’ plaintiff's. agents A.-M: 

Ahmed ‘and’ Company took delivery from ' 
the “steamer, that the cleim for -short, 
delivery. is'not at all sustainable 25, the. 
plaintiff's agents took over side: delivery.. 
of the “whole. quantity. consigned, and ; 
that the: plaintiff, would not Ье entitled, 
to damages in view of the fact that A. M. 
Alimed and. Compshy had’ voluntarily . 
signed in the boat-notes with the rémarks.. 
"ship .'nót ' responsible". -After > a: 
detailed ; consideration of the, corten- 

tions on’ both. sides, the lower Court,; 
however, held on ;іѕёце-], thet the plair-. 
tiff's suit could not be dismissed on,the.. 
ground that there was no, valid assigr.-, 
ment of,the bill of: lading, „in other: 
words. that ‘the plaintiff; was а; holder. 
in due course. On' the. basis (of the, 
above findings on thé other issues tke, 
suit was dismissed МНЕ costs. 1. si, 


- HS uS M ecu o?! 
5. Мг. | Q. ' Rangaswomi > 1ўёпрату 
lEafned '. coünsel fer" the. “appellant 
would confine his arguments. only on 
two grounds. : Firstly, he would contend, 
that'the finding of the lower, Court thai 
the suitfor damages isnot maintainable 
ag the пойсе‹ of’ claim. was not given’ 
within the- time. specified in ` the - bill 
of lading, is totally incorrect end the. 
trial Judge has misconstrued’ ‘rule, 31 of, 

0 “мъ J36 ГИЧ - itn | 


the, bill.oflading without properly apply- 
ing his mind to the. facts -of the case. 
The second contention attacking ; the 
judgment of the. trial Court is that the 
shortage; was causcd' by the defendant 
and. -therefore the trial Court shculd 
have held that the defendznt-respondent 
was responsible., = . .-. `2. 

6..'Comingito the. first poirt his con- 
tentioris are’ that the.notice of claim as 
contemplatcd:in the -bill of lading was 
well within the ‘time and that tke trial 
Judge has misconstrued it. It is the 
admitted case that the defendant's ship 
arrived at! Tuticorin ‘on’ 6th December 
1968.:. ‘The. plaintiff,‘ Food Corporation 
of India,’ by изЛецег Exhibit B-1 батса 
5th ‘December, -1968, ‘requested the 
defendant, to deliver the: cergo or con- 
signment ‘without! the original ‘bill of 
lading,* undertaking 'to* producé | the 
same'withiü one month from the date. 
The plaintiff's agents: Messrs,” A. M. 
Ahmed! and: Company ‘wrote ‘a letter 
dated: 5th Decembéi; 1968 under Exhibit 
A-50' to ‘the ‘défendant, - Stating that 
they were’ ‘producing ‘the Jetter of 
guarahtce under Exhibit B-] ard request- 
ing for over-side delivery. ‘The defen- 
dant acceded'4¢ thé tequest ‘of the plain- 
tiff’s ‘agents and ordered for over-side 
delivery. 'lhe'cergo was delivered into 
the "boats Of ће defcedent- from / 7th 
December, 1968. to - 17th ^ December 
1968. - The boat-notes Exhibits B-2 to 
B-48 were- prepzred then snd there at 
the: time. of ‘the discharge. . Exhibit 
A-3.dated ‘17th -Decémber,:1968 is the 
statement of facts: sigred by the repre- 
sentative of the receiver’s agenis, the 
mestcr'if the ship and the representa- 
tive.-of'the' ‘steamer’s agents. The 
plaintiff ‘preferred a provisional claim 
for’.damages under Exhibit A-7 dated 
18th December, - 1968, the original of 
which is Exhibit А-51; By-this- letter 
Exhibit A-51, tke plaintiff's agent 0%; 
А.М, Ahmed. ard. Company stated, 
that the vessel had landed some slack 
and torn bags which were kept sepaiately 
їп tlie; transit sheds at the port ard that 
those bags would be produced {ог sur-. 
vey with the.sweepings (bags) ard that. 
the, actual, number of. bags іо .be sua 
veycd’ at ‘the ‘time ‘of. survey would. be 
intimated -to` him, shortly. Ву _ thig 


282 


letter, he: informed the .defendant that, 
after the survey, they- would submit their! 
claim bills- for: the -shortages- etca арф 
requested the: defeidant'in the: mein- 
while'to: treat this letter-as their.provi- 
sional::claim.) The defendsnt: would 
urgeé'thet:as:the damage- was. apparent, 
the plaintiff ought to have ‘given notices’ 
at least within three days ¢f the com- 
pletion of every day's delivery. For? 
their contention, they would- rely ‘cn 
rule,31 of;Exhibit А-1, the bill.cf lading 


ce А 


which rule readsasfollows*.. 5. v 


‚Glaim waived and such. waiver msy be. 
pleaded; m; and .shall constitute. .a 


n 


"their delivery beens the, | Subject , of 


n 


í stitute, the notice 


_ herein; required,”” . E 


days" after the completion of Ње dis- 
> = . Же " o, 
charge ‘of е. entire cargo. ` ‘The survey 
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report reads that the surveyor, at the 
request of Messrs. J. M. Baxi and 
Ccmpany, Tuticorin (representative of 
the steamship company) had: found: on 
inspection that all the hatches, were ;pro-, 
perly .pattened: down abd” ‘they’ ave’ 
certified: that. the quantity df rice dis- 
charged Бу: (S. S; Lucky “amounts, to 
9,120 tons; equivalént to: 9,266 tortes. 
The plaintif: would complain. ° that’ 
91,600 bags of rice іп good cordicb 
were consigned in the ship at Bangkok 
and all-the bags: should "hevé' ‘been 
Jelivered to: him: in- good ‘condition’ at 
Tüticorin ;; but’ the. defendant had дєн: 
vered in good condition “all tlie bags. 
except 850 bags which were in torn’ con: 
dition. It is true that 11:15 rot the’ case 
of the plaintiff that: atthe.’ time; of. 
taking delivery of the goods; the’ arnages-. 
were! nót^appatent and’, therefore ‘tke : 
plaintiff! accordirg to’ the "défendant;. 
should!have brought to the notice. of thé, 
defendant's agents then ‘ard there. about.. 
the damages while -takirg delivery. of” 
the°cargo: ard the notice of claim must’ 
have: been “given to. thé’ carrier’ before’ 
delivery: or as and when the goods’ were- 
removed anc delivered “into the lighters. 
of the plaintiff's gent A. M. ‘Ahmed and, 
Company. Contrary: to this, thé plain-, 
tiff has kept quiet for 2' considerable. 
length-of time and" given notice ‘of claim 
one day after the entire delivery. ; "was 
completed. Therefore, it ‘is contended:. 
by the defendant ағ the. plaintiff has. 
failed to comply with the provisions of, 
Tule 31 of Exhibit А-1 by giving notice. 
within three. days of the cc mplétion -of 
every day's delivery, and; therefore thé 
claim of the plaintiff should be held as 
bad-in law.’ РД. L:who'is.the Manager 
of Baxi агі’ Gompariy, which’ is the- 
defendant's agent, would depose that 
the notice of claim. must hà ve been given. 
then and there. His evidence is that 
if there was any defect in the bags as 
being slack or torn the complaint should, 
have been brought ‘to -the notice of the, 
captain of the ship forthwith. so. that he 
could take suitable, action.. The. ‘trial 
Court, under the -¢rroreous construc. 
tion of the word “notice”, without pro- 
perly applying its mind, to the facts of 
the case, has held that there was no 
proper notice, within the meaning; of, 
Tule 31 of Exhibit A-l., It may be 


т 


"these" boat-notes, 
"responsible'.are written, which in turn 


1). 


noted that по form of notice is prescribed. 
Giving notice would mean “informing 
the other party against whom one ‘lys 
a clain , the substance, of the m terial 
‘Jon which he is.going to lay his claim”. 


‘J f we examine Exhibits B-2 to.B-48 which 


are the boat-notes, it can be seen that 
the representative of the consignee has 
signed as well zs the Chief'Offcer | of 
the ship. In all these boat-notes, the 
number. of bags delivered and. the 


number of bags found torn ате al] men- | 


|tioned: In other. words, the details of 
damiges are mentioned in .each and 
every boat-note. Every boat-note . is 
followed .by a tally sheet, wherein, also 
jthe damages ere mentioned. Tn. all 
the’ words “ship, not 


are carried over into the tally sheets of 
J. M. Baxiand Company, the steamship 
' agents and, stevedores. Thus, it is 
elear that the. defendant's agents were 
put on notice even by the boat-notes 
апд ' the tally shcets thet certain bags 
‘were. found torn. Therefore, it is elear 
that the substance of the material on 
which now the claim is made has teen 
‘intimated.to the, defendant, who thereby 
got’ knowledge | of the substance о? the 
demages.. Тұ is seen that not only the 
defenc ants were put ón notice, about the 
‘damages found, apparent oh. the -bags, 
but the defendants have also repeated 
the same by. stating « ‘ ‘ship Por 
т! ; | ‚ 

фа, i КИ i T OA 


Théretore, the contention of. the defer- it 


[dant that he was not put on notice with- 
in ‘three ‘days i is not correct оп ‘the іг cts 
lof: the : case. - Fo: the foregoing 
Teaséns, . we ‘hold that the finding ot 
the гіа] Court that the-suit is not main- 
tainable ón thé ground that no notice 
of short: delivery was given. within three 
days: of, delivery, is^ totally incorrect. 
Tt:may also be pointed out here that it 
‚18 not disputed thafon the.ver) next dey 
the. plaintiff Jaid’ their: complaint - and 
made their: “provisional ` "Claim. ' “As 
"Ње discharge of. the goods from the:ship 
‘to the-lightérs and ‘the’ transhipment to 
‘thé "transit sheds. constitute a - conti- 
huóus process, it may-not'be possible 
to send notice? in the sensein which thé 
defendarits  interprét! tlie’ conditions, as 


reasons stated 


. dant.’ 
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the total damages: could be, ascertained 
only after the completion of the: ‘discharge 
of the entire igoods. However,.as we 
have found thatin this particular ‘case, 
the defendants were put on notice about 
the damage to : ‘the goods in the ‘boat: 
notes themselves, we are of the view that 
the claim: made d the plaintif 1 is well 
within time. - 


". Learned Counsel: for the. plaintif 


‘would go one. step further and, say that 
the - conditions’ enumerated. in. the bill 
-of lading aré repugnant to: the Indian 


. Carriage of Goods Act and so it should 


be ignored аз son,est, Be'that as.it may, 
even leaving. apart that contention, we 
have to see whether there was any notice 
at all in its wider sense. Jn fect, for 
all practical © - purposes, “Exhibit A-7 
could be taken as notice, though not 
within the strict sense of the condition 
enumerated in the bill of ladirg, for the 
above, viz., that the 
apparent damages: were „brought to the 
notice of the ship-owner who had. been 
thereby given the opportunity of protesting 
against the claim for damages, | as ‘seen 
from Exhibits B-2 to. B-48.. For the 
above, reasons, we hold that. the. trial 
Court had gone wrong in .its fitding, on 
issue-6. Instead we hold that the suit 
is not bad for want of proper notice; 4. 


1 204.0 


:8. The next and the most: deiportant 


uestion for our consideration: is whether 
e ‘defendants are responsible ` for the 
Mo Raus that © have occurred: "The 
defendant is the ship-owrer ownirg the 


“ship S; S. Lucky, 91,600 bags óf Rahai 


- White Rice shipped at "Bárgkok' ('Thai- 
'land)to be deliveréd at Tuticorin Port. As 
we have mentionéd above, the ship 
arrived at Tüticorin with thé cargo on 
6th December, 1968. Exhibit А-1 
dated 22nd November, 196815 the bill 
-of lading admittedly issued by the defen- 
The f goods were délivered to 
A. M. Aliméd and Company, the plóin- 
tiffs agents at the ship itself.’ Tt may 
be: noted here that in Tuticorin! Port the 
ship , із anchoréd- about'7 or 8 ‘milés 
iüferior in’ thé $ea' and’ thé goods ате to 
be trarishipped three milés. A.M. Ahmied 
and’: Compóny, the plaintiff's agents 
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agreed ‘and arranged ‘to. réceive the begs 
and Joad the-sarne-in: the lighters or boats 
and bring them to the/shore. All these 
91,600: bags:.weré 'dishárged "to" the, 
plaintiffs agents: from’ “7th -Decembrr, 
1968 to .1'7th '"Decenibéf, 1968 ʻA.” М. 
directly from: the” ship.’: The, cage “of 
-the plaintiff is that: about:850 bags of 
rice were found torn and slack and ‘the 
net deficiency on survey conducted . on 
l4th January, . 1969 was found до be 
'27 metric tonnes,220 kgs. and 746 grams 
ofrice, and that this deficiéncy was there 
even -beforé 'the"ship discharged, the 
“cargo arid" therefore the” defendant is 
liable to 'páy the- damages. Gorirary 
‘to this, the defendant “would "urge. that 
there was: no ‘such ' déficiency ànd the 
850 ‘bags were" not ‘slack or torn , before 
„delivery; ' According to them, the entire 
cargo shipped at Bangkok was. brought 
to Tuticorin ànd there was по deficiency 
at all during the transport and that' the 
deficiency -if any ‘must have occurred 
subsequent to, the delivery ‘to’ the plait- 
tift?s. agents" or^ while the- ‘pléintift’s 
"agents carricd-the goods from the shi; 
'to the port sheds which ате аға distance 
of 7 or 8 miles” It! тау ре noted ‘that 
at the! request, of! the’ plaintift’s agent, 
thé over-sidé delivery; was ordered "4nd 
the plaintiff's agents engaged ‘thei own 
men to lift the "bags from "te ship ‘on 
their responsibility and//deliver’ “them 
into the lighters, bring them to the shore 
and stack them at the port sheds. It is 
scen from.the evidence that akóüut 12 
bags could be tied at one-time; with wOpos 
ard lifted by. slings from .the ship and 
placed in the lighters. : Therefore;.-the 
moment the agents took, the, bsgs 2rd 


put them into“ the: slings, . the delivery ` 


of these bags;püt on the ‘slings isicári- 
pleted.” Therefore, ; we ‘are,of, the{ view 
that if any damage had’ happened. dur- 
ing.the period :of transhipment of: the 
goods undertaken, Бу .the. plaintifts 
agents, the defendant cannot Бе! said;to 
‘be liable therefor.; Tf.at ';all thei defén- 
dant could, be „held, liable ? for.» апу 
damages, that could be only before the 
actual. delivery of the, goads by, rhe ship- 
Owner «is effected. - Ast, the.' plaintiffs 
agents : have-undertaken :to:,handle Ше 
goJds, it could: be safely. concluded--that 
any damages occurring during-the dis: 
charge of :the goods, by, ће; plaintiff's 
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_egents would be only at the risk of _the 
" plaintiff ага the ‘deferdant would have 
, nothing ‘to’ dó with it. "Since the plzin- 
' tiffs авепіз whó handled .thé goods, 
‘have ‘not ‘come forward with any. case 
‘that the bags were found slack or torn 
‘in’ the’ ship itself, before they’ were 
removed. from fhe.ship.by them, it is 
‘not open’ to thém now to. say that* the’ 
"defendant.is résporsible for the loss. 
"Here, the ' boa totes’ “followed by, the 
.contenipdrareous documents- viz,” “the 
. tally, sheets, would assume _‘iniport- 
“ance ás in each and every boat-noté it 
“is mentioned “ship not responsible”. 
„А question may arise as to whether the 
„loss of xicé complained of оѓ damages 
occurred. during the transit ог not.” Tt 
|18 not е Саве of the plaintift, nor has 
any evicerce been let'in to indicate, that 
the: shortage would Have occurred 
during ће voyage of the ship.. In the 
‘written’ statement, the defendants’ háve 
stated that the cargo carried by the ship 


from Bangkok to , Tuticorin were only 


the? goods coveréd: under: Exhibit; A-1. ` 


and nothing else. ` After the delivery of 
‘the goods, it is the case of the plaintift 
thàt its agents swept the ship апа got 
139 bags of ricé. ` If‘so much rice had 
fallen: down, on account'of the tedring 
of the "bags, it stands to reason that ‘at 


Speeds kt 


ћете when the’bags were removed, by ` 


the slings. from ‘the ship to the lighters 
aside the ship,'a lot'of rice, would have 
fallen into the sea due to the" improper 
handling of the bags while being removed. 
Admittedly, the defendant has neither 
"loaded ‘irior.. unloaded, the -gaods.:! It "is 
clear that: there. was amw intermediary 


agency’ :between:: the period: of delivery [; 


fróm the ship and; 'the transhipment o 
‘the goods into: the lighters; that. inter- 
-mediary agency. being: the :stevedores 
who are none fother than :the «agents 
of: the i plaintifis;; On the-instant -caée, 
instead. ‘of.!'allowirg the.: ship-owners 
themselves ito:.tranship. the: goods; the 
plaintiff's agents. have. taken i'up .the 
responsibility. o*;transhipping ithe’ goods 
by undertaking ез; operation of steve- 
doring.; It.. сацао Бе! disputed. that: at 
the time; when it:was specifically men- 
-tioned in Exhibits, B-2 (to B-48 ;"*ship 
nGt-responsible”’, -no.: protest уаз raised 
by. the, “plaintiff: ; During the ‘rial of 
the сазе, the plaintiff would’ put forth а 


¥ 
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" defence that it gave a letter of complaint 
' under Exhibit A-10 to the master of the 
ship., Admittedly,.he did not get any 
acknowledgment from the master for the 
. receipt of the original of Exhibit A-10. 
Exhibit A-10 is said to have been dated 
13th December, 1968 wherein it , is 
said to have been complained. that the 
“defendant was responsible for the slack- 
age, though: the deferdant has made 
* an ‘endorsement: that the ship was not 
` responsible; It is scen that much argu- 
“ment was-advanced in the trial Court 
about this document. Here too. Р.М. 
3 would вау that he served the original 
of Exhibit A-10 on the ship ‘officer. But 
‘we are unable to accept his evidence 
for the réason, that по acknowledgment 
*ha's- been taken from the ship-owner, 
‘nor has document Exhibit: A-10 been 
‘referred to in the subsequent corres- 
pondence. As Exhibit A-10 is dated 
‘13th’ December, 1968 even assuming 
that it has been served on him, there 
‘can be no doubt that ‘it should have heen 
‘served long after the boat-notes were 
‘written and delivery was completed. 
"The: defendant's: case is that no such 
‘notice was s-rved on them. "Therefore, 
"we ‘agree with the trial Court that" the 
“plaintiff, has not proved the service of 
*thé'original of Exhibit-A-10 on the'owrer 
‘of the ship. Exhibit A-2 is а discharg- 
ing out-turn report. This document 15 
signed by the consignee’s representative, 
the" agent's supervisor and: the chief 
officer .of .S.S.Lucky.' This document 
would show that 91,600 b- gs were mani- 
‘fested and the same quantity hes been 
“discharged as per boat-notes and Ше 
numiber of bags in dispute was “nil”, 
‘and the number of bags short or excess 
twas ‘also ‘nil’, Further, in the ‘‘remarks”’ 
column, it is found that 137 bags were 
obtaired on sweepir.gs, 97 bags were 
lost over board and . 180 bags wcre 
found torn. - Notwithstandirg tbe. said 
remarks, it may be noted that rio dispute 
has been rzised regirdir.g the’ shortage 
ofgoods. As we have mertiored earlier, 
Exhibit.B:49, the survcy report, men- 
tions about.the condition. of the goods 
previous to. and after. the, delivery. It 
says that oh inspection 1 уаз observed 
that all hatches were properly patterned 
down. The survey report was issued 
by the Port Qfficer of Tuticorin Port, 


.he would ‘answer in thé negative. 


P.W. 2 is the clerk under the clesring 
agents and he would admit in the cross- 
examination that they under Exhibit 
A-50 asked the defendants for over-side 
delivery order and their representative 
viz., Pushpam ,(P.W.-..3) - supervised 
the discharge cf the goods from the ship. 
According to him, the Port Officer ‘also 
supervised: He would. say thst the 
layers were in good condition and that 
.the Supervisor told .him that at. the 
„time when the goods: were :transhipped 
from the ship, the:bags were found‘ torn. 
When specifically askcd: as’ to whether 
they made any erdorsement that they 
received the goods under- protest at 
the time when it was noted in the boat- 
‘notes ат ће ship was not.responsikle, 
The 
cumulative effect of all thesé things would 
go to show thet the dsmage had occur- 
red only due to the improper handling 
of the goods by the plaintiff's agents. 
It may not be out of context to mention 
"here that the plaintiffs themselves have 
admitted in their reply statement thus: 


“Тһе 33 bags of shed sweepings were 
spillings tha: fell down during the 
clearance of the sound bags.. In fact, 
the said 39 -bags of shed sweepings 
need not have ‘been given credit to 
at all for the,total deficiency in the 
weight: of the goods delivered, for 
they were only the spillings. from the 
sound bags which have been fully 
' taken into account as per the bill of 
. lading „weight. The plaintiff's: ges- 
ture in crediting the said: sweepings 
also with a view to minimise’ the shor- 
tages is entirely misunderstood by the 
. defendants.” ~ " |, MIX 
This averment in the reply statement of 
the: plaintiff. would unambiguously go 
to show that the goods were not handled 
properly by the plaintiff’s agents., For 
the above reasons, we have rio. hesitation 
to hold thet the defendants canrot be 
held ‘responsible-‘for the shortages that 
have occurred in this case. ` 57 


9. As regards che other issues, we have 
‘ “seme ti. X рхи ae . 
no reason to. differ’ from the findings 


given- by the trial Court. "^. 
10° In the result, the appeal is dismis- 
sec nd the. decree and. Judgment of 'the 


Uri oq 


m 
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lower Court are confirmed. Under 
the peculiar circumstances of the ‘dase, 
"we award no.costs in this appeal.. 

Be i ‘ Ы UE ES 
6.1. ‚ Appeal dismissea. 





IN.THE HIGH COURT OF JUDI- : 


"CATURE AT MADRAS. ` ` 
(Ordina"y Original Civil Jurisdiction) 
'PRESENT.—N. S. Ramaswami, F. _ 


tiad ' itat А Н 4 

S: B. S. Jayam & Co., represented by 
its ` ‘Managing '. Partner S. B. S. 
Selvaraj, carrying on business ‘at 
No. 25, East. Nappalayam Street. 
Madurai: || o. 


i 


v. eig vsum us ane 1 
; Krishnamoorthi, Proprietor, “Gopi 
Chemical. Industries" India, Main 


‘Road, ‘Nakrekal Posi, Nalgonde 
‘District’ |. Defendant. 
$4 "M Ho ae jä aed) 
Civil Procedure’ Code (V of 1908), séctions 
2 (4) and 20—-Letters , Patent Clause .19— 
-Trade and Merchandise. Marks: Act (XLII 
-af 1958), sections 105, 5, 136 (2)— Trade 
mark — registered — Infringement. in Andhra 
Pradesh —Suit filed in Madras High ‘Comt 
Jor — injunction—Whéether Madras- “High 
Court- has `. Jurisdiction—District Coutt— 
Ordinary original jurisdiction of -High 
Gourt "iy "district Situs of" Droferly in 
the mark: in, Madras— Infringement: | occurs 
where: property is" Asituated— Applicability 

of 10.8. Rules arid Lettere ‘Patent. ^ СС 

P 82 Nt Жу, ua Tarn AOL © 

The plaintiff was the owner:of a :tráde 
‘mark ín:respect of ‘tooth ‘powder · regis- 
tered at Madras under the Trade Marks 
Act of 1940. “The defendent marketed 
a tooth powder under а! mark which the 
plaintiff alleged was similar. to the plin- 
tif"s.mark or, a coloureble imitation 
thereof and.he ‘filed a suit iu the High 
Court for a permanent'injunction. The de- 
fendant contended that “District . Gourt” 
under.the Act'did not include High 
Court, that thé situs of the property was 
not Madras but Bonibay, and if ‘at, all 


there was any infringemeiit it Was, Only: 


in Andhra Pradesh, 
zs ЖЕ а ы MCI ; Ж; {з 
Held: Under the ' Ciyil, ‘Procedure Code 
the local limits of ‘the (ordinar y . original 
urisdiction of the High Court is a 
* G.S. No. 248 of 1975,  - 24/k Аии, 1976, 
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"district". But that does not mean the 
‘High Court becomes a District Court. 
"Under section 105 of the Trade and 
Mtrchandise Marks’ Act of "21958, a 
‘suit Can^be filed-in the High Court. 
A `- [Paras; 4 & 5.] 
АП that, section 105 says is that a ‘suit 
jor infringement of а registered trade 
‘mark shall not be instituted in any 


1 


Court inferior to a District Court having 


Jurisdiction то try the suit. (That 
,means:such a suit can be filed in ..the 
-High Court. , Para. 9.] 


. кү ыш, жср жер 
The fact that the Original side "of the 

igh Court comes within the definition 
of the word “District”? in the Act does 
not mean thet the Original Side: Rules 
and the. Letters Patent are not appli 
cable to a suit instituted in the. High 
‘Court for, infringement of а, registered 
trade mark." | [Para. 5.) 
In respectof a trade mark registered at 
the, Madras Office, the situs of the 
property in the mark is at “Madras. 
Even though the pleintiff's mark had 
been registered under the Trade Marks 
Act, 1940 at Bombay, by virtue .of 
section, 136 (2) of the "Trade and Mer- 
chandise Marks Act of 1958, it should 
be deemed to have been ‘registered only 
at Madras. [Paras. 9 and 10.] 


‘Even though the product with the alleged 
offending mark had not, come‘ to the 
Madras market, ‘there ‘could be little 
doubt that the alleged infringement ‘was 


a 


not only at the place where the defen- | 


dant marketed his goods but.also ‘where 
the plaintiff's property itself was situ- 
ated. . 26 "oco DPara. 18.) 


Cases referred to :— . 


State of Madras у.`С. P. Agencies, AJR: 
1960 S.C. 1309; Read v. Brown, (1888) 
22 Q.B.D. 198; Md. Khalil Khar v 
Mahbub Ali Mian, 61 L.W. 686; (1948) 
2 M.L.J. 318: 75 LA. 121: ALR. 1949 
P.C.’ 78; R. Viswanathan’ v., Ruken-ul- 
Mulk Syed, Abdul Majid, (1963) 3 S.C.R. 


22: ALR, 1963 S.C. 1. 
C. Denitl, for “Plaintifis,’ ` 


V. "Veeraraghavan, for Defendant, n 


TX 


io 
The Court delivered the dollcwing ^. 


JUDGMENT, —Thisi isa suit for à permanent: 
injunction and other ‘reliefs is respect ofi; 
a registered trade mark. ' The plaintiff’ 
is the proprietor of the registered trade 
mark .“Сора!. Tooth ' Powder”, :'The 
allegation ‘is that the defendant "who: is 
carrying on business in Nakrekel'Post,- 
Nalgonda District, Andhra Pradesh is 
infringing the said trade mark. -It is? 
stated that the defendant: is markéting ' 
tooth -powder under: the . marki- ‘Gobi 
Tooth Powder" with a label. which: is 
- either similar to the. plaintiff's mark 
or'a colouráblé imitation thereof. The 
defendant: has ‘raised several pleas and 
on the wholé seven issues: were ‘settled ` 
for trial But the first issue .which' is: 
régarding thé territorial‘ jurisdiction of. 
thi$ Court was, mee Hp. es a E 
nary issue. : : ШЕ 


2. ^ Admitiedly . е ТЕ is. сагтуч: 
Ing. or: .Fusiness, in tooth: powder. only; 
in © Anda: Pradesh: and it is not ће: 
case of the plaintiff that the’ defendant’s 
goods entered the :market here. Jt ist 
not in dispute that the defendant: is. 
using the mark ‘Gobi Tooth Powder”. 

and, the offending label to market: his: 
goods , in Andhra Predesh. ‘ The - “dons” 
tention on behalf of ‘the defendant Is: 
that,no part of the cause iof action has: 
arisen ‘within the jurisdiction of this; 
Court inasmuch as the alleged infringe-l 
ment of the plaintiff's mafk-is only:ir? 
Andhra Pradesh and the: defendant not- 
being:ia person: residing within the juris-) 
diction of this Court, this Court has по. 
jurisdiction to entertain .the suit: 10.18 
contended that the plaintiff has obtained 
leave to Sue, wriOngly representing) (o; 
the Gourt. -that рагі ої the cause. of. 
action.,has arisen wem die jurisdiction: 
s tius сш m Ht 


the contention. ` of the, "learned: 
Жек for the plajrtiff is that) part of 
the cause of.actioer had in fact:avisen 
within.the jurisdiction of this.Court and. 
therefore the. suit is maintainable here. 


Y xb 


`a One controversy is whether Glause- 12° 


of the :Lettcrs Potent ог. Section" 20. ‘oft 
the .Code of Givil Procedure applies, . 
It is, under Clause 12, of the Lctteis:: 
Patent the plaintiff applied for leave. tol: 
sue and the same has been granted. 
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Виї сотта. to the ned ење! 
: for the defendant, the suit, for. ‘infringe- 
ment ОЁ. а registered ‘trade mark is filed 
in, this Court i in it$ c capacity, as 4 District 
Góurt. as defined. ‘under the "Trade and, 
Mérchandise МА irks Act, 1958 ` (herein - 
efter ‘referred to ‘as the, "Act), amd that, 
therefore, it is section .20 , at. the Code 
of Givil Pveoceduré. that is applica ble ага 


a not’ ‘Clause , 19 of. че Letters „Patén tz 


This i is not correct. MT TN 


4, А section: 2^ ay! (y оће: Act it is 
stated that інісі: Court". has the" 
meaning assigred' o it in ‘che Code of 
Civil Procedure, : 1908." In "the. :$aid 
Ccde the term “District Court” s, such: 
is not defined butrtke ' word “District”? 
is defired.'as the’ lòcal limits of the ' 
jurisdiction of a principal: civil Court . 
of original jurisdiction; hereinafter, called" : 
a “District Gourt”. 1t is 'sigrificant, fo | 
note that the same definition makes'it^. 
clear that the; loct limits,of the or dinarya| 
civil jurisdiction ofa.High, Gourt i is, also, ,. 
included ip ‘the. definition of, the’ word. 
“District”, Therefore: under tke Сое, 
the local limits of the ordinary original]. 
jurisdiction of this Court .3s.,a_,district.|, 
But that ‘does nôt mem: this ;Gourt|. 
becomes a District Court. ga 
5; "Under section 110 ‘of die" “Ket ‘the’ 
High ‘Court has hiamed Rules to regulate 
the proceedings. under the -Act, Rules 
4'and 5 under” ‘Chapter II of the said , 
Rule relste to suits. Rule 5 (1) says 
thatal suits instituted in the High Court 
shall be goverred by the Original Side. 
Rules and 5 (ii) says that all suits insti-, 
tuted in the District Court shall be 
governed by .the provis: sons | of `: thei 
Code of Civil Procedure." - The. learned 
counsel for the’ defendant says thet the. 
present suit which is one for an alleged. 


- inhingement of a registéred trade mark 


is filed in ‘this Court funcioring? as a 
District Court. under the ;Act, that, 
therefore, according'to rule :5. (i) refer- 
red above, only the provisions of the: 
Code of Civil Procedure would ‘be appli- 
cable and that the clauses in the letteis 
patent have no .applicatión.: But the 
learned Counsel is not :ight!^He' і 
under a misapprehension that’ under} 
section, 105 of the Act, a suit for infringe-|, 
ment of.a. trade mark. shall Бе. instituted 
only in a “District Court", On this 


ж 
assumption he contends that.as far as 
this suit is concerned, this Clourt is func- 
tioning:only ás District: Court as defined 
urider the Act.. But section 105 does 
not say. that such а suit shall be insti- 
tuted only'in.a “District. Court; “It 
says that & suit for infringment. of `a, 
registered trademark shall not be insti- 
tuted in any, Court inferior , to 2. District 
Court having jurisdiction to try the suit. 
"That ‘means such a suit can be filed in. 
the High Court. Of course the -terri-' 
torial jurisdiction. of; the original side: 
‘of this Court comes within ithe definition 
‘of the word “District” in- the Code and 
this is the, principal civil, Court of origi- 
nal jurisdiction: as; Їаг.-аз. the. . said 
“District’?--is, concerred..but that does: 
not mean that'the Original Side Rules - 
ind the: Letters.Patent are not appli-: 
cable to. a suit instituted in this Court 
for infringement of a registered trade. 
mark. — 75 03 € uus 
16. However, із: discussion is really ' 
academic; Whether Clause’ 12 of the ` 
Letters Patent applies or. section 20 of 
the" CGodé of Givil Procedure: 2pplics,. 
tlie plaintiff сап ‘succeed on the preli-. 
minary issue (regarding territorial Juris- ' 
diction) only if it ‘is shown that part of- 
the cause of-action has arisen within’ 
the jurisdiction of this Court. 1t cannot. 
be disputed thateven under section, 20 ` 
of the Code, if part of the cause of action. 
has arisen within the jurisdiction of this, 
Gourt, the suit. is maintainable here., 
Therefore ‘the’ real question. is. whether 
any. part'Of the cause of action for the 
suit has arisen within the jurisdiction cf ' 
this Court. NEC c QUE T 
7«. The learned Counsel for: the, plain- 
tiff .put!forward- two 'coritendons. The’ 
first is-that the plaintiff has necessarily · 
to allege and, if traverscd, ‘should prove 
the fact that his.mark is = registered 
mark, inasmuch as the suit'is one -for 
infringement ofa registered trade mark. 
and. that is.part. of the -cause of action. ' 
lt is stated that a registered trzde mark 
is property andas the office of the Regis- 
trar of Trade ‘Marks js situate at Madras,. 
the-situs’ of. that property must be held: 
to: be! Medrás and that therefore the 
factof registration of. the mark which 
constituted partof the cáuse of action must 
pe held to have arisen in Madras. The ` 
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‘second aspect of the contention is that; 


though ‘the offending mark of thé defen- 

dant is being .used only’ in Andhra, 
Pradesh and notin Madras, the infringe- : 
went of the’ plaittiffs right (in respect i 
of. the registéred trade mark which ‘is-i 
property) must be held io have happeried:.: 
at Madras as well; which is the:situs ofis. ^ 
suchright. : 4.7: .. 2. ib E. 


noce 
* bole 


po eer ee ae hT, 
8. There.can be no doubt that the right‘! 
of the ‘plaintiff to :the registercd trade 
mark із a; proprietary right and-therefore) 
it 15 property. It is. transferaklé (Scet 
sections 36:and .37.0f the Act); Tt 'is? 
also: not disputed. that 115 niovable^ - 
property-as per section 3 (36) of.the: 
General Clauses Act, 1897. In the latest’. 
Edition -of Ramaswami:lyer's Law. of: 
Torts, at page 108; ‘moveable property’ 
isistated as property -of evcry.-descrip- 


.tion except immoveable property: and 


that it includes incorporeal rights like, 
patent; copy right, trade mark etc. ^The* 
question is whether the: situs of ‘such ртб-`. 
perty of the plaintiff is Madras. = i> 7- #4 
deo AV. RT E ie ao ce 
9;. Under séction 5:(2) òf the Act, it is? 
provided that the :head.ofüce- of ithe . 
Trade Marks Registry shall-be аё Such: 
place as the Central Goyernmerit"niay - 
specify and for the purpose of facilitating: 
the registration of trade marks, -there 
may be established at such’ places: as? 
the. Central Goverriment may: think fit: 
branch offices. of the Trade : Marks’ 
Registry. Sub-section' (3): of the' same 
section gives power-to the“ Gentral 
Government to define - ет territorial 
limits: within: which an ‘office of "the: 
Trade Marks Registry may 'exeréisc:itsi . 
functions. Under the Асі“ ѕёсНонг 133: 
(2) (1), the Central Government! may! 
make. Rules for the establishment of: 
offices of the Trade.:Marks' Registry for: 
facilitating the working ‘of this ~Act,’ 
the territorial jurisdiction cf each office, . 
of the. Trade Marks Registry, The- 
Central Government by notification has* 
established: the Trade Marks Registry’ 
with iis head office at Bombay: and’ 
branch offces of the Registry at Calcutta,’ 
Delhi and Madras. "The territoria} 
limits within which each of the Offices" 
of the Registry shall exercise its func-| 
tions are also defined in the notification, - 
Even though the head о бе is at’ 
NEN —— E Е : Ue 


4) 


Bombay, the branch offices including 
‘the one at Madras have independent 
‘territorial. jurisdiction regarding. the 
powers conferred under the Act. . There- 
fore theré can be no doubt that in res- 
|pect of a Trade Mark Registered at the 
| Madras Office, the.situs of the property 
in the mark, is at. Madras. : 






Ё 


.10. However, the learned counsel for 
‘the defendant contends that the plain- 
“tiff’s mark in this case had been regis- 
-tered not under the Act but under.the 
"former Act, namely the Trade Marks 
-Act, 1940, that then there was no Regis- 
try at Madras but the same was only 
-at Bombay and that, therefore, there is 
по question of the situs of the property 
"being at' Madras. This is not correct. 
‘Section 136 (1) of the Act repeals the 
‘Indian Merchandise Marks Act. 1889 
cand the Trade -Marks Act, .1940 and 
ssub-séction -(2) thereof marks it clear 
‘that any registration etc., made under 
"these Acts (including the Trade Marks 
Act, 1940) shall (if in force at the com- 
mencement of the Act), “‘continue in 
force and have effect as if made, issued, 
given or done under the corresponding 
‘(provision of this Act." Therefore even 
though the plaintiff’s mark in this case 
had been registered under the Trade 
Marks Act, 1940 at Bombay, by virtue 
of section 136 (2) of the Act, it shall be 
deemed to have been registered only 
|at Madras. "There can be ro dispute 
that in respect of the plaintiff's registered 
trade mark as at persent only the Registry 
‘at Madras has jurisdiction. If any 
.áction in respect of the said mark of the 
-plaintif is to be taken under sections 
16, 22, 44 or any other section of the 
.Act, jt has necessarily to be taken’ only 
at the Registry at Madras and not at 
Bombay. Therefore, there is no merit 
iin the contention that the registration 
Jof the'plaintiff's mark having been: dópé 
at Boómbay' (under the Tradé Marks 
Act, 1940) there is no question of- the 
"situs of the property being at Maàdrás:-- 





zu 
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21. In the.above background, -опё 
-has to see whether any part of tbe cause 
-of action for the present suit has arisen 
tin Madras. : 1n State of Madras у. С. P. 
LAgencies*, their Lordships of the Supreme 


1. A.L.R.1960 S.C. 1309. ^ 
M L j—37 


s.P.S. JAYAM & co; Us GOPI CHEMICAL INDUSTRIES, (Ramaswami, 2. 


o 
2t 


Gourt. have quoted with approval th 
definition of ‘cause of action’ given ж 
some of the English cases. In Read. 


Brown!, Lord _ Esher, M.R., define 
-cause of action). to mean: 


"Every fact which it would be nece 
sary for the plaintiff to prove, if tr 
versed in Grder to Support his right 1 
` the judgment of the Court. It doe 
not cCmprise every piece of eviderc 
which is necessary to prove each fac 


but every fact which. is necessary t 
_ be proved? 


In the same case, Fry, L.J.; 
with Lord Esher, М.В. said: · 


“Everything which, if not proved 

gives the defendant an immediate 

right to judgment must be part of the 
_ cause of action.” 


agreein, 


It is indisputable that cause of action ha 
no relation whatever to the deferce 
that may be set up by the deferdant 
nor does it Cepend upon the charactes 
of the relief prayed for by the plaintiff 
It refers entirely to the -grourds sc 
forth ir. the plaint as the cause of action 


12. In the present case the contertion 
on behalf of the plaintiff is that the sui 
being ore for infringement of the regis. 
tered trade mark, the plaintiff-has neces 
sarily to aver tbe facts relating to th« 
registration of his merk ard, if the. same 
is traversed, to prove, in order to ge 
judgment in his favour ar.d that therefore 
thatfact is partof the cause ofaction. That 
the defendant ip his written statement i: 
not disputing the registration of the 
plaintift’s mark has nothing to do witk 
the question whether the fact of regis. 
tration which is averrcd in thé plaint i: 
part of cause of action or not. 


13. ln the Supreme Court case refer. 
red above, the question was whether th« 
notice under section 80, Code of Civi 
Procedure, was invalid.on the grounc 
that it has not disclosed the cause o 
action for the proposed suit. Thei 
Lordships after referring to the defini 
tion of the term 'cause.of action? con 
tained: im Read v..Brown!, came to the 
conclusion that іг the’ case before them 
ELE RD ETE ти AGED 
1. (1888) 22 Q.B.D.128. . : -' 
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е cause of action had been disclosed 
, the notice under section 80: It was 
Minted out that the claim in that case 
as only. for godown'rent with interest 
ereon as well as lawyer's fee fcr draft- 
g and sending the notice. It was 
rther pointed out that the averments 

the plaint relating to the contract 
r sale of black-gram and the terms 
iereof are only matters of history set 
it as matters of inducement and are 
ot strictly speaking part of the cause 
action on which the suit Had been 
led. З . 


4. ln Md. Khalil Khan гу. Mahbub 
li Mian}, also the definition 
: the term ‘cause of action’ given by 
ord Esher, M. R. (in the case referred 
ove), is relied on. In that case the 
uestion was whether the suit was barred 
nder Order 2, rule 2, Code of Civil 
cocedure, in view of an earlier suit in 
hich the plaintiff had omitted to in- 
ude a claim in the plaint. I: was 
eld, on facts, that the cause Of action 
г the earlier suit.as well as the subse- 
uent suit was one ard the same and 
iat therefore. the subsequent suit was 
arred. There were two sets of prc-- 
тез, one property is referred іо "as 
udh property arid the other is refer- 
:d to as Shahjahanpur property. The 
»mer suit was in réspect:of the Oudh 
roperty and the latter ir respect of 
hahjahanpur property. lt has been’ 
ointed out that both the suits referred 
) trespass on the property as the cause , 
f'action, and that such trespass being 
milar in character formed part of one 
nd the same. transaction and as the 
vidence to prove the fact was the same, 
ae subsequent suit was barred by virtue 
f Order 2, rule 2, Code of Civil Pro- 
edure. AT vá Ж 


5. Therefore, it is.clear that the fact 
thich, if traversed, has to be proved 
› become part 6f the cause of action 
ust be one relating to the trans:ction 
1 question. : NE 6 

6. in the present case, on a careful 
nsideration I agree with the contention 
f the learned counsel for the. plaintif 
tat-‘the facts relating to- the:-registra- 


сые 








1, 61 L.W. 686: (1948) 2 M.L.J, -3181 75 
ADDI:ALA.1949 P.C. 78 at p.86 `` 
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tion of the plaintiff’s trade mark is one 
connected with .the transaction соп-- 
cerning the suit and that. therefore, it. 
is part ofthe cause of.action. It is not: 
possible to hold that the registration o£ 
the plaintiff's mark has nothing to do 
with the infringement complained. of. 
But for the fact that the plaintiff's mark: 
is a registered one, the question ofi 
infringement of the mark would notarise. 


17. What is stated earlier is sufficient: - 


to hold that this Court has jurisdiction 
to entertain the suit, as I am of the view 
that the fact of registration which has- 
necessarily to be alleged and, if traversed,. 


-to be proved is part cf cause. of action 


and the same has arisen in Madras.. 
But 1 am of the view that even on the 
secor.d aspect put forward by the learned 
coursel for the plaintiff, he has to suc~ 
ceed. 1 have. already indicated that 


the situs of. the property (plaintiff's: 


trade mark) is Madras. To fortify that 
conclusion I may also .refer . to Р. 
Viswanathan v. Ruken-ul-Mulk Syed Abdut? 
Wajs*, where the Supreme , Court has 
held that the situs of certain shores. 
(which are moveables) is the place 


where the registered office of the com- · 


pany is situate, that being the place 
where the shares can be eftectively dealt: 
with. $ ; | 


18. The property being moveable pro-- 


perty, the mere fact that the same is at 


Madras would not entitle the plaintiff 


to institute a suithere, for only in respect 


of immoveable property the Court with—_ 


in whose jurisdiction. the property is- 
situate shall have jurisdiction (without. 


-any reference io the. question of cause: 


of action). In the present case, the- 
question is whether the cause of action. 
due to infringement of the mark has not- 
arisen at Madras. lt is.true that the 
defendant -.is marketing his product: 
with the ‘alleged offending mark in 


Andhra Pradesh, and rot in “Madras... 


Even 50; when the property is at Madras,- 
J fail to see how it čan be said that the 
infringement was onlyin Andhra Pradesh 
and not at Madras. Aíter all what the 
plaintiff-complairs is that his registered 


trade - mark is being: irfrirged.. Even}, 


ES 
ТОЗО ТАЛАТ $0. Tap 
p. 40. v ди V 


n 
though the produc: with the alleged 
offending mark has not come to the 
Madras. market, there can be little 
doubt that the ‘alleged infringement is 
not only at the place where the defen- 


dant markets his góods. but also where 
the plaintiff’s property itself is situated. 


MRS НАЈАВА - BAI-U, 


19. Issue No..1 is answercd. in favour 
of the plaintiff holding that this Court 
has territorial Po to entertain 
the Suit. 


20. When the suit was taken up for 
trial on the other issues, course] оп 


either side stated that they were rot. 


leading any evidence.: On bchalf of 
the deferdant itis conceded, that his 
mark in reality infringes the registered 
trade mark of the plaintiff: It is further 
conceded that the plaintiff is entitled 
to an injunction as prayed for. ` 


21. ` The plaintiff havirg rot let in any 

- evidence, there is ro proof regarding 
“the quantum ‘of damages suffered by 
hix. However, J thirk that ke.should 
be granted at least a nominal damages. 
of Rs. 10 ard accordir.gly it is granted. 


22.. Issues. 3 to 5 are rot din by the 
defendant. 


23. Issue 2 is answered i in tonus of ike 
plaintiff. 


24. Issue 6 is also answered partly 
- in favour of the plaintiff in that he is 
entitled to а nominal damage of Rs. 10 


ing. 


25. The suit. 16 йезе! акр ру: 
But under the’ circumstances, there will 
be no order as to costs, $ 

5]. oco 0 


——— 


Sui t diat 


“MOHAMED. ADAM SATIP 


but not entitled to the relief of account- à 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction) 
PRESENT: —JN. $. Ramaswamy, 7. 


Mrs. Hazara Bai; sresiding at No.14-A. 
Ritherdon Road, Madras-7: 
... Plaintiff- 


V. 


. Mohamed Adan Sait,. residing ai 
No. 2, Marshalls Road, Egmore, 
Madras- Sand others .. Defendants 


Mahomedan Law—Setilement by way o 
gift in favour of the settlee for life with 
out any right of alienation and . thereafte, 
on her children absolutely—Nature of estat. 
conferred on settlee—Life estate whethe 
valid in Mahomedan Law. 


Under the terms of the РОЛЯ р 
the present case, the donor intended t 
give only a life-estate to the plaintif) 
The preamble to the gift deed used th 
word. “absolute” but the deed was no 
in favour of. the plaintiff only. It wa 
in favour of ber children 21s0, on whon 
absolute rights were conferred. Th 
fact that the preamble did not mentio: 
the children would not make any diffe 
rence. The operative clause showec 
` that only a life estate was given to thi 
plaintiff, while the children were giver 
an absolute right. The document can 
not be construed as conferring an abso 
lute interest on the plaintiff with a condi 
tion against alienation. If, unde 
Mahomedan law, life-estate cannot b 
created by gift, then in this case it mus 
be held that the plaintiff got nothin 
under the document. 1f the documen 
in terms creates only a life estate, ther 


. is no warrant to construe tlie same as cn 


creating en absolute estate with a con 
dition against alienation, on the theor 
_ that life estates by way of gift were un 
_known to Mahomedan law. Jf suc) 
theory holds good, under a documen 
“creating a life estate the doree woul 
get nothing and not an absolute estat 
‘1t should. be taken to he-settled: law tha 
_if ід а. Mahomedan. gift, à life-estat 
ds. created, it would ‘take effect out ‹ 
the usufruct. | Therefore in the preser 
—————M— 
| Ы No. 60 of 1975 (0.5.) 
= 5th November; 19; 
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ase the plaintiff having been granted 
nly a life-estate.it takes effect out'of the 
isufruct, [Paras | 8 and. 9. 1 


Jdases referred to :—. 


Mussamut Humeeda v. Mussamut ` Budlum, 
1872) 17 М.Е: 525; -Abdil Gafur- v. 
Nezamuddin, (1892) 19 LA. 1705 LL.R. 
17 Bom: 1; Abdul Wahib Khan v. Mussamat 
Nuran Bibi, (1885) 12 LA. 91 : LL.R. 
1 Cal. 597; Amjad Khan v. Ashraf 
Khan, 1929) 56 ГА; 7913 : 116. I.C; 405; 
0 LW. 91 SOAJLR. 1929 Р.С.- 149; 
Nawaziih Ali "Elan v. Ali Reza ^ Rhan, 
1948) 75 LA. 62°: (1948) 2 M.L.J. 
303 : 61 І.М. 578 : A.L.R. 1948. P.C. 
134; Anjuman Ата Begum. v. Nawab Asit 
Kader Sir Syed Wasif Ali ura I.L. Ж 
11955) 2 Cal. 109: 


Ӯ. М. Amjad Nainar and 5. М. S. Mahboob 
dli, for- Plaintiff; 


M. А: Seriar, алго amicüs s Curiae. 


t 


['he Court delivered the following | 


'UDGMENT. —ln, this , originating súm- 
nons the qüésion is about the inter- 
wetation оў :а particular clause” in a 
ettlement deed. The first defendant 
who is the brother.of the Plaintiff execu- 
ed the settlement deed dated -lst June, 
.963 in favour:.of the plaintiff. Three 
tems of propertie&are dealt with. in the 
ettlement deed. "In' items 1 and 2 the 
dlaintiff hed an . 1/3rd share їп her own 
‘ight. The first defendant had the rémain- 
ng 2/3rd share. The whole of item 3 be- 
опред to the first'defendant. "Under the 
ettlement, deed, - the first: ` deferidant 
rifted his ` 2j3rd share i in'items T ард 2 
ind’ the’ whole;of ‘item 3 to the plaintiff 
ind her, children. "The relevant, clause 
which requires , interpretation” is in the 
allowing terms 3 І 


"That сосове Han of the premises 
the settlor hereby settles, and’ traris- 
fers to the Settlee for her life without 
any right ‘of alienation and -theré- 
after on her‘ children both imale, and 
female "absolutely the ‘properties ‘men- 
tioned 3 in the «schedule hereto and that 
the settlor has put the Settlee in posses- 
“sion, of the Said properties ‘dnd the 
settlee Shall, possess and enjoy, the 

„said propertiés free" from ‘the cleims 
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› ofthe settlor or any person or persons 
claiming under him." 


Defendants 2 to 9 are the children of 


the Plaintiff among whom the ast two 
were born after the execution . ‘of the 
above settlement deed. . «- 7/7 


2. According to the plaintiff, the clause 
in the settlement deed should be inter- 
preted.as an. absolute gift of the proper- 
ties to her but with a condition not to 
alienate the same, and that. ie cones 
tion is mans, | 


3. The contention of Mr. Amjad. Nainar, 
learned counsel for the Plaintiff is that 
the gift of life estate.is unknown to 
Mahomedan law,. that if under a 
document of, gift life-estate is sought to 
be created it,must be construed as a 
gift and a condition, which’ condition’ 


ds invalid and that the gift which -is 
mentioned:'as of a life<estate operates _ 


as on absolüte gift: This: contention is 
not. ,acceptable. E 


4. “Certain ‘observations cof е: Бї 
Council in three cases resulted in some 
Courts holding that in every case of gift 
of life-estate it must be deemed that 


there was а gift and,a condition and. 


that the condition being invalid the gift 
operates as an absolute gift. In 
Mussamyt Humeeda and others v; Mussamut 
Budlam ‘and the Government! `the- ‘Privy 
Council observec that the creetion of a 
life-estate did not-seem’to be: consistent 
with Mahomedan usage. However, it 
may be noted that even: in this deci- 
sion the Privy Council did not hold that 
under Mahomedan ` Jaw. life-estate сап 
never be  crezted. All that their 
Lordships of the--Privy Council stated 
was that creaticn of life-estate did not 
seem to be consistent with Mahomedan 
usage and therefore there ought to be 
very clear proof if the Court were to 
hold that such life-estate had been 
created. In Abdul Gafur and others v. 
Nezamuddin and others*, also it was opserv- 
ed that “life-estate’, which is a kind 
of estate does not appear to be known 
o Mahomedan law. In АІ Wakid 


1. (1872) 17 W.R. 525. 
2. (1892) 19 LA. 170: LL.R. 17 Bom.l, (Р.С.) 


с 


4) 


T] MRS. HAZARA-BAI-7. MOHAMBD-ADAM SAIT (Rariastami, F-) 


| Ekan v. Mussamat Nuran Bibi and- others’ 


it was observed -by the Privy- Council 
that Mohamedan law does not reccg- 
nise vested estates in remainder. “` _ 
5. Itis on tlie basis of.the above obser- 
vations of the Privy Council, it. has 
Бееп contended that if whatis purport- 
ed to be gifted s a.life estate it must 
be deemed to be a gift with a condition. 
and that the condition being invalid, 
the gift must be taken to be an absolute 
опе. But thet is not correct. In Amjad 
Khan v. Ashraf Khan®, the. Privy Council 
had to deal with a case where the donor 
gave his wife'an 1/3rd share of his prò- 
perty with power of alienation ard gave 
the rest 2/3rd share for her. ‘lifetime. 
The gift deed further stated that after 
the death of.the donee the entire pro- 
perty ‘shall revert to the donor’s colla- 
terals. (The .donee һад: пої exercised 
the power of alienation -in respect: of 
the 1/3rd share). After the donée’s 
death her heirs claimed the_ property. 
as against the donor’s collaterals. The 
Privy Council negatived the claim*.of 
the donee's heirs in respect of the 
entire property, including the 1/3rd 
share over:which the .donee- had -been 
given power to alienate. Even in respect 
of the 1/3:0 share it was held that only 
а life-estate had been created. -As the 
gi d ie that after оаа 
€ donee the pro including. the 
1/3rd share) mula eee the donor’s 
cOllaterals, the gift was obviously of a 
life-estate though the donee. had been. 
given a power of alienation in respect 
of an 1/3rd ‘share which she did. nòt 
exercise. If thé ‘contention that when- 
ever there is a gift of life-estate it must 
be deemed as а gift with a ‘condition 
(аз, gift of life-estate is unknown |10 
Mahomedan Jaw) and that the condi, 
tion being invalid the gift must be held 
to be an absolute one is correct, then,in: 
the above cases, the Privy: Council 
ought to have upheld the .claim-of the 
donce’s heirs to the entire property. It 
had beer contended in that ‘case-that a 
life-estate could not: be created by gift. 
Their Lordships: of the «Privy: ‘Council 
did not express any ‘opinion regardirig' 


` 1> (1885)19 Т.А: 91: L.L.R: 11-0а1.597 (P.C.)s 
2. (1929) 56 LA. 213 : 116 1.C. 405: 30 L.W. 
91: ALR, 1999 В.С. 149. — ' 
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the ‘same, but stated that if that conten- 
tion. is right it would in Бо: way: help 
-the'donee’s heirs, because- it would only 
mean that: Фе donee /tock nothing by 
the gift. -` Е „ыу, C PE 
6. In Nawazish АБ Khan v. Ali Raze 
Khan,* the Privy Council has held that 
when a life. estate is created under a 
Mahomedan hika it would take effect. 
out of the usufruct. Even though the case 
was a Shia case, Their Lordships cf the 
Privy. Council stated that the above 
principle would-be applicable to all 
cases of.Mahomedan , Jaw. It has 
been pointed out in that case tbat if 
on a true construction of the -gift deed, 
the gift is of the corpus, then any condi- 
tion, which  derogates from absolute 
dominion over, the. subject of the gift 
will be rejected as repugnent, but if 
upon construction the gift is held to be 
one of a limited interest, the- gift can 
take effect out of the usufruct, leaving. 
the ownership of the corpus unaffected 
except to the extent.to which its enjoy- 
ment is postponed for the duration of 
the limitad interest. E 


7. A Division Bench of. the Calcutta 
High . Gourt has reviéwed the case law 
on, this point in Anjuman Ara Begum v. 
Nawab Asif Kader’ Sir Syed Wasif: Ali 
Meerza®, and .pointed out that nowhere 
it was held that, life-grants are neces- 
sarily invalid in: Mahomedan Јам or 
that such grants are wholly unknown in 
that system of jurisprudence and they 
automatically enlarge into --absalute 
grants. They observe at page 123: - 


“Limited interests short of complete 
-ownership may also be ..created but 
notin the form of a gift of the. *corpus* 
- subject to a condition affecting the 
'same— the thing''or .‘the substance’. 
Any ‘such. interest,. whether limited 
fin’. point of quality or. in point of 
.duration! :*is,iin: Mahomedan law 
different from the ‘corpus’ and takes. 


-]. (1948).75 Г.А. 62 : (1948) 2.M.LJ. 303: 
61 L.W. 578 : A.I.R...1948 P.C. 134. 
'2. LL.R.(1955) 2 Cal.109. `.. i 
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-But a careful perusal of the same would 
show that the: author is -not supporting 
the contention put forward, by the,lear~ 
ned counsel. After referring to the 
other decisions, the case reported in 
Amjad Khan v. Ashraf Khan and others 
as dealt with. ‘Then in the last para- 
graph at page 47, the author refering 
to the above case of the Privy Council 
says ‘that the said decision cannot he 
said to Бе proceeding upon the ground 
that the case was not one of hiba pure 
and simple. lt is further pointed out 
that the said decision is 2 direct autho- 
rity against regarding а life- interest as 
enlarged by the doctrine which invali- 
dates à condition restrictive of a gift 
and that the- decision contrain а Bombay 
case should be deemed to have been 
overruled by-the Privy Council. ·`-° 
8: In.the present case there can be no 
doubt that the donor intended to give 
jonly a-life-interest to the plaintiff. In 
the preamble of the gift deed the word 
‘absolute? is used ‘but it must be remem- 
bered that the deed is not in favour of 
the plaintiff only. ìt is in - favour of 
her children also, on. whom absolute 
rights are conférred. The fact that the 
preamble does not mention the children 
would not make any difference. The 
perative. clause extracted above '.is 
quite clear to show that only life-interest 
is given to the plaintiff, while. the child- 
ren are pitch absolute right. 1 wonder 
how the document can- be. construed as 
conferring an absolute, interest. оп, the 
plaintif with a condition against aliena- 
tion. If under Mahomedan law life- 
state cannot Бе created’ by gift (as 
contended оп behalf of the’ plointiff) 
then in this case it must be held that the 
plaintiff got'nothing under the docu- 
ment, as'pointed by the Privy Council 
in Amjad Khan v. Ashraf Khan and others! 
erred: above. lf the document in 
terms created only г life estate, there,is 
no warrant to construe the same as. one 
creating an absolute estate with a condi- 
tion against alienation, on the theory 
thar life estates -by way of. gift are 
unknown 10 Mahomedan. law. lfsuch 
theory holds good, under .a' document 


1. (1929) 56 LA. 213 : 116 I.C. 405 £30 L.W. 
91: ALR. 1929 P.C. 149. aD 
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creating a life-estate the donee would 
getnothingand notan absolute estate, 


9. It should be taken to be settled law 
that if in a Mahomedan gift, life estate 
їз created, it would take effect out of the 
usufruct. Therefore in the present case 
the plaintiff having been granted only 
a lite-estate it takes effect out of tlie 
usufruct. It cannot be construed as 
an absolute gift of the corpus with an 
invalid condition . attached’ to it. The 
question is answered against the plaintiff. 
The suit therefore fails and. is dismissed. 





10. I place on record, шу appreciation 
of the assistance rendered by Mr. М.А. 
Sathar Sayeed as amicus curiae ^in this 
case, : : 





Suit dismissed. 


IN THE HIGH COURT OF JUDi- 
CATURE AT ‘MADRAS ч 


(Special Original Jurisdiction.) "m 


RS. | à 


PafsENT:—RK: Veeraswami, Gh but 8. | 


Suryamurthy, f. — >- 


Victoria Public Hall Trust Board, 
Madras-3, by the Hony. Secretzry, 
v..Karuppan, LA.$; Commissioner, 
Corporation of Madras, "Office" at 
576, .Poonamallee High ." Road, 
dras-3. ^ : 7:1... Petitioner. 

Je r ' юж. en ; i 
The Assistant Commissioner of 
Urban Land Tax, Madras North, 
Poonamallee High Road, Madras-84. 
MIL CIE CP - o... Respon dent, 


Tamil Nadu Urban Land ‘Tax Act (ХП of 
1966), ‘sections 2 (10) dnd 29 (b) (i),- 
Land belonging to. Gorporation of Madras— 
Leased to ‘a public trust—Leoy of "urban 
land tax om the trust— Lessee not ‘owner 
Leoy invalid—Writ -of certiorari-—Gonsti- 
tution of India (1950), Article 226. ` 


The: Victoria Public Hall Trust. Board, 
Madras is a lessee ofland belonging to 
the Corporation of Madras. ' Section 
29 (b) of the Tamil Nadu Urban Land 
Tax Act relates -to exemptions and 
: * W.P. Моз, 4048 and 4048 of "1975. 
777795 Febraery, 1976, 
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«clause (1) of the section related to агу > 


urben land owned. by the Corporation. 
-of Madras. The Assistant Commissioner 
-of Urban Land Tax sought-to levy tax 
on the Trust in respect of the, and under 
dease. .The Trust challenged the levy 
relying on. section. 29 (4)., І : 


Held: The definition of owner іп section: 
2 (10) of the Act does not bring within 

‘its ambit'a tenant or a lessee. If the 
provisions of the Act are not-applicable 

-to land owned by the “Corporation, as 
xin this case, clearly the charging section” 
5 will be inapplicable. The land js 

-exempt from urban land tax, since the 
-definition of “owner” doesnot help the 
Revenue, as the land of the Corporation 

4n the possession of the Trust Board as 
‚ а .lessee, 
“owner”? as defined in section 2 (10). 
co рота. 5.] 


"Petition under "Article 226 of the Consti- 
tution of India, praying that in the cir- 


-cumstances ^stated- therein, and‘ in the - 


affidavit filed therewith іп both th¢ peti: 
tions, the High Court will be pleased to 
üssue writs of certiorari calling for the 


records quashing the. Respondent’s. order - 


-dated llth May, 1975.in respect of S.No. 
1269, old Door No. 481, New Door No. 


1576, Poonamallee High Road, . Madras, + 


measuring 2 grounds 2246 Sq. ft. and 49 


rgrounds 0816 Sq. ft. respectively and: 


-consequent'i' order dropping the proceed- 


‘ings, holding them invalid,and not:bona: 


fide. . | К E 
Kesharalal Tharsady, for Petitioner. , 


К: S. Bakthavatsalam,- fo: Governrrent 
“Pleader, for Respondent. e `.. 


“The Order of the Court was made by 
"Veeraswami,: GJ.—The  petitions-are by 
sthe Victoria Public Hall. Trust :Board, 
“Madras, to. have thé orders of the Assis- 
tant Commissioner of Urban Land Tax 
made under section 11: (2) and (3) of 
the Tamil Nadu Urban. Land Tax Act, 
4966, quashed. The origin of the trust, 
.as stated in the affdavit in support of 
«he pétitions, is this. At a.meeting con- 

wened by the Sheriff of Madras on 17th 
- March, 1882, at Pachaiyappa’s Hall, 
&he citizens of Madras decided to have 
-a town hallin the City of Madras. .They 
-approached {һе then. Commissioner: of 


is not within ‘the scope cf’ 


| VIOTORIA P.H,T. BOARD 7. А.С. OE URBAN LAND TAX (Veeraswami, Qj.) 29% 


-the Corporation for a site in.the Peoples 


Park. for. constructing 2 town һай, 
By resolutions of the Municipal Com- 
missioner dated 21st. February, 1883, 
3rd. September, . 1884 and 24th 
September, 1885, a site measuring 57 


. grounds wes granted to the Victoria 


Memorial Trust:on а long lease of 991 
years On а ncminal rent of 8 arnas рет 
ground per annum. By a resolution oJ 
the inhabitants of Madras at a public 


. meeting on 25th January, 1888, it мае 


unanimously resolved that the town hal 
should be called and known “as Victoria 
Public Hall? in memory cf the . great 
ueen Victoria’s Diamond Jubilee 
Celebrations, celebrated in. the yea» 
1887. In this premises the lease deed 
came to be executed between the Com. 
missioner, Corporation of Madras, anc 
the elite inhabitants of the City 0 
"Madras on 18th Februery, 1888. lr 
that year, the management of the Victo 
ria Public Hall was veste with а Boar 
of Trustees with the object, of using the 
hall for entertainments, exhibition 
public or private meetings, music perfor 
mances, nautches, libraries and for any 
other purpose conducive to the mora 
social and cultural -welfare and . rationa 
recreation oi the’ ‘citizens of, Madras 
Some of the important citizens of Madra! 
contributed towards the ‘building func 
amounting to Rs. 45,000. Out. of this 
a sizable sum.of Rs. 10,000 came fron 
the then. Maharaja of Vizianegaram 


- As funds were not sufficient and the 


building had still to be completed, i 
is said Maharaja gave a futher sum С 
Rs. 1,89;566 to complete the building 
and this amount, ме understand from 
the affidavit, was written off during the 
year 1906 by the Maharaja. . The V. р 
Hall, menagement appears to have gone 
on smoothly from 1888 to- 1950.. 1 
that ‘year Or thereabout, the Corpora 
tion of Madras desired to take possessio» 
of the V. P. Hall property. This resul 
ted in difference of opinion between the 
Trust Board and the Municipal Corpo 
ration of Madras. The public Resor 
Licence, as а result of the difference о 
opinion, came to be cancelled abou 
the end of 1952, with the result the Hal 
yielded no income till 1972, In abou 
1953, this necessitated the Trust -bein 
taker, over by the Corporation. But і 
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w of the original scheme decreé dated 
h Septembei, 1921, in C.S. No. 263 
1921, the Court’s permission for the 
posal of ‘handing over of the Trust 


Iding to the Corporation had to be. 
ght. An application for the purpose- 


3 made, but it was not ordered. So, 
difference between the'Trust-Board and: 
Corporation continued. In 1956 again 

Corporation took over possession of 
properties of the V. P. Hall for reno- 
ion of the V. P. Hall. They were 
its possession till 1957 by which time 
varently the  rencvation work was 

r. Thereafter, came to be instituted 
uit O.S. No. 98 of 1957 against the 

istees of the V. P. Hall,- Advocate 


neral of Madras and the Corporation. 


Madras. In that suit; the Trustees 


| the Advocate-General remained ` 


arte and a compromise was arrived 
between the plaintiffs and the Corpo- 
on of Madras, which was the third 
endant. The compromise was dated 
h September,: 1961 whereby a new 
eme was framed for the Trust Board. 
2 new scheme provided that there 
uld be a Board of Trustees consisting 
the Sheriff of Madras, who shall be 
Chairman of the Board of Trustees, 
Mayor of Madras, the Southern 
lian -Chamber of Commerce, the 
dhra Chamber of Commerce, the 
dras State Sangeet Nataka. Sangam, 


ominee of the Rajah of Vizianagaram ` 


f the President of the Madras Advo- 
es’ Association, eech of whom shall 
d. осе for a-period of three years. 
e non-Official representative to · be. 
‘cted by the High Court,: Madras,- 
Ц also hold office for a period of three 
ts. The -Commissioner, Corpora- 
1 of Madras, -would be the Secretary 
the Board of Trustees during his term 
Office. We need not go into the 
ther history of the V. "P. Hall -for 
' present purpose. 


The Assistant. Commissioner of 
ben Land Tax brought the extent in 


) parts, one covering 49 grcunds: 


] 861 sq. ft. and the other 2 grounds 
6 sq. ft., to tex under the Urban 


id 'Тах Act, the proceedings having: 


n initiated and completed under 
tion 11 (2Y and (3) read with rule 


3(5) He determined the market value- 
of the land at Rs. 40,000 рет ground as: 
on ‘Ist July, 1963 and assessed the tax 
on both the éxtents of-land-on that basis, 

‘п one case Rs. 7,897-40 and in the other’ 
Rs. 496-70 P. lr is these orders which - 


‚ are sought to be quashed, the "Trust being: 


the petitioner. 


3. On behalf of the petitioner - reliance. 
is placed on section 29 (b) of the Act. 
That section occurs in Chapter УП, 
which relates to exemptions, ава. 
it says that nothing in the Act shall 
apply to the lands of vairous description: 

Section 29 (5) (i) relates to any urban. 

Jand owned by the Corporation of 
Madras. 1+ is clear, therefore, that i£. 
the land now in question is owned by 
the Gorporation of Madras, none сЁ: 
the provisions of the Act would apply, 
and that means no urban land tax can. 
be levied on the land, as it is not liable. 
therefor due to the — exemption. 

“Owner”. is defined by section 2 (10)- 
of the, Act which includes a person in 

possession as:a mortgagee. The expres- 
sion "owner" does not cover a lessee in 

possession. . This definition of “owner”. | 
does not, therefore, assist the Revenue. 


4. In the counter-affidavit, which is: 
rather short.and cryptic, the point as: 
to exemption has not. been squerely: 
dealt with and: met at all. The entire 
substance of the affidavit is to be found!” 
in paragraph 4, which is as follows: 


“4, The various averments іп рата— 
-graph 8 сі the affidavit ате. catego1i-- 
cally denied as baseless and incorrect... 
It is seen from the Permanent Land 
Register of lands—vested in or belong- 
ing to the Corporation of Madras. 
maintained in Taluk Office, that the- 
` urban land in R.S. No. 1269/4 and: 
1269/44. of Verery village are noted. 
as “Corporation . Public’... With. 
reference to the notice in Form 4: 
issued to the Managér (Lessee) iV. Р:. 
Hall in connection ‘with assessment of^ 
-the lends referred to in the Writ Peti- 
Чеп in question tó ;ufben land tex, 
the V. P. Hall Trust has stated that.’ 
the-'Irustee entered into lease. артее-- 
ment with Coiporation for а:ретіоа of 
-99 yzars from 1888, that ‘it is only a. 


е 


tenant (being the lessee) of the tands 
unde: reference. and that the: Trust 
is paying a land гері to the Corpora- . 
tion of Madras who is the owner of. 
the land...'Ihe Manager of the V. P. 
Hall Trust who appeared for enquiry 
in connection with assessment of the 
land to urban land tax hes also stated 
that the Trust has sub-let a portion 
of the land to Hotel Picnic on long 
lease, ata rent of Rs. 1,500 per month. 
All these go to show that there is in 
existance V. P. Hall Tivst as distinct 
frcm Corporation of Madras." 


The admission in the excerpt from the 
counter.afidavit that the Corpcration- 
is the owner of the lend in question is 
ncteworthy. The urban land is comp- 
rised іп R.S. No. 1269/4 and 1269/44, . 
Vepery village, and it is noted in the: 
revenue records as "Corporation Public". 

It is categorically also admitted that the 

V. P. Hall Trust Board is a lessee foy a 

period of 99 years from 1888 and it is 

but a tenant of the land on payment pf 
a nominal land rent to the Corporation 

in consideration of the lease, as the Cor- 

poration is the owner. We do not 
understand how, on these facts and cir- 
cumstances, the соџліег-а дауіё can 

conclude as in the last sentence-in the 

excerpt above. Far from these facts 
supporting the Revenue; they go against, 
because they bring the land in question 
squarely within the ambit ot the exemp- 
tion under section 29 of the Асі. ' 


.5. ‘In paragraph 5 of the counter affin 
davit, it.is said that “owner” includes 
lessee for the purpose of urban land 
tax, and in that view, the trust in ques- 
tion is liable to urban land tax. As far 
as we are able to read the definition of 
"owner", there is nothing to bring within 
its ambit a tenant or a lessee. Charging 
of a' land tc urban lend tax is one thing, 
and recovery of it through the tenant 
is another. Section D is the charging 


section. It is subject to the other. pro- 


visions in the Act. The charging is 


expressed as “‘that there shall be levied.. 


and collected .foz every fasli year com-. 
mencing from the date of the commence- 
ment of the Act;-a tax on each urban.. 
Jand from the owner of such urban land: 
atthe specified rate on the-market value. 
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of such land. It the provisions of the 
Act are not applicable to land owned byf 
the Corporation, as iri. this case, clearly,|' 
the charging section: 5 will be inappli-|: 
cable and the land is exempt from urban|' 
land tax, since, as we have already stated, |, 
the definition -of “owner” does not help; 
the Revenue, as the land of the Corpora-|: 
tion in the possession of the 'Trust Board} 
as a lessee, is not within the scope of. 
“owner” as defined in section 2 (10). 


6. We accordingly quash the two 
assessments and allow the petitions with 
costs—one set. Counsel’s fee Rs. 100. 


SJ. — — Petitions allowed. . 
IN ТНЕ.НЈСН COURT OF JUDI-- 
CATURE AT MADRAS. 
PRESENT:—P.R. Gokulakrishnan, 7. 
Nataraja Deekshidar es Appellant*- 
2. 

Aiyathurai Padayachi .. Respondent... 


Civil Procedure Code’ -(V of 1908), section: 
100—Burden оў proof wrongly cast on 
plaintiff by lower appellate Court—Pindings- 
of trial Court  reversed—Substantial error- 
an procedure—Case remanded. 





The plaintiff had provided prima facie- 
proof that Exhibit.A, a registered docu-- 
ment, had been executed on llth 

August, 1960. It was for the first defen; - 
dant to, rebut such proof. "The lower 

appellate Gourt had therefore, to discuss . 
the evidence on record casting the burden 

upon the first defendant to rebut the 

proof of Exhibit А-1, as to the date it. 
bore. Ignoring this' ccnstituted. sub-- 
stantjal error in the procedure adopted 

by the lower appellate Court. It was. 
but fair that the matter is remanded to 

the file of the lower appellate Court for: 
the purpose of disposal afresh after pro-- 
perly casting: the burden on the first. 
defendant to prove that Exhibit А-1 was. 
not executed on llth August, 1960. 


| [Para, 15]. 
Cases referred to :— 


Sanju. Pershad v. Raja Fwaleshwarj. Pratap- 
Матсіп. ‘Singh a.d · others; 1950! S.C.R.. 


.* S.A. No. 737 of 1972. 


t t 


- 29%} October, 1976... 
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7781: 1950 S.C.J. 5883 : 64 L.W. 373: 
ALR. 1951.S.C. 120; Radha Prasad v. 
*Gajadhar Singh, 1960 S.C.J. 73 : (1960) 
1 &.C.R. 663.: (1960) 1 An.W.R. (S.C.) 
-33 : (1960) 1] M.LJ. (S.C) 33 : 
-АЛ.К. 1960 S.C. 115; 
-Ramalingam, (1963) 3  S.C.R. . 604; 
-A.I.R. 1963 S.C. 302; Ghunilal Vithal 
Das v. Mohan Lal, A.l.R. 1967 S.C. 
1926. - SN - 


-Appeal against the decree of the Court 
-о{ the Subordjnate Judge, Chidambaram 
rin Appeal Suit No. 15 of 1968 preferred 
against the decree of the Court of the 
-District Munsif, Chidambaram in O.S. 
“No. 898 of 1966. 


„В. Seundarapandian, К. аана 
апа. Е. Venkatasubbaraju; for “Appellant, 


„Habibullah Badsha and К. 8. Govindan, 
Мог Respondent. ' RS а 


"The Court delivered the fcllowing 


.JupDGMENT.— Plaintiff. is: the ‘appellant. 
“The suit was for redemption of эп usu- 
Ҹтцсіџату mortgage dated 29th. August, 
1959, executed by спе Kaliaperumal 
"Padayachi.in favour cf the first -defen- 
-dant, on the allegation that the first 
-defendent has been in enjoyment of the 
:Suit property as "usufructuary-mortgagee 
and that on 14th July, 1960 the plaintiff 
-entered into an oral agreement with 
‘Kaliaperum3] Fadayachi for -purchase 
"the suit property for Rs. 2,750. In 
-accordance “with the said agreement, 
"Kaliaperural `` Padayachi received 
Rs 700 frcm thé plaintiff in discharge 
of the bogiam deed. executed. by Kalia- 
perumal Padayachi's daughter Chinna- 
pilla (fourth defendant) in favour of 
one Pakkiriami Padayachi and for the 
‘discharge of a pronote debt due by 
CGhinnapilli tc the same Pakkirisari 
"Padayachi. -It was the -further case 
of the plaintiff that  Kaliaperumal 
"Padayachi recéived on several occasions 
dor his needs: amounts to the tune of 
Rs. 150. Later on, on llth August, 
1970, Kaliapervmal executed the sale 
deed in fz vour of the plaintift for Rs: 2,750. 
under which he directed the suit bogiam’ 
debt to be discharged by the plaintiff. 
Jnspite of repeated demands, the first 
defendant did not receive the bogiam 
amount and give discharge to the docu- 
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ment. Hence the plaintiff sent Rs. 600 
by money order to the first defendant and 
informed the same also by notice dated 
7th May, 1964 The first 
eveded receipt of the same.. Hence, 
the money order as well as the notice 
were returned то the sender. Since under 
the bogiam deed the principal has to be 
paid after a ‘period of three years in 
Chitrai kalavathi, the plaintiff tendered 
the.amount by money order on. 7th 
Mey, 1964.  Kaliaperumal Padayachi 
died pending suit. Defendants 2 to- 5 
were impleaded as parties to the suit 
as the first defendant contended that the 
suit as framed was bad without implead- 
ing Kaliaperumal Padayachi. On these 
pleadings, the 
above reliefs. 


2. It was the case of the first defendant 
that he obtained the sale of the suit - 
property from Kaliaperumal on 24th - 
` September, 1960 for Rs. 2,500- and. by 


that the suit usufructuary.mortgage was 
discharged. Acccrding to the first defen- 
daht, the sale in favour of the plaintiff 
was false and was learnt to be a forgery. 
lt was contended that the plaintiff after 
coming to know the presentation of the 
sale deed by. the first defendant.for com- 


: pulsory registration; created the sale 


deed on old stamp papers as if jt. had 
come into being on 11th August, 1960,, 
The agreement alleged to. have Беер 
made on 14th July, 1960 by Kaliaperurral 
with the plaintiff was also denied. The 
first defendant also denied the recitals 
of consideration made in the plaintiff's 


sale deed as false. After sending three,” 


notices for compulsory registration pro- 
ceedings, the Sub-Registrar refused regis- 
tration on 19th Decembér, 1960 as- the 
exccutant was not present. Thereupon. the 


first defendant filed appeal іп A.P. No. ` 


28 of 1960 before the District Registrar, 
Chidambaram, and as per order dated 
2nd March, 1961 the.sale deed was 
registered on 10th-March, 19€1. With 
these contentions, *the first defendant 
prayed for the dismissal of the suit. ` 

3. All the other defendants supported: 
the claim of the first Yefendant. 


4. The triel Court, by judgment dated 
27th December, 1967, decreed the suit 


against the first defendant for redemption ` 


defendant - 


plaintiff prayed. for the .- 


a]. 


- «with costs with a.direction that the: plain- 
tiff will be entitled to mesne profits froe 
whe first defendant from the date of his 
notice of the deposit of the mortgage 
amount into Court; till delivery .. o 
-possession of the suit property. 7 
5... Aggrieved by the judgment: and 
«decree of the trial Court, the first defen- 
«dant preferred an appeal to the Sub- 
‘Court, Chidambaram. The Sub-Court 
reversed the judgment and decree of 
the trial Court and dismissed the suit. 


6. Aggrieved by the judgment and 
«decree of the lower appellate Court, 


«he ‘plaintiff has preferred the. above © 


second appeal. 


"7. Thiru Parasaran, the learned 
Advocate-General appearing for the 
-appellant, took me through the judg- 
ment of the lower appellate Court and 
‘stated that the’ lower appellate Court 
has lightly interfered: with the- judgment 
and decree ' òf the trial Court and as 
such ‘the decision of the lower apptllate 
«Court has to be set aside. According 
sto the Advocate-General there was abso- 
dutely no material or point made out for 
the lower ‘appellate Court to: disagree 
with the considered judgment of the trial 
Gourt.-If that be so, the High’ Court 
‘has ample power to interfere in ‘second 
appeal and restore the judgment’ and 
decree of the trial Court. ‘The learned 
.Advocate-General further submitted that 
яле lower appellate. Court has wrongly 
„cast the burden: upon the’ plaintiff and 
‚аз such there'is' "error of law committed 
Љу the lower ‘appellate “Court ' which 
requires interference by this Court. 
Tt has also been argued that the lower 
_.appellate Court has not discussed the 
evidence adguced by the fist defendant 
in the case and’as such the judgment and 
‘decree of the lower appellate Court are 
vitiated, the procedure ' adopted by it 
being erroneous in law. . " 
&.--Thiru Habibullah Вадѕһа, · the 


learned counsel appearing for the first 
defendant ‘submitted that, the burden 


‘of proof has been rightly cast upon the: 


‘plaintiff .to' prove the .genuineness .of 
iExhibit A-1, sale deed in his favour, and 
that: the lower appellate- Gourt, after 


«laborately discussing the evidence on" 
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record, has correctly come: to the con- 
clusion that the: sale deed Exhibit А-1 
could. not have come. into existence 


prior to Exhibit-B-2. - 


9. 'The facts in this case are simple: 
Exhibit А-1 is the registered sale deed 
executed by Kaliaperumal  Padeyachi 
in favour of the plaintiff. Exhibit A-l 
is dated llth August, 1960. Exhibit 
B-2 is a registered sale deed executed 
by Kaliaperumal Padayachi in favour 
of thé first defendant and the same 1 


. dated 24th September, 1960. But these 


sale deeds are in respect of the very same 
property that belonged to Kaliaperuma: 
Padayachi. Exhibit А-1 was registerec 
on 21st November, 1960, though the 
execution was on llth August, 1960 
Exhibit B-2 was presented for compul 
sory. registration on 16th November 
1960, but the Sub-Registrar refused tc 
register the same since Kaliaperumal wai 
not present. Subsequently it was regis 
tered only on 10th March, 1961. It i: 
the case of the first defendant that sub 
sequent to his presenting Exhibit B- 
for compulsory registration on 16tk 
November,. 1960, the plaintiff brough 
about Exhibit А-1:оп old stamp paper: 


. as if it was written on llth. August, 196( 


and got it registered on 2Ist November 
1960.. Thus, '"according ^to the firs 
defendant’ Exhibit А-1 could. рої have 
come into existence ‘prigr to Exhibi 
B-2. : Hence the main- question’ tha 
was .agitated upon before the Cour 
below was as to’ whether ‘Exhibit A- 
which was dated llth August, 1960 anc 
registered on 21st November, 1960, wa 
actually executed on llth August, 196« 
or not. vu 


10. The lower appellate Court- ha 
stated that in, view of the nature of th» 
pleadings of the case of thé partie 
it is no ‘doubt true that the’ plaintis 
who hes come to Court must establis) 
that. Exhibit А-1 was executed by Kalia 
perumal on 111 August, 1960. Thi 


wrong casting of burden on the plaintil 


according to the learned Advocate 
‘General has vitiated‘the whole judgmen 
of the lower appellate Court and as such 
the judgment: and decree -of the tria 
Court havé to be restored. According 
to the learned “Advoéate-General the 
registration of a document prima laci 
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ves the genuineness of the same. 
ence the burden is upon the first defen- 
int to prove that the sale under Exhibit 
-l was not genuine.and that Exhibit 
`1 was not executed on the date which 
bears, . > : - 


To substantiate his contention, the. 
amied Advocate-General first cited 
rju Pershad v. Raja Fwaleshwari Pratap 
arain Singh ака others! for the pros 
sition that the first appellate Court 
nnot lightly interfere with the. finding 
fact arrived at by the tiia] Court: and 
Such interference bas been made it is 
` the High Court to correct the same 

second appeal. The .principle laid 
wn in the above decision is-as follows: 


“When there is conflict of oral evi- 
dence of the parties on any matter 
in issue and the decision hinges upón 
the credibility of the witnesses, then 
unless there- is some special feature 
about the evidence of a- prrticular 
witness which has escaped the trial 
judge's notice or there is a sufficient 
balance of improbability to displace 
his opinion as to where the credibility: 
lies, the appellate Court should not 
nteríere with the finding of the trial 
judge on a question of fact. ^" -~ 


[t would not detract from tlie value 
о be attached to а trialjudge’s find- 
ng-of fact if the judge does not 
>xpressly base ‘his conclusion upon 
‘he impressions he gathers from the 
demeanour of witnesses. The rule is, 
iowever, only a rule of practice and 
{оез not mean that the Gourt of first 
nstance can be treated as infallible 
n determining which side is telling 
he truth or is refraining from exag- 
егайоц.” 2 


ет citing the above decision, the 
red Advocate-General accepted the. 
‘position that no second appeal will 
except on the grounds specified in 
tion 100, Civil.Procedure Code and. 


't the second appellate Court has no . 


isdiction to entertain.a second appeal 


the ground of an erroneous finding- 


fact however. gross: Ог inexcusable 
: error may.seem to be. The said 
oy = р EMT FERIA prm 
.; 1950 5.0.7, 583: 1950S.C.R.781:64 L.W. 
i A.LR. 1951 S.C, 120. KE 
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proposition has been succinctly stated: 
as rightly contended by Thiru Habi- 
bullah Basha, the learned counseP 
appearing for the first appellant, - ni. 
Кайа. Prasad v. Gajadhar Singh!, and 
Ramachandra Ayyar v. Ramalingam? `` and 
Ghunilal — Vithaldas у. Mohenlals. But 
in Ramachandran Дууат у. Ramalingané: 
Chettiar’ the Supreme Courthas observed: 


“It is necessary to remember that: 
section 100 (1* (с) refers to a substans- 
tial error or defect in the procedure., 
The defect Or error must be substan-- 
tial, that is one fact to remember; 
and the substantial error or defect- 
should be such as may possibly have 
produced error or defect in the deci- 
sion of the case upon the merits, that. 
is another fact to be borne in mind; 
`- The error сог defect in the procedure 
to which ‘the clause refers is, as the 
clause clearly and unambiguously- 
indicates; an error or defect connec-- 
ted with or relating to, the proce-- 
dure; it is not an error or defect in. 
the appreciation of evidence adduced. 
by the parties on the merits. That is- 
. why even if the appreciation of: 
evidence made by the lower appellate. 
Court is patently erroneous and the: 
finding of fact. recorded іп conse-- 
quence is grossly erroneous, that.can- 
not be said-to introduce a substantial! 
error Or defect in the procedure. On: 
the other hand, if in dealing with а. 
question of fact, the lower appellate 
Court had placed the onus on a. 
wrong party and its finding of fact is- 
the result,.subsiantially, of this wrong- 
approach, that may be regarded as a 
defect in procedure; if in dealing with 
questions of fact, the lower appel-- 
late Court: discards evidence on the 
ground that it is inadmissible ` and ` 
the High Gourt is satisfied that the. 
evidence was admissible, that may“ 
introduce ап error or defect in pro-- 
‘cedure. If the lower appellate Court: 
fails to consider aneissue which had 
1. 1960 S.C.J. 73: (1960) 1 S.C.R. 663:- 


(1960)1 An.W.R. (S.C.)33: (1960) 1 M.L.J. (S.C.) 
33: A.L.R. 1960 S.C. 115.. ER 


2. (1963) 3 S.C. R. 604: A.I.R. 1963 S.C. 302.. 
3. A.LR.19678.0.296. . С: 
4. (1963) 3 S.C.R..604at 613: A:LR. 1963: 


‚1 $C, 302. 


wee M 


X], 4 

been tried and found upon by the 

trial Court and proceeds ` to reverse 

the trial Court’s decision without 

the consideration of.such an . issue, 

"^ that may be regarded as ап error or 
‘defect in procedure; if the lower appel- 
Yate Court allows a new point of fect 
to be raised for the first time before 
it, or permits a party to adopt a.new 
plea of fact, or makes out‘a new case 
for a party, that may, in some cases, 
be said to amount to a defect or error 
in procedure.” > 2: . 


м 


42. In the same judgment, the Supreme 
‘Court has further observed: `- 

be " 
*But the High Court cannot inter- 
fere with the conclusions of fact recor- 
ded by the > lower appellate Court 
however erroneous the said conclu- 
‘sions may appear to be to the High 
‘Court, because, as the Privy. Council 
-observed, hdwever gross ‘or’ inexcu- 
sable the error may seen to be there 
is no jurisdiction under section 100 to 
correct-that error.” ; E 


‚13... According to the learned Advocate 
General, the lowe: appellate -Court 
has definitely .cast:on the plaintiff the 
burden of proving that Exhibit A-l 
-was executed. by Kaliaperurral on llth 
August, 1960 while the- document, 
"Exhibit. А-1, as.it stands is а. фіта 
facie proof of its execution as on the 
date it bears. 1t is for the person. who 
wants to refute a registered sale to 
prove that the: document was not exe- 
cuted on the .date it beers. This 
‘approach of the lower appellate Court, 
according їз the learned Advocate- 
‘General, amounts to a defect or error 
An. procedure and as such the. decision 
rendered ‘by ‘the lower appellate Court 
4s vitiated. It was also submitted by 
„the learned, . Advocate-General that the 
-lower appellate Court having doubted 
the ` execution . of Exhibit B-5 and. B-6 
ds wrong in cCming to the ‘conclusion 


that Exhibit A-l.was written subsequent ` 


10 the execution of Exhibit В-2. =- 
44; Acéording to the learned Advocate- 


General it is also clear from’ the judg- 


‘ment of the lower. appellate Gourt that 


there is no proper discussion of the evi- 
dence let im by the first defendant end 
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-the same was due to the fact that it ha 
committed an error in casting the burde» 
of proof upon the plaintiff. 


15. I am of the view, that Exhibi 
A-l, which is a registered document 
proves that the same has been executec 
on llth August, 1960. 1+ is for the firs 
defendant to rebut this prima faci 
proof established by the plaintiff. 1 
was, thus, necessary for the lower appel 
late Court to discuss the evidence o 
record casting the burden upon the firs: 
defendant to rebut the proof of the execu 
-tion of Exhibit А-1 on the date it bears 
‘Following the decision of R. Ramachand. 
ran Ayyar v. Ramalingam Ghettiari, I an 
.of the view that there is a substantia 
-error in, the procedure adopted by thx 
lower appellate Court in giving it 
decision with regard to the dispute 
between the parties. lt is but fair tha 
‘the matter is remanded to the file of the 
lower appellate Court for the purpose 
of disposal afresh after properly casting 
the- burden on the first defendant + 
prove that Exhibit А-1 was.not execute 
by Kaliaperumalon 11th August, 1960« 


16. In these circumstances the seconc 
appeal’ is allowed. The ` matter i: 
remanded to the file of the lower appel 
late Court for disposal afresh bear 
‘ing in mind the observations made by 
‘this Court in the foregoing paragraphs 
It is open to the parties to put {ог 
their arguments before the lower appel 
late Gourt, with the evidence alreedy 
on record. The Court-fee paid on the 
memorandum .of grounds of seconc 
appeal will be refunded to. the appel 
‘Jant.. There will be no order as to cost 
іп second appeal. No leave. The 
lower appellate Court is directed t 
dispose of the matter on remand witl 
3 months from today. 


RS > 





"Rananded 
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1N THE HIGH heen UE JUDI- 
CATURE AT MADRAS. 


Present:—V. Ramaswami, J. 

H. R. Sathyanarayana Rao ^ 
M хез Petitioner* 

v. : 

The State of Tamil Nadu x represen- 

ted by Collector of Dharmapuri 


District, Ў and another 
: Respondents. 


Madras Inam Estates . (Abolition. and Cor” 
version into Ryotwcri) Act (XXVI of 1963), 
section 2—“Existing мат” and "Part 
Village Inam Estate" — Meaning— Mara- 
sandram village in Hosur Taluk, whether 
“Inam Estate”. ` 


In order to come within the definiticn 
of an inam estate, three conditions will 


have to be satisfied; firstly, the grant ` 


should Бе of both the werams -Or ‘of 
melwaram to a person - already owning 
the kudivaram thereof; secondly, it 
should he of the whole village or named 
village and thirdly, the grant should 
have been made, confirmed or recog- 
nised by the British Government. Where 
the grants ОЇ two minor inams and 
portion “of the’ village remaining there- 
after were confirmed by the Їпгїїє Com- 
missioner separately and three separate 
title deeds were issued, 
Commissioner had récognised by con- 
firmation of the part of the" village the 
title of the ‘grantee derived’ from the 
original grant, it could not be said to 
be a confirmation of a whole village. 
Marasandram village was not an “еҳіѕі- 
ing inam.estate" within the meaning of 
section 2 (4) of the Madras Act XXVI 
of 1963: [Para, 8.] 


Tf the grant was of : a зева, fraction 
of à village or a specified numtér of 
Shares in a village, the inam coulc not 
be covered by the definition of “inem 
estate” under section 2 (7) of the Madras 
Act XXVI of 1948 and it would not 
also be an “existing inam” under section 
2 (4). It 15 only those inams that were 
sought. to be covered under section 2 





* G.R.B. No. 1695 of 1975" T %. Р. No. 1542 ot 
1972. 5th Dawe, 1975. 
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(11)of the Madras Act XXVI of 1963 .. 
lf “part inam village" is understood! 
as literally meaning апу part of a village, 

then, that will directly come: under- 
Explanation 1 (P) to section 2 (11). АДЕ 
those inams which related to a part of 
a village or with reference to a specified 

extent of land would be covered by the 
definition of minor inam in Madras: 
Act ‚Ххх of 1963. and they would not 
be “part village inams estate” under 
section 2 (11). Maresandram village is. 
thus not a “рагі village inam estate"; 

The notification of the village. under- 
Madras Act XXVI of 1963 was not- 
therefore valid and is liable to ‘be set- 
Lara 10.7; 


. Gase referred to: — 


Somasundaram v. State В. Madras, (1952p . . 
2 M.L. J. 202: 65 L.W. 002: ALR. d 
Mad. 246. 


C.R.P. No. 1695 of 1975; . 


Petition under section 7 of Madras 
Inams (Supplementary) Act XXXI of 
1968 read with section 115, Civil Procedure: 
Code praying the High "Court to revise- 
the order of the Gourt of thé. Jnam: 
Estates Abolition Tribunal District- 
Judge) Dharmapuri et Krishnagiri, 
dated 29th. April, 1972 in C.M.A. (I.A.T.} 


No. 2 of 1968. (S.R. Nc. 4/Sec./5/2° 
` Supplementary Act 1963/Hosur]65—.. 
Settlement Office Party Мо. IIL 
Madras-17). - : 
W.P. No. 1542 of 1972. 


Petition under Article 226, Constitution: 
of India praying that in the circumstan<. 
ces stated therein and in the Affidavit: 
filed therewith the High Court: will be 
pleased to issue a- writ of mandamus 
restraining the respondents from taking; 
possession of  Inam . Marasandram, 
Hosur Talk, Dharmapuri District. . 

T. Rangaswamy- рави, Advocate, for- 
Petitioner, .. — : 


UK Manitisiniag, the: -Additional Govern- 


ment Pleader 11, fôr Respondent 
G.R-P. No. 1695 of 1972. 

S. Ramalingam Asst. Government ‘Pleader 
on behalt of пераа in. М.Р. Non 
-1542 of 1972; :. > 


in. 


- The Gourt made tlie following "e 


ORDER. — The Village of Marasándfam. 
in Hosur Taluk was notified as ап inam 
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estate under the Madras Inam Estates 
(Abolition and Conversion into Ryot- 
.wari) Act (XXVI of 1963). Thereupon 
the petitioner. filed an application before 
the Settlement Officer under section 5 
of' the Madras Inams Supplementary 
` Act (XXXI of 1963) for a decla- 
ration that Marasandram village wes 
a minor inam and not an inam estate 
within the meaning of section 2 (7) of 
the Madras Act XXVI of 1963. The 
Settlement Officer held that it is an 


“Existing Inam” within the meaning of | 


section 2 (4) of that Act and that there- 
fore the notification was valid. ìn ап 
appeal preferred against this judgment, 
the Inam Estates Abolition Tribunal, 
Dharmapuri, was of the view, that it 
is an existing inam estate and, at any 
rate, it would come within the. definition 
cf “part village inam estate” and that 
therefore, the notification was valid. 


It is against the judgment of the Inam 


Estates Abolition Tribunal the present 
revision has been filed under section 7 
of Madras Act XXXI of 1963. 


2. Section 2 (4) of Madras Act XXVI 
of 1963 (hereinafter referred to as the 
Act) defines an “existing inam” 
as meaning any inam village which 
became an estate by virtue of the Madras 
Estates -Land (Third Amendment) 
Act (XVIII of 1936). . Prior to the 
amendment by the Madras Act XVIII 
of 1936, -an estate was defined in 
section 2 (d).as meaning any village of 
which the land revenue had been: gran- 
ted in inam to a person not owning the 
kudiwaram thereof, provided that the 
grant has been made, confirmed ог 
recognised by the British. Government, 
or any separated pert,'of such village. 
After the amendment, any inam village 
of which the grant has been made, con- 
‘firmed or recognised by the Government, 
notwithstanding that-subsequent to the 
grant the village. had been - partitioned 
among the grantees or the successors- 
iu-title of. the grantee or. grantees was 
included, in the definition and became 
an inam state. It would thus. be. seen 
‘that prior to.. the amendment, ‘in „order 
to bring it,within .the: definition of the 
inam-estate, the.grant must.be of the 
land ‘revenue. alone to а. person not 
owning the kvediwaram thereof. . Under 
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the. amended provision, even 


the 
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| those 
grants which were of both tke land' 


-revenue and the kudiwaram or of land 


revenue alone to a person already owning: 
kudiwaram thereof were also 
included in the definition of inam estate.. 
But in respect of both these cases, the- 
grant should be of à whole village or a. 
named village. — . | 


-3. The Madras Estates (Abolition and' 
Conversion. into Ryotwari) Act: 
XXVI of 1948 provided for the aboli— 
tion and conversion into ryotwari emong- 
others of inam estates which came within 

the meaning of the same prior to the 

amendment in 1936. Section 2 (7) of" 
Madras Act XXVI of 1948 which defin-- 
ed '*]nam. Estate" excluded from the 

definition an inam village which became 

an estate by virtue of the Madras Estates. 
Lend (Third Amendment) Act, 1936. 

This estate which became en estate by- 
virtue of the amendment of Madras. 
Estates Land (Third Amendment) Act,. 
1936 is now defined as the “existing inam: 
estate" in Madras Act XXVI of 1963. 

Therefore, in order to satisfy the defini-- 
tion of an existing inam estate the grant- 
should be of melwaram alone to a person 

already owning the kudiwaram there-- 
of or the grant should comprise of both 

the warams. The grant should also- 
be of the whole village or a named: 
village. 


4. The evidence produced' in this case- 


‘consisted of the Inam Fair Register: 


Extract.relating to Marasandram Agra-- 
haram Village and two other inam. 
extracts relating to two minor inams,. 
one granted as Devadayam inam and" 
another as Bhettavrithi inam. These 
two minor inam'lands are comprised' 
in the Marasandram village. Itis seen 
from the Inam Register Extract relating; 
to Marasandram Agraharm  .Village 
that the. village -was originally granted 
in A.D. 1623 by Poligar Chudappa 
Naick to Sankaranarayana. Bhat as. 
Serva Inam Village. 1+ is discribed as: 
given for subsistence as charity and was 
also made hereditary, In columns 3, 4, 5, G- 


"and 7 the total ayacut: poramboke lands. 


эп. thé, minor inams гте'теіетгёб to with 
their éxtent and the rate of assessment 
relating to five tharams of dry land and 


five _tharams of wet land. The tota 


2304 


assessment is given as Rs, 396-9-7 after 
deducting the assessment on the minor 
xinams amounting to Rs, 7-16-10. At 
the time of the Inam Commission 
‘Enquiry, it appears that the -original 
“grant was produced as also- two. later 
«confirmatory grants. The extract also 
«shows the persons who are registered 
as holders and the relationship to the 
-original grantee. In the remarks colum2 
‚ме find that among the number of regis- 
-&ered holders two of then for а long time 
[мете looking after collection and pay- 
-ment of jodi of the village. It is also 
-stated that the agraharamdars were not 
-able to. givé any accounts of the cultr- 
-wation, but they only state that they 
«derived nearly Rs. 220 from the village. 
"The karnam had. given a statement to 
the effect that the cultivation value on 
:the average was Rs. 200.. 1n calculat- 
‘ing the jodi.payable, we find that a 
-sum of Rs. 9 towards the salary of the 
-thotty and Rs. 12 towards karnam's salary 
are deducted from the ayacut ` value 
"before the јоді маз fixed. The cónfirma- 
‘tion also.refeis to the village as a grant. 


45. These facts clearly show in my view, 


that the grant was of a named village. . 


"Though there is reference in the remarks 
column. to the jodi, collection of revenue 
and payment of jodi, it could not be 
concluded by that the original grant 
"was of the melwaram alone. · i 

6. li appears that in the proceedings 
initiated for notifying the village under 
"Madras Act XXVI of 1963, it was held 
that it 15 not an inam estate' as defined 
in section 2 (7) of that Act. This was 
-probably on the ground that the grant 
could not be said to be of the revenue 
alone-to a person not Owning the kudi- 
waram thereof! Even -if there is any 
doubt, as 6° whether ‘the grant was 
of both the warams or the grant of 
Inelwatam aloné tó a person Owning the 
the kudiwaram thereof, Ihave го doubt 
that thegrant was of a named village. > 

7.. Though the. data of the original 
grant in this case is.available in respect 
of the agraharam. village, the dates of 
grant of the,two. minor inams comprised 
in the village are ‘not known. The 
grantors’ names also are not available 
with respect'to these minor imams. It 
is therefore contended by learned 
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counsel for the petitioner that we can- 


` not presume that these miror inams were 
“granted prior to the grant of the Agra- 
„haram village itself. According to the 
‘learned counsel, if these minor inams 


were granted subsequent to the grant 
ran- 
tee it.could not satisfy the definition of. 
ingm estate even if the grant comprised 
both the warams 2s the corfirmation 
was not of the original grant but the 
confirmation was made separately ‘of 
Marasandram village and the twc minor 
In this connection, he also 
relied on а Division Bench Judgment of 
this Gourt in Somasundaram у. State of 
Майға». The learned counsel is well- 
founded in his contention that there is 
no presumption thet these minor inams 
were -granted prior to the grant: of 
Marasandram village and there is no: 
evidence to show that they were granted 
prior to the original grant. In fact, 
it appears from the Inam Fair Register 
Extract rélatingto the Bhattavrithi ]nam 
that original grantee's name of the 
BHatavrithi [nam found a place in Fasli’ 
1231. 1f the original grantee was alive 
in Fasli 1231 since the grant of the Mara- 
sandram vyillage-was orly in. Fasli 1944, 
the Bhattavrithi inam could have been 
only granted subsequent to the original 
grant of .Marasandram village itself. 
It is also probable having regard to the 
nature of'the grant of Devadayam and 
Bhattavrithilnams that they should have 
‘been granted by the grantee’ subsequent 
to the original grant. Anyway, in the 
absence: of any other evidence, ] am 
unable to hold that the two minor inams 
were granted prior to the grant -of 
Meresandrem village Бу the "Poligar 
Chudappa Naick. - : ү 
8. It may be seen, from the definition 
of the inam estates that, in order to come 
within the definition of existing inam 
estate, three conditions will have to 'be 
satisfied. Firstly, the grant, should be 
of both the warams ọr of melwaram to a 
person already owning: the: kudiwaram 
thereof. Secondly; it should - be of the 
whole village or named village and 
thirdly, the grant should have been 
made, confirmed or recogrised by the 





1. (1952) 2 M. L.J. 202 : 65 L. М. 702: 


A.I.R. 1953 Mad. 246. + 


B 


British Government.. The first two con- 
siderations: аге. satisfied in. this. case. 
The learned. counsel for the petitioner 
contended -that the third condition is 
not satisfied and that therefore it should 
not be an' existing inam estate; ;.. — ` 


9. We have already noticed that the 
grants‘of-two minor inams and the por- 
tion of the village remaining thereafter 
were confirmed by the Inams Commis-: 
sioner separately and three separate 
title deeds were issued. The, question: 
for consideration is whether when threc 
separate confirmations were made- with 
respect to Matasandram village, though 
the confirmations put togéther would 
cover the entire -village, it should be 
said it satisfies the requirements; of соп“ 
firmation by the Government ‘under 
section 3 (2) .(d) of the Estates, Land 
Act. There is a direct decision on this 
question which supports the contcntiori: 
of the learned counsel for the-petitioner 
that this confirmation would not satisfy 
the requitément of the definition. The 
decisión. is. | Somasundaram v. Stato of 
Madras}. There also the original grant 
was of the whole village and subsequent 
to the original grant, there have been. 
alienations and re-grants. At the time 
of Inam Settlement the British Govern- 
ment confirmed. the original grant;and 
the subsequent grant in portions. This 
Court held that the confirmation that 
is intended under section 3 (2) (4) is 
confirmation of the grant as a whole. 
village and if at the time of thé confirma- 
tion the whole village. was nct available 
to the grantces for confirmation and the 
confirmation was taking shape by issue 
of title deeds in respect of a portion of 
the village, it could not be a- confirma- 
tion; as required under the section, 
This decision was approved by the 
Supreme Court in State of Madras: v. 
Thyagarajan?. The Supreme Court held 
that though by confirmation, of the part 
of the village the Inam '.Commissioner 
had recognised the «title of the grantee 
derived from the original grant, it could 
not be said to be a confirmation ofa 
whole village." 1t thercfore follows thet 





I. 65 L.W.702: (1952) 
1953 Mad. 246. - 
2.* A.1.R. 1965 S.C. 118. 
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2 M.L.J.202 : ALR, 
iate 


BATHYANABAYANA BAO J; STATE OF: 


TAMIL NADU (Ramaswarel, J-j 30 
Matasandram- village in this case is no 
an existing inam estate within the mean 
ing of scction 2-(4) of the Madras Ас 
XXVI of 1963. - EN 


10. Tke next question for considera 


' tion is whether it would be a “рат 
village inam estate” within the mean: 


irg of section 2 (11)` of that Act 
Section 2 (11) read es follows:;— 


. *2(11) ‘Pert Village ігар cstate' 
“means a part ofa village (including 
за part of a „village in the: mergcd 
territory of Pudukottai but not includ- 
ing such of the inam areas in the said 
territory as are specified in Schedule 
I-A) the grant of which part has been 
. made, confirmed or recognised by the 
. Government, notwithstanding ^ that 
- subsequent to the grant, such part 
-has been partitioned among {Ле 
‘grantees or the -successors in title oj 
the grantee or grantees. 


` Explanation Е (a) Where the grant 
of a part of a, village as an inam is 
expressed to be a specified fraction of, 
or a specified number of shares in, 
a village, such part shall be deemed to 
be a part village inam estate notwith- 

standing that such grantrefers also to 
the: extent of such grant in terms of 
'acerage or cawnies, or of other local 
equivalent. ; 


-(b) where а grant аѕ «ап inam is 
expressed. to be. be only in terms of 
acreage or cawnies, or of other local 
equivalent, the area which forms the 
‘subject-matter of the grant shall rot 
be deemed to be a part villagc- inam 
estate. ` А 


Explanation 1: А port of a village 
granted in-inam shall be deemed to 
be a part village inam estate по 
withstandirg that different parts of 
such part village were: granted, con- 
firmed or recognised on different dates 
or by different title deeds or in favour 
of different persons." 


Learned counsel for the petitioner 
contended--that. this definition relates 
to 2 grant when it is of a specified fraction 
of a’ village or.when it is a specified 
number oí shares in the village and it 
would not include a case of a grant of a 
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ortion of a villageor a whole village 
rant. We have already held that it 

a grant of a whole village; though 
.could not be an existing inam estate as 
ie confirmation was not of a whole 
illage. The “Tribunal considered that 
part village inam estate? means а part 
fa village simpliciter and the Explana- 
юп I where'a reference has been “made 
о specified fraction or specified. number 
+ shares could .not control the main 
art of the definition itself. I am unable 
o agree with this view.of the Tribunal. 
art’ inam: village аз. referred to inithe 
aain section in, my opinion refers. to 
nly grantsiwhére it is. with ‘reference 
© specified fraction, of the~-:village.- or 
pecified number of-shares-in ‘the, village 
ind. Explanatiom: if- only intended: not 
o-exclude those inams;which.arerexpres- 
ed to be specified fraction or a. speci- 
ед number of shares in а village an the 
ground that such grant also refers to 
he extent of such part in terms of 
acreage or cawnies or of other local 
:quivalent, This is also clear from: the 
act: that’ Explanatio; I (b) excludes 
vhere the. grant is-of an: extent of land. 
& the grant was of a specified fraction 
X a village or ‘a specified number of 
hares in.a village, the inam would not 
се covered by the definition of inam 
state under section 2'(7) of the Madras 
Act XXVI of 1948 and it would-not also 
е an existing,inam under section 2 (4). 
(t is those inams that were sought. to 
xe covered under section 2 (11).of the 
Madras Act XXVI of 1963. If, “part 
паша village" is understood. as. lite- 
ally meaning any part of a village then 
hat will directly come under Explana- 
ton 1 (P) to section 2 (11). All those 
nams which related to a part of a village 
vf with reference to a specified extent of 
and, in my opinion, would he.covered 
oy the definition of'minor, inam : in 
Madras Act XXX of 1963, and it. would 
10t be a part village inam estate under 
section 2 (11). 1. аш, therefore of; the 
pinion that Merasandram. village is 
iso not a “part village inam estate". 
The result of it is the notification of the, 
Allage under “Madras Act, XXVI of, 
4963 was ‘not valid and is liable to. be 
ет aside and it is accordingly set aside, , 
Ehe revision petition is therefore allowed. 
No costs. ; : 


+ 
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11. The question whether enfran- 
chisement changes the character: of. the 
inam бт not does not arise {0r cOnsidera- 
tion in this case aS the notification. itself 
is not velid and therefore I am not 
dealing with that point in this revision 
petition. ; | 


W.P. No. 1542 of 1972,— This writ petis 
tion hes been filed Бу the same petitioner 
for:the issue Of a writ of mandamus От 
any Other appropriate writ or direction 
restraining : the respondents from taking 
over possession of inam Marasandram: 
village. Since the revision petition is 
allowed and the. notification undér the- 
Madras Act XXV of 1963 is set aside 
no separate mandamus; is ^ necessary 
directing the respondents not to take 
possession in pursuance of the. noti 
fication issued under Act XXVI of 1963. 
With these observations, the writ peti- 
tion is dismissed. There will be^ no' 


order as to costs. © ^ К 
RS. C.R.P. : Now 1695 y 
E . 1975 allowed; 
І W.P. No. 1542 of 1972 
——— dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, ^... 


Present :—G. Ramanujan, J. - 


Indian Lunacy Act (1V of 1912), sections 38° 
and 41—Scope and applicability—Court’s 
power to order personal appearance of lunatic 
before making an order Jor inguisttion. ис 


The power under section 41 of the Indian: 


Lunacy Áct can be exercised at any time 
after an application for inquisition is 


Tira vallurazansal i eh Appellcnt* - : 
Eullachiammal | Respondent, 


filed under section 38 of the Act. The . 


attendance of the lunatic in Court may ~ 


be necessary either before or after the ' 
order of inquisition. | There is no justifi- . 


cation for restricting the operation of sec- 
tion 41 to a stage subsequent to an orderóf 
inquisition, "Thesectien can be invoked 
either before or after the orderof inquisi- 


*A.A.O. No. 194 of 1976. 


Н 


. - Bth September, 1976 


n 


tion is made. Before-the order of inquisi- 
tion, the power can be exercised: by:the 
Court to have an interview with the 
alleged lunatic with a: view to ascertain 
his mental condition. After the ‘order of 
‘inquisition the seétion' can'be invoked for 
the conduct of inquisition proceedings, 

{ Paras, 7 and 10.] 


Held : that an order requiring the alleged ` 


lunatic to attend Court for the purpose 
of being personally examined by the 
Court'càn bé made under section 4] even 
before making an order for inquisition, 
| т [Раға 13.] 
Cases referred to:— 7 ; 
Muhammad Yaqub v, Nazir Ákméd, (1 


920 
LL.R:42 ) 


АП, 504 ; 58 I.C.'617; Munwar 
Sultan ^v. " Shamsunnessa Begum,’ А.Т.К. 
:1924 Cal, 658 3, Хағај ' Basini Debi v. 
Mokendra ‘Nath, ÁIR. 1997 Cal, 636; 
Narasamma v.- Rama Naidu, (1949). 2 
‘MLJ, 251: ALR, 1951 Маа, 648 :. Bai 
` Chánda and others у. Ramanlal Patel . Т L.R. 
(1965) ‘Guj. 302, — p RT 


‘Appeal against tbe order of tbe Courtof 
the District Judge, North “Arcot at 
,Vellore, dated 25th February, 1976 and 


made іп IA., No. 291 of 1975 in O.P, . 


No, 8 of 1975, ur 
Т-К, Rajagopalan, for Appellant, —— ^ 

: 5. Padmanabhan, for. D.K, Srinivasa Go Palos 

'for Respondent, Au 

_ The Court made the following 

D 1 D 


‘Ore. —This i appeal .bas: been filed 


4l'ofthe Indian Lunacy Act, * 


has filed her counter 
petition stating that Rajappan became 
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subject to -hallucinations soon after h 
marriage with the respondent, that aft. 
.the respondent left him: tolead a life. 
‘her own, after getting a divorce from hi: 
„according to custom in the.communit 
Rajappan became subjectto fj tsofdepre 
sion losing «interest is life, that h 
answered questions if in propr 
mood and. would-not like to engag 
in ..conversation with pany ‘one, br 
ithat from these it May. not hb 
‘possible to.consider himinsane within th 
meaning of the definition of. the word } 
the Indian Lunacy.Act;She has also sta: 
ed that-after the respondent left: Rajar 
Рат; he is being looked after by her'an. 
j that she. has been, appointed as guardian 
ad litem in suitsfiled against him by he 
brother as well as outsiders: І 


. 


`3. In the said petition, ‘the .responden 


filed LA. No. 291^ of 1975 seek 
‘ing ап order under section 4] 
of thé Indian Lunacy, Act, for ths 


medical examination of the - alleges 
lunatic Rajappan to find out his menta 
condition as on date. The said applica. 
-tion 'was:opposed by. the appellant o» 
the ground that Rajappan isnota lunatic 
' that, therefore, she 18 notin а position t« 
próduce thelünatic and that, in any event 
any order for production of the allegec 
lunatic can’ only be «after ‘an ordei 
of inquisition is made under section 3+ 
‘ofthe Act. Itwas also ‘contended by the 
‘appellant that the application isno t'main. 
tainable by the respondent as'she is not z 
relative who is entitled to file an applica: 
tion илдет ће Lunacy Act,’ - | 


4. The Court below considered the оЬ. 
jections raised Ьу, ће appellant and ‘held 
‘thatit had'the power to acturider section 
41 of the Act before an order for inquisi- 
tion i$ made undersection 38, but-thatin 
the circumstances'of this case, before the 
alleged lunaticis directed to be produced 
béfore the medical officér for examina- 
Цог аз tò his!menta] condition, it would 
be necessary to find out prima: facie. his 
: mental condition by.fhe’ Court. In‘ this 
‘view, it directed the respoiident *to ‘take 
t Out gurnmons to the allged lunatit for ap- 
"péaráfice before the.Courton 8th March, 
1976: The validity ofithe above order 
I has beén 'èkallengeđin thisappealiby the 
‘appellant '' с "d : P 
gf 2 Lore : д: 
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í The main contention of the learned 
ounsel for the appellant is that wnless‘an 
der of inquisition-is made under section 
*8.of the Act on the materials. already 
eailable before the Courtno order under 
ection 41 of the Act could be made either 
or the appearance of the alleged lunatic 
yr for his production for the purpose of 
»ersonal.examination by the Court or by 
«ny médical officer from whom the Court 
may require to have a reportof the mental 
capacity and condition of.the alleged 
(unatic. - It is also contended by the 
іеатпед counsel that the lower Сост is in 
error -in proceeding to exercise its power 
ander. section 41 of the Actbefore decid- 
ing the objection raiséd by tke appellant 
that the resporident-cannot raintain the 
petition under section 38 of the Act as she 
is not a-relative of the alleged lunatic, 
she. haying obtained divorce as rer the 
cvstom .in:the community. The ques- 
tion is whether t! e said conter tions urged 
by the learned counselare tenable. ;. , 


DP 


6. As already stated, though the-res- 
pondent sovght an order for tt e produc- 
tion‘of the alleged lunatic for perposes' of 
medicai .exatrination, tle Court-bhas 
ckosen only to direct tbe 155ге of summons 
for tbe appearance of the alleged lunatic. 


The Courthas notordered the appellant, 


who {5 admittedly looking after the alleg- 
ed lunatic, to ‘produce Біт іп Court, 
and therefore, she carnot be,said to be 
aggrieved arainst the order of tre ‘lower 
Court. The case of the appellant às set 
Out in the coynter-affidavit jn the main 
petition is that he is not ‘a lunatic, that 
he is capable of managing his own affairs 
and that, tFerefore, she cannot be directed 
to produce Fim before Covrt. Perheps 
she- сай be said to be aggrieved only if the 
Court has directed her.to produce the 
alleged lunatic; As the Covrthas merely 
directed the’ issue of summons to the 
lunatic to appear before the Court, tbe 
apnellant-cannot take exception to that 
order, even ifshe islooking after the inte- 
-rešt of the alleged lunatic, The fact that 
the order of the lower Court was passedin- 
her presence will notentitle her to. file 
an appeal against that order. J. am 


therefore, :of the view that’this appeal |: 


filed by the motber against the arder.of 
the lower Court directing the issue of 
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“heading of section 4] 


Summons to the -alleged lunatic is ‘no . 


maintainable. — - 5 
ч W \ 


7. -Even assuming: that the appeal is 


maintainable, the contention advanced . 


by the learned counsel for the appellant 
that the power under secticn 41 can be 
exercised only after an order of inquisi- 
tion is made under section 38 does not 
appear to be'süstainable.-. A close read- 
ing of section 41 indicates that the power 
thereunder can be exercised at any time 
after: an ¿application for inquisition is 
filed under section 38 of the Act.” The 


Courtin respectof attendance and exami-, 
nation of lunatic?, The > 
of the lunaticin. Court may Бе necessary 
either before,or after the order of iriquisi- 
tion. Thereis nojustification for restrict- 
ing its operation,to 'a stage subsequent 
to an order of inquisition, Tf such were 
the intention of the Legislature, the opera- 
tion of the section would have been restric- 
ted by using appropriate language. There- 
fore: there appears to be no basis for the 


contention thatsection 41 can be invoked] _ 
by Court only after an order of inquisi- 


tion ismade; .. . MEE 
8. Тһе. learned counsel for the appel- 


(1977. 


is “Powers of - 


attendance| . 


lant would, however, rely.on the follow- - 


ing decisions in svpportof hissubrrissions. 
In Muhommed Yakub v. Nazir- Ahmed}, a 
Division Bench, while dealing with, the 
"procedure to be followed in the ratter ‘of 
inquisition as to the mental condition of 
an alleged -lunatic, expressed the view 
that before ‘an inquisition.is ordered 
there ovght to:be.a careful and thorough 
preliminary. inquiry, that the Judge: con- 
cerred ovghtto satisfy himself that there 


isa real ground for an inquisition, and - 


that an application for inqvisit'on should 


ordinarily. be supported: by “affidayit_ or 


19 


by examination on oatk of the applicant . 


and by a medical certifcate о{зоп е doctor 
as to the condition of tte alleged lunatic. 


I do rot sce , how this decision can‘ соте ` 
to the aid ofthe appellant; What all tat - 


decision,says is that before’ an inquisition 


dsordered, the Court must, or а prelimi- 


дагу inquiry, satisfy itself that there isa 
real ground for inquisition and that the 


add ue 
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1 


1. (1920) LLR r An 804: ^ | 


Covrt, càniot order inquisition without 
d de м Ale bn К б i S i - 


I)" | 


avy. “prima facie material, The-said deci- 
sion does not deal with the stage at which 
the ppower.under section 41 · could be 
invoked: On the other hand, the learned 
Judges ‘seem to take the view that if the 
medical certificate of some doctor as to tke 
condition of the lunatic is not forthcom- 
ing. iit would be. very desirable that the 
Judge should seek some-personal inter- 
view with the. alleged. lunatic not with a 
view to forming -to a final opinion as to 
‘his геа] condition -tutto ‘setisfy himself 
in the ordinary way in, whieh a layman 
can do, that there is a real ground. for 
supposing that there is something ebnor- 
mal in his mental condition which might 
bring him within the Lunacy Act. This 
decision ‘indicates that the :Court can 
direct personal attendance of the alleged 
lunaticin. Court for purposes of enabling 
him to.come to a conclusion as to whether 
am order of inquisition is justified or not, 


9. In Munwar Sultan. v) "Shamsvnnessa 
` Begum}, a Division Bench considered the 
scope of section 38 of the Lunacy Act and 
‘held that as the power under section 38 
#0 order ап -inquisition into the state of 
health, the state-of mind and the state of 
general, capacity of a, person'affects the 
person so prejudicially that itought not 
4o be used except upon a careful consi- 
deration.of evidence. Even here, the 
scope of section 41 was not considered 
and ‘the learned Judges were concerned 
only with the question as to what are the 
circumstances ‘under which an order of 
inquisition could be passed ‘inder.séction 
38. It is true’ ад argument was advanced 
before’ the leatned Judges that the exer- 
cise of the power conferred under section 
` 41:-could ‘arise only when an inquisition 
has been ordered, Butthey have refrain- 
ed {гот expressing апу opinion on that 
question by merely stating that it is 
argveble. 


10. Saraj Basini Debi у. Mohendra Nath3, 
wasa decision of another Division Bench 
wherein it was held that the first thing 
which has to be done by. the Court upon 
an application under section 38 of the Act 
is either with or without notice to the 
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lunatic carefully consider whether the 
case is опе‘ which calls for an order direct 
ing an inquisition and if it is considered 
that the case-calls for an order of inquisj- 
tion, to record an order to that effect and 
itis only'thereafter stéps have to be taken 
under sections 40,41 and 42 of the Act. 
The above ‘decision is relied. on by the 
learned counsel for the appellant as indi- 
cating that section 41 comes into opera- 
tion only after an order of inquisition. 
However, T am not able to read the said 
decision as laying down that section 41 
can come into play only after an order 
ofinquisition.is made. As already stated, 
Section 41 can be invoked either before 
or after the order of inquisition is made. 
‘Before the order of inquisition, the power 
under section 41 can be exercised by 
. Court to have ап interview . with the 
-alleged Junatic, with a view to ascertain 
his mental condition. After the order fo 
inquisition, section 41 can be invoked for 
the conduct of the inquisition proceed- 
ings, . The obseryations of the learned 
‘Judges. in that case seem to proceed on 
the basis that even before the order of 
inquisition notice can-be issued to the 
lunatic. In, this case, as already stated 
the: Court has directed the issue of sum- 
mons, to the alleged Junatic, for. purposes 
of initial enquiry for finding out whether 
the: case warrants an order of inquisition 
and, the issue of such summons to the 
alleged lunatic for: the purpose of preli- 
-minary inquiry has not been ruled out 
by the said decision. . . v 
11. In, Narasamma v.. Rama —— Naidu!, 
“Govinda Menon, 'Ј,, while dealing with 
“the scope of section 62 of the Lunacy Act, 
expressed the view that an ordet direct- 
ing an inquisition into ‘a ‘man’s state of 
mind isa very serious thing.and that such 
‘at order is intended by' the statute to be 
_a judicial determination ‘carefully made 
‘upon adequate materials, and’, on the 
"facts of that case.directed examination of 
the lunatic by amedical officer, The said 
decision also does not rule 'out the possi- 
bility of the exercise’ of the power under 
_section 41 before’ an order’ of inquisition 
‘ys irade; Thus all the decisions relied on 
Бу the learned counsel for the appellant 
осек See OR Е авва ыш. 


4: «(1949.2 M.L.J. 251 : A.LR.-1951 Mad, 
648. pe 


Dod. (Qu: „a te if 
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do not-support the stand, taken by him 
‘that section 41 :сап come into play only 
after an order. of inquisition is made under 
section 38 of ће Act. . KASS 24s 


dent has referred to а decision ` in Bai 
Chanda ond others v. Ramanlal Patelt, whict 
is directly in point: -In that case the 
question as to when. the power under. sec- 
tion 41 could be invoked came tip for con- 


2. The learned counsel for the réspon- 


sideration specifically. After considering ` 


“АШ ће’ relevant provisions of the “Act, 
Justice’ ‘Bhagwati, às ће then was, held 
that the Court hearing an application 
under section. 38 ‘or section,62 of the 
Indian, Lunacy Actbas power under sec- 
‘tion 4l; to makean order requiring the 
alleged lunatic, to attend the Court for 
‘the рстрозе of being personally examined 
by the Court with a view to'satisfy itself 
whether there із a prima, facie, wich re- 
“quires to be investigated before makirg 
an order of inquisition under section 2% 
‘ог section 62, that the language of section 
41 is wide’ enovgh to include exercise ct 
' power by the Court at any'stage whether 
prior or subsequent to the traking of an 
order for inquisition and ibat the applica- 
‘bility óf that section cannot be confined 
only to the stage'subsequentto the making 
‘ of an order of inquisition. 1д that'case, 
almost an identical contention as is now 
"put ‘forward by the'learned covnse} tor 
"ће ap pellant was pyt forward before the 
earned Judge: "and: tke learned Judge 
‘Tejected the contention, with tFe'following 
observations: - е КЕ. 


n “There is'nóthing;in section 41 _ which 
even remotely siggésts that the Court 

. ‘can’ reqvire the attendance of tlie allé- 
| ged lünatic for the purpose of his per- 
+ Sonaléxamination only after the. order 
© of inquisition is made. The language 
ofséction 41 is.widé enough to ‘include 

_ exercise of power by the Cour: at гру 
7 Stage.in'tlie/course of tbe proceeding 
- initiated under section 62. . If the in- 


tention of the Legislature were that the | 


Court should have power to requite the 


„attendance òf the alleged" lunatic ‘for | 
~- the purpose ofthis. personal *examina- ; 
х tion only\afterthe makirigofan“order , 


` öf inquisition,” the Legislature would 


I. LLR, (1965) Guj. 302, 
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- .have used appropriate language con- 
fining the exercise of the power to the 
. Stage subsequent to the making of an 
`. order of inquisition. But the language 
used bythe Legislature is general in 
its terms-and it would be-coritrary to 
all canons of jconstructior to read the 
.Section in а narrow and. constricted 
manner . and confined its ‘applicability 
only to one stage of ‘the: proceedings, 
namely, that subsequentito-the making 
« Of an order of inquisition.” . -` 
With respect, I agree with’ the. view 
expressed.by the learned; Judge’ in that 
case, »" p Ус 
13. T have to , therefore, bold that Һе. 
order requiring the:alleged lunatic to 
attend Court for.perpose of being perso- 
‘nally examined by thé Court can Бенпаде[` 
‘bythe Courtunder section 4T ое Act! . 
éven before! makirg an order of ihquisi- 
tion. The order of the lower Court 
‘cannot, therefore, be taken ‘exception to, 
44. Оп tke question as to! whether tlie 
application fled Бу the respondent is 
.maintainable, the respondent has.asser- 
ted | that,she is the wife of the, alleged 
lunatic. , Tt is true the. appellant häs 
stated in her courter-affidavit that there 
has been. a divorce аз per'the custon’ in,the 
community, But that hag beén disputed 
by, г the, respondent., Therefore,’ this 
‘contested matter has to.be decidéd fih ally 
only in the main petition and that. cannot 
be considered at this interlocu tory’ stage, 
That question is, thérefore left open, 
iThe Civil Miscellaneous: Appéal is there- 
fore, dismissed. ‘There’ will be no ordes 
„as to costs, -` Е UN 
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IN'THE HIGH. COURT OF JUDICA- 

TURE AT MADRAS., | TE 

PRESENT:— T. Ramaprasada Rae. and, 5. 
ur. ABE 


Ratnavel Pandian, FF.. , 
Sakku.Bai Ammal 
2. 


Б. Babu Reddiaralis R.B. Reddiar 
and others Е Respondents. 


Specific Relief Act (1 of 1877), section.19— 
Suit for specific performance—Prayer. for 
specific performance or in thé alternative for 
damages—JDemages — granted —Appeal ` by 
successful plaintif for specific performance— 
Appeal not maintainable.. 7 : 


The choice of the reliefs is always ‘with 

the plaintiff who is the ‘dominius litis in. a 
litigation. He has the. right to seek for 
more .reliefs than one, one independent 
ofthe other. There are cases wbere he 
can Specifically ask for reliefsin the alter“ 
native, When he does so, the plaintiff 
thereby places such alternative reliefs on 

a par with each other; he makes àn 

election even at the tkreshold leaving 

entirely the grant of the опе or the other 

of the reliefs to the Curt, After the 
grant ofone such alternative relief he is 

not an “aggrieved person? who could 

carry the^matter to the higher Court for 

she grantof thátrelief which wasnotgiven 
by the trial Court. He cannot' blow: 

hot and cold and seek for reliefs as he 

` desires by throwing overboard the benefits 

which he secured on a full trial in the 

trial Court, This would be encouraging 

the whims and fancies of a litigant, 

Having regard to the trend of decisjons 

of this Court and other Courts and on the 

basis 9f'the reasonable principle that a 

man cannot approbate and reprobate the 

appeal. is not. maintainable. —' ү 

С .EParas. 7 and 14.] 


Gases referredto: 


Bank of Bihar v. Madhusudhan Lal, 'A.T.R., 
1937 Pat:428; Bariar Sir gh у. Durga. Gir, 
А.Ї.В. 1952. Pat. 476; Amir. МоМоп› v. 
Sheopujan Missir, AJJ.R. 1946 Pat. +231; 
Resjuddin 'Pgtwart v. Syed Abdul Jebbar, 
A.LR. 1924 Cal. 445; Ramesh Chandran v, 
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Ghusni Lol, (1971) 2 S.C. J. 619: (1971) 
2 S.C.R. 573: А.Т.К. 1971 S.C. 1238; 
Doxtors Ltd, v; Rill Grost Oil Go., Bradegrd 
Ltd., (1926):1 К.В. 34°; Somasundaram v. 
Chidambaram, (1950) 2-M.L.J. 509: 63 L. 
W. 945: A.I.R. 195] Mad. 282. 


Original Suit! No. 65 of 1967, 
P. $. Ramachandran, for Appellant. | 


K; Venkateswara Rao, Ramalinga Reddy and 
S: Jayakumar, for Respondents, 


Ls Judgment of tlie Court was delivered 


Ramaprasada. Rao, . —The plaintiff in O.S. 
No. 65 of 1967 on the file of thé Court of. 
the Subordinate Judge of Cuddalore 
is the appellant. The plaintiff sued for 
specific performance ofan agreerentot 
sale contained in. Exhibit А-1 dated 10th. 
June, 1965. Her-case.is that the first 
defendant, who is the father of ' defen- 
dants 2 to 7, entered jnto such an agree- 
mentofsale to sell the suit properties for a 
sum and consideration of Rs, 18,500. 
Under the said agreement, a sum of 
Rs. 8,001 was to,be.paid on the date of' 
the -registration.of the agreement and 
the balance to be.paid.at the time of 
the registration . of tbe sale-deed, A 
period of two years-for performance of 
the contract was provided for. The 
agreement also provided-that on ‘default 
by the first defendant. to execvte the 
agreement in terms thereof, the plaintiff 
would.be entitled to enforce. the. agree- 
ment by:a suit and also recover damages 
from the first defendant, Expressly it 
was provided аё if the plaintiff com-- 
mitted default, she should forfeita sum of 
Rs. 1,000 from the sum of Rs. 8,001 and 
the balance should be paid back by her 
with interest to the plaintiff. . A separate 


, agreement Exhibit A-5 was also entered 


into almost contemporaneously with 
Exhibit А-1 with which we. аге not very 
mvch concerned ip this case. According 
to the plaintiff, the firstdefendantdefaul- 
ted; "After causing the suit notice Exhi- 
bit A-6 to be issued to the first defendant 
and on the first defendant repudiating 
his obligation under the agreement of 
sale, the plaintiff came to; Court, |; 
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2. ‘The case of the first defendant is.that 
the properties - which are. the subject- 
matter of the agreement of sdle are joint 
family properties of defendants 1 to 7 
and in that sense-the agreement entered 
into by him isnot enforceable. He would 
also contend that much against his wish 
the plaintiff incorporated а recital in 
Exhibit А-1: that the properties are his 
self-acquired properties and also com- 
plained that the default clause was uncon- 
scionable and highly onerous: He would 
throw the blame on the plaintiff as a patty, 
who was initially unwilling . to: implement. 
the agreement and would state that the 
plaintiff. has come up with this suit, since 
the properties have risen considerably 
in value. Defendants 2,2 and 6to 11 
adopted ‘the written statementof the first 
defendant in respect of the nature of: the 
suit properties and they would also" add 
that the. agreement із unetiforceable, 
Defendants 4 and 5 remained ex partes 


3. "On the above material pleadings, the 
following issues were framed. 


(1) Whether the properties in Schedule. A 
and Bof the plaintschedule belong to 
the joint family of 1st defendant and his 
sons? 

(2) Whether the suit agreement is not 
enforceable for allor for any of the reasons 
stated by the defendants? i 


(3) Whether’ plaintiff is entitled to a 
decree for declaration of Ist défendant's 
title «to the suit properties ? 


(4) Whether plaintiff is 'entitled to a 
decree; for. specific performance for sale 
of the A Schedule propertis and for 
possession and for a security over the 
properties in Schedule B of the plaint 
schedule as posue in. ines stit mies 
ment? 

(5) Whether defendants 2 and 5 are estop- 
ped fromdenying Ist defendant’s title to 
the suit properties? 


(6). Whether the lease alleged in favour of 
defendants 8 to 11 15 true. and valid and 
binding on plaintiff ? > 
(7) Whether defendants 8 to 11 ave 
tenants within the meaning of the 
Madras Cultivating Tenants кен 
Act? . . 


(8) Whether i in the event ofthe бор 
holding that ' Ist defendant has no title 
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to the suit properties plaintiff is entitled: 
to recover the sum of ‘Rs, 8,001 .' and 
interest thereon with a charge on the suit, 
properties and also Rs. 5,500° as damages, - 
as claimed in the plaint? 


(9) To what relief is plaintit erititled? ^ 


4. The learned trial Judge gave a money: 
décréé in favour of the plaintiff: for a^ 
sum of Rs, 8,001 with interest thereon аб: 
per cent, per annum from the date of, 
Exhibit A-5 tillpaymentand also passed а, 
decree: in the sum of Rs. 5,500 by way- of, 
damages for breach of the contract, com- 
mitted by the first defendant, He effiec: - 
tively granted a relief to the plaintiff 
as desired by her, since in this suit itself 
the plaintiff sought alternative reliefs,’ 
either for specific performance ofthe con- , 
tract asprovidedin ExhibitsA-1 and A-3: 
or in the alternative, for. dan.ages. 


5. The suit having been decreed in 
favour of the plaintiff in so far as е. 
alternative relief was concerned, the plain... 
tiff claims that she is an aggrieved person ., 
and, therefore, has filed the presentappeal 
stating that she ought to have - been 
granted the relief forspecific performance 
of the contract. In effect, therefore, this 
appeal is by a party to a litigation, Who: 
has succeeded in the trial Court, 


6- When the appeal was opened, 
Mr. P.S. Ramachandran, learned counsel 
for the appellant, after taking us throvgh 
the relative facts and merits of the case ; 
and particularly after bringing ёо our | 
notice the findings rendered by the. trial. 
Courtin plaintiff’s favour in the matter | 
ofthe breach of the contractcommitted by ` 
the first defendant, wouldi urge thatin the Н 
circumstances, tke plaintiff is entitled to 
a decree for specific performance and not 
to .a decree for the alternative relief for ' 
damages, which the plaintiff asked for in 
the action, At this stage he was соле , 
fronted with the question whether such an" 
appeal is. maintainable.at all. . It. was on 
this aspect ofthe сазе tbat this Court was; 
inclined initially to hear full argurrents, 
and if the appeal is. mot , competent; it^ 
would not be necessary to go; into the: 
merits of the case.or -a reappraisal ofthe 
same to find whether the plaintiff would 
be entitled to the other relief of 
specific ` performance asked. for’ by. her, * 


1] 


Mr. Venkateswara Rao, learned counsel 
for the respondents would also urge that 
the plaintiff having svcceeded’ in the suit 
cannot file an appeal against such а judg- 
mentand decree, since it would be virtu- 
ally giving a second opportunity to the 
plaintiff to get a relief which she could 
not get in the trial Court, though she 
would however, persuade the Court below 
to accept the alternative relief sought for 


by her. 


17. We have heard counsel at length. 
(Та a civil litigation, the plaintiff is the 
dominus litis and it is for him to patter- 
nise bis reliefs and ask for them. He has 
Ithe liberty or irdeed right to seek for more 
геЦеіѕ than one, one being independent 
lof tke otber. Sometimes a relief asked for 
iby him may be a consequentialone to the 
]primary relief asked for by him. There 
jare also cases in which litigants specifi- 
cally askforreliefs in the alternative, The 
grammatical meaning of the expression 
alternative” reliefs is rather clear. Apart 
from the compelling provisions of certain 
statutes such as the Specific Relief’ Act 
(sections .22 to 24 thereto) and the Code 
of Civil Procedure, Order 2, rule 2, 
there are instances where the architect of 
the litigation himself seeks for alternative 
reliefs. In essence, therefore, that litigant 
would be content, ifone or the other of 
the alternative reliefs asked for by him is 
granted by the Court.On his own volition, 
the planitif? places svch alternative 
reliefs on a par with eachother and when 
he comes to Сорт? with a request that 
one ог the other of such claims should 
be granted to him after the cause 
is fully adjudicated upon. then he makes 
an election even at the threshold leaving 
entirely the grant of one or the other of 
the reliefs to the Court, who is the ulti- 
1mate arbiter to decide whether tke plain- 
tiff should be granted one or the 
other сі tke alternative reliefs. Reliefs 
on the nature of alternative reliefs are, 
therefore, to be treated as reliefs placed 
on the same plane ànd sought for by the 
planintiffs, as reliefs, of which have 
equal force, the grant of one of which would 
suffice to satisfy tke litigant,who has сопе 
to Court, for a relief. Having so elected at 
the threshold and left it to the decision 
of tke Corrt to decide as to which ore of 
the alternative reliefs co.ld be grarted 
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and having gctone the plaintiff cannot 
at any later stage of the suit such as the 
appellate stage to approbate and repro- 
bate and seek to resile from it to further 
his own purpose and intentions, The 
plaintiff has to make up his mind, when 
he comes to Court on tke bundle of facts 
on which the cause of action is based to 
ask for a specific relief or more than one 
relief, Concurrently he can ask for reliefs 
in the alternative also. If he adoptsthe 
last course, then he cannotafter the grant 
of one such alternative: relief to him 
complain that he is still ап aggrieved 
person who could carry the matter further 
to the higher nierarchy for the grant of 
that relief wich was not given by the 
trial Court, 


8. Inacase where the litigant seeks for 
such alternative reliefs and obtains one 
from the trial Court, the question is, 
whether he could change his mind after 
having prompted the Court to actin the 
manner he wanted and pretend as if he 
is aggrieved or he has а complaint against 
the judgment of the trial Court and file 
an appeal against jt. An appeal no 
doubt is a creature of statute, It is one 
of the stages in the suititself. Therefore 
even the appellate Court is also bound 
to look into the pleadings to appreciate 
and understand the reliefs which the 
patties to the litigation wanted from the 
Courts. Though the word “appeal” has 
not been iron jacketed in the shape ofa 
definition in the Code of Civil Procedure, 
yet it has been always understood by 
Courts to mean “the rerroval of a cause 
from an inferior to a superior Court for 
the purpose of testing the soundness of 
the decision ofthe inferior Court”, It 
is also well established that the party 
appealing must have been adversely affec- 
ted by any determination made by the 
trial Court. If, therefore, these are the 
primary limbs which constitute an appea! 
in the commonsense point of view, we are 
of the view that a person, who sought їо 
alternative reliefs, and who obtained one 
ofsuch reliefs from the trial Court, cannot 
be said to be a party adversely affected by 
it, nor is he in a position'from any reason: 
able point of view to take up the decisior 
of the trial Court to the higher Court ir 
appeal for purposes of testing its correc- 
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tnes. What he wanted he got. He 
wanted one of two things. He gotone 
out of them. Buthe svddenly changes his 
mind, wants to prefer an appeal and con- 
vince the appellate Court that it would be 
better if he gets the other relief. This 
would be giving a licence to litigants to 
change their boards from time to time 
according to their convenience and advar.- 
tages and press for other reliefs by taking 
matters which are convenicnt to them, 
to the higher hierarchy so that they could 
persuade thathigher Courtto give them 
the relief not givenbythe lower Court 
2nd which reliefhe asked for only in the 
alternative. з ` 


e 


у. Many decisions have been cited by 
Mr. P.S. Ramachandran.on the ane band 
and Mr. Venkateswara Rao on the other. 
But we do not think thaton a closer 
*xamination of the ratio in each of-these 
cases, the principle that is now sought to 
be propounded by. Mr: P.S. Ramachan- 
dran is to be found in any of those decided 
cases. He would rely upon the decision 
in Bark of Bihar v. Madhusudhan Lal}, 
That was а case where arelief was asked 
lor against two defendants. The trial 
Court granted a relief only against one. 
The plaintiff appealed against it stating 
that he was entitled on the rrerits to a 
decree against both the .defendants. 
The plea thatsuch an appeal was incom- 
petent wasrightlynegatived. The plain- 
tiff who. is the dominant personality 
in a litigation, can, as we said, ask for 
more reliefs than one, which are indepen- 
dent ofeach other. So long as there is 
no scope for one relief being telescoped 
with the other or being consequential 
to the other, they would be considered 
and treated an independent and зе parate 
reliefs. If, therefore, the trial Court 
grants him one of such separate reliefs, 
then the plaintiff, in such circumstances, 
can certainly be considered as an aggrie- 
ved person, since he can complain that 
all the independent reliefs asked for by 
him have not been granted. This is the 
Principle, which we find in Banko} Bikarv. 
Madhusudan Laeli ’ : : 


es 
1. A.LR. 1937 Pat. 428. 
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10. The next decision relied on is Bariar 
Singh v. Durga Girt, That was again a 
case where: the mortgagor came with a. 
suit for redemption and prayed for an 
alternative relief fordamages. The latter 
relief was granted. -The Court held 
tFat he was rot estopped from filing an 
appeal for gettinga decreefor redemp- 
tion. The facts in that case are found in 
the head-note: 


“Where a certain holding is sold for. 
` defaultofrent and other charges by the 
"uSzfructuary mortgagee and was in fact 
purchased by rehandars theselves, a 
subsequent purchaser from rehanders 
to whom the original rehand bond was 
handed over and who could therefore 
see who was liable to pay the rentfor the .— 
‘default of which the holding had been ` 
sold, but who has made no enquiry as: 
to the title of: the transferor to the: 
"property in suit, cannot resist the claim - 
of the mortgagor, for redemption cf the 
holding". >- | 


In the circumstances of this case, the re- 
lieffor redemption is totally Sepsrable ard 
distinct from the relief for dzmages. 
Though the plaintiff claimed them in the 


alternative, yet in subStance and in effect 


the reliefs were treated as indeperdént 

reliefs; It was, in those circumstances, the 

Court held that though the ps intif in 

that case obtained a relief for damages 

which was in the nature of an alternative . 
relief, yct he could seek for a decree for 

redemption, which was a distinct relief 

asked for by him. . 


11. Tte case under consideration is en- 
tirely different, 


12. In fact, a Division Bench of the 
Patra High Court in Amir Mahton v. 


"Shespujan Missir®, which had occasion to 


consider the principle behind tbe pro- 
position that is being argued before vs 
expressed the view thvs : 


** It is doubtful whether a general rule 
can be laid down that in all cases where 
an alternative relief has been granted, 
the plaintiff has no right of appeal for 
getting a decree for the qther relief 
which he bad claimed in the plaint,'* 


> 


1. A.LR. 1952 Pat.476. 
2. A.I.R. 1946 Pat.231. 


Ij SAKKU BAI AMMAL д. BABU BEBDIAR (Rama prasada Rao, J.). 


That was a case where a party claimed re- 
covery of possession of rehandar property 
or in the alternative a mortgage decree by 
sale of the rehandar property. He was, 
however, granted a simple money decree. 
In those circumstances, the division 
Bench, having regard to the circumstan- 
ces of that case said : 


“It cannot be said that he has suc- 
ceeded in getting one of the two reliefs 
which he bad claimed, as Һе had not 
stated in the plaint that he would be 
satisfied with a simple money decree. 
Hence an appeal against the decree 
lies,” | 
It is, therefore, clear that the. Division 
Bench of the Patna High Court did not 
lay down as a matter of course that an 
appeal world lie, even if a litigant suc- 
ceeded in securing one of the alternative 
reliefs asked for by him, in so far as the 
other relief is concerned. We under- 
stand this decision to mean that if what 
was granted to the litigant was totally 
different from that which he had asked 
either in the main or in the alternative, 
then the appellate Court can. competent- 
ly maintain an appeal against the decree, 
though the grant prima facie serves the 
purpose of the plaint. While dealing 
with this case, the Division Bench of the 
Patna High Court distinguished a deci- 
sion of the Division Bench of the Calcutta 
High Court, in Resjuddin Patwari v. Syed 
Abdul Jebbari. There the plaintiff pre- 
ferred his cross-objections and his claim 
therein was that be was entitled to khas 
possession on the ground that the defen- 
dants were trespassers. But in the alter- 
native he made a claim under the Bengal 
Tenancy Act for assessment of fair and 
equitable rentand the trial Court granted 
him the latter relief under the Act. But 
in the cross.objections apparently, the 
plaintiff wanted the other relief for 
possession, which he sought for to be 
granted by the appellate Covrt. The 
Division Bench observed thus : 


** Tt seems to me that he is notentitled 
to say that he does not want that al- 
ternative relief which has been granted 
to him, and that'he desires to have the 
other relief which he claimed by way of 
ejectment. In effect, tbe plaintiff ex- 





1. A.LR. 1924 Cal.445. 
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pressed that he would be satisfed with 
either of the two prayers which he 
made in his plaint and he succeeded in 
getting one and, therefcre, he has го 
real cause for ccmplairt. ? 


13. Areference in passing was made by 
the appellant's counsel to the decision of 
the Supreme Court in Ramesh Chandra v. 
Chunni Lal. Far from assisting the 
plaintiff appellant in our view, this deci- 
sion isagainst bim. The Svpreme Court 
after accepting the well-kr.cwn. prcpcsi- 
tions to which we shall presently refer 
observed thus : 


“ It is true that the appellant could not 
accept satisfaction of the decree cf the 
trial Court and yet prefer an appeal 
against that decree. That may well 
have brought him within the principle 
that when the plaintiff has elected to 
proceed in sore other marner than for 
specific performance he cannot ask for 
the latter relief, This is what Scrutton,. 
L.J. said in Doxtors, Limited v. Rill 
Crost Oil Go., Bradeord Ltd. ? 


Ѕо іп my o»inicn. you carrct take 
the benefit of a judgment as being gccd' 
and then appeal agairstit as being: 
bad." 


It was further observed : 


'cft startles me to hear it argued that a 
person can say the judgrher.t is wrong- 
and at the same time accept payrvent: 
under the judgment as being right. 
‘This illustrates the rule thata party: 
cannot apprcbate and reprobate at the 

same time. These propositicns are so 

well-known that no possible excep-. 


ШЕ 


tion can be taken to them’. 


To a query posed by usto Mr. P.S. Rama- 
chandran as to whether his client desires: 
to take tte benefit under the decree, he 
answered in the affirmative. Therefore, 
this is a clear case where the plaintiff- 
wants to keep the benefit granted for 
himself and try, if possible to challenge 
the other portion cf tbe judgment which 
is prejudicial to him. This be cannot, 
Well-known. auzhors. who, while interpre t. 





a 
1. (1971) 2 S.GJ. 619 : (1971) 2 S.C.R. 573: 
A.LR. 1971 S.C. 1238. _ 
9. (1926) 1}К.В. 348 at 358. 
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ing the significance of alternative £reliefs 
have also taken a similar view as . that 
adopted by us. То quote ` Mulla, 12th 
Editior, pages 42] and 422: 


* Where however the plaintiff had sued 
for alternative reliefs and has been 
granted relief in respect of one such 
relief a question as to whether he can 
appeal against the decree, which has 
refused the other relief, the trend of 
decisions is that he cannot appeal." 


In the А.Т.К. Comrrentarieson the Code 
of Civil Procedure, 7th Edition VoL, П, 
page 2296, the authors observed as 
follows: 


“Where the plaintiff asks for one of two 
alternative reliefs and is granted one, 
he cannot in appeal, contend that he 
should be given the other relief; ” 


"То some extent the ratio in the Gecision 
їп Somasundaram v. Chidambaraml, sup- 
ports our view. There a Division Bench 
-ofour High .Court,. presided over Бу 
‘Rajamannar, C. J., stated thus: 


“Те was open to the respondent to have 
abandoned his claim for specific per- 
formance and to havé prayed for the 
-aliernative relief only before the Court 
below. He certainly had the option of 
choosing one of the alternative claims. 
Buthe wasevidently quite satiszed with 
‘pressing for the relief of speciüc per- 
formance dnd he did obtain tha: relief. 
Till his learned counsel begun his argu- 
ment before us there was no mention 
that the respondent wanted the alter- 
native relief in lieu of specific perfor- 
mance. No authority was cited to us 
that the appellate Court is bound to 
accede to this demand by the plaintiff 
even after the decree of the lower 
Court, ? ; 


We may add that this was a casein 
"which no alternative prayer was asked 
йот. at all. ' 


14. Itis, therefore, clear to us that as the 
choice of the reliefs is always with the 
plaintiff, who is the dominus litis in a liti- 
gation he could seek for more than one 
Teliei, seek for more than one independent 





1. (1950)2M.L.J.509 :63 L.W. 945 : ADR 


4951 Mad. 282. 
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relief or ask for alternative relief. If he 
asks for the last of svch reliefs, then he is 


' placing the reliefs so sought for by him 


on a par with each other and if the Covrt 
trying the subject-matter, grants him one 
relief, then it follows that he has the 
benefit of the relief and he cannot throw 
overboard such a benefit with a design or, 
motive or to furtker his own cause by 
seeking umbrage in an appellate Court 
and ask for the relief not granted to him, 
which as already stated, he only asked for 
in the alternative. ‘Alternate’ is an ex- 
pression, which jndicates a choice of the 
person, and if that choice is exercised by 
him, then he cannot afterwards blow hot 
and cold end seek for reliefs as he desires 
by throwing overboard the benefits which 
he hassecured on a full trial in the trial 
Court. This would be encouraging, as 
we said, the whims and fancies of a liti- 
gant. We are, therefore, of the view that 
having regard to the trend of decisions 
here and elsewhere and on the basic rea- 
sonable principle that а man capot ap- 
probate and reprobate, this appeal is 
not maintainable. 


15. In thissense, it is not necessary for 
ustogointo the merits and Mr. Rama- 
chandran has not taken vs through such 
merits as he is also conscious thatit is 
unnecessary for him to do so. As in our 
view, the appeal is incompetent, it is 
dismissed on that ground, but there will 
be no order.as to costs in this appeal. 


R.S. 


— 


Appeal dismissed. 


1] 
IN TBE НІСН COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction) 
PRESENT : — A, D, Koshal, F. 
K, S. Venkataraman E 
v. 


The State of Tamil Nadu re pre sented 
by its’ Secretary to Government, 
Home Department,, Майгаѕ-9 and 


Peti tioner* 


another 
ЛЕЯ 


"Civil services—Government servant suspended 
from. service pending departmental enquiry — 
Later absolved of all charges and reinstated — 
Right to promotion and super time-scale’ not 
considered during period of suspension—Such 
right if revives after reinstatement. 


Where a Police Officer, suspended from 
service pending departmental proceed- 
ings was later absolved of all charges but 
his case for promotion to the’ selection 


grade and super time-scale was not consi. : 


dered drring the period of suspensiog for 
the sole reason’ that departmental: T 
ceedings were pending against him s iv 


Held, when once the police, officer. was 
absolved of all charges, the reason which 
prompted thé Gov ernment not to consider 
him for promotion wasobliterated, so that 
the rightto have his case reopened and his 
name considered for promotion with effect 
from the date when a person junior to 
him was promoted world revive. Further, 
he was entitled to such consideration: with 
the application of the same criteria which 
were brought to bear on the promotion of 
his juniors. Ifthere was more than one 
such occasion this case has to be consi- 
dered in relation to them all and on the 
same basis, Refüsal of these rights to 
himis a denialofequality of opportunity 
in the matter of employment and is hit 
by Article 16 of the Constitution,’ This 
right could not be denied to him even 
though he might since have retired, 

having attained the age of superanva- 
tion. 


Case referred to: — 


State of Mysore v. C.R. Seshadri and others, 
(1974) 4  $8.C.C. 308 : (1975) 


+ W.P.No.734 of 1975. 





12th November, 1976. 
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- limiting his salary from service to tbe 
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18.C.].64: (1974) 3 S.C.R. 87: A.LR- 
1974 $.C. 460. ` 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, ànd in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus 
directing thelst respondent to paythe peti- 
tioner the arrears of pay and allowances 
and benefits Gue to him pursuant to the 
judgmentin W.P. Nos. 2432 and 2463 ой 
«1965 dated 8th April, 1968 as confirmed 
in the W.P. Nos., 198 and 199 of 1968 
dated 11th February, 1971. 


К.К. Venugopal for N.R. Chandran and 
S.Parthasarathy Iyengar, for Petitioner. 


S.M. Ali Mohammed, Junior Centra) 
Government Standing Counsel, for 2nd 
‘Respondent. 


С. Chinnaswamy, for Government “Pleader, 
for 1st Respondent, 


‹ 


тһе Court made the followin g 


Orper. Тһе petitioner was functioning 
as'a Superintendent of Police under the 
Tamil Nadu Government, whén,on the 
7th November, 1960 he was suspendeð 
Trom” séryice with efféct'from the 20tb 
‘October, 1960'$bécause proceedings ‘for 
departmen talaction wére initiated against 
Kim on charges framed im "May, 1958. 
The proceedings lingered on forabout four 
years and ultimately, in the year 1964, 
the State Government recommended that 
hé be removed. fromservice. The Govern. 
ment of India, however, referred the 
matter to the Solicitor-General, who was 
of the opinion that the petitioner had not 
had a fair trial. Acting on that opinion, 
the Government of India passed an order 
that all the charges preferred against the 
petitioner be dropped and directed the 
State. Government to reinstate him. On 
the 15th March, 1965 the petitioner was 
served with an order from the State 
Government, dropping all the charges 
against him, reinstating him in service and 


subsistence allowance drawn by him. 
Another order served on him on the same 
day directed his retirement from service 
with effect from the 15th of June, 1965 
when he would attain the age of 55 years. 
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On that very day, the petitioner was re- 
lieved of his duties and placed on leave. 
He challenged the order of his retirement 
in Writ Petitions Nos. 2402 and 2463 of 
1965 which were accepted on the .8th 
of April, 1968 by this Court, which quash- 
edthatorder. Inthe meantime, however 
on the 5th ofSeptember, 1967 the State 
Government sanctioned the payment 
of salary and allowances at full rates to 
the petitioner for the entire period of his 
suspension. ` 


2. Thé judgment dated the 8th of Aprila 

1968in М.Р. Nos. 2402 and 2463 of 1965; 
quashing the order retiring the petitioner 
was upheld in Writ Appeals Nos. 198 
and 199 of 1968 decided on the 11th of 
February, 1971. During the pendency of 
the appeals, however, i.e;-on the 16th 
of July, 1968, the petitioner attained the 
age of superannuation on completing his 
98th year. | 


3. In response to numerous representa- 
ions made by the petitioner thereafter, 
the Government of India sent to the State 
Government a letter dated the 29th of 
August, 1972, stating that the petitioner 
should also be considered for promotion 
to the selection grade and to the super 
time-scale from the dates on which his 
immediate juniors were given, such pro- 
motion and thatsuch consideration should 
be on the same basis on which promotion 
was allowed to those juniors. 'The State 
Government, however, refused to consider 
«һе petitioner's case for promotion and the 
Government of India decided not to inter- 
fere with the decision arrived at by the 
State Government in that behalf. 


4, It is in the circumstances related 
above that the petitioner has invoked that 
che State Government and the Govern- 
ment of India, who are the two respon- 
lents before me, be directed through a 
writ of mandamus to pay to the petitioner 
ill his arrears of pay and allowances and 
also to allow him all the benefits conse- 
]uentupon his reinstatement аз а result 
vf the decision ofthe two writ Letitions 
nentioned above. " 


;. During the pendency of these pro- 
eedings, all the arrears of pay and al- 
»wances dre to Һе, petitioner have been 
aid. Тһе only question which survives 


эт determination, therefore, is whether 
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the petitioner isentitledto anotherbei 
Jiz., his right to be considered for pro 
tion to the selection grade and the s 
time-scale from the dates on which 
juniors were given such promotion. 
cording to the learned Advocate-Gen 
the petitionér bas no such right after 
retirement t ut I do notsee how that ri 
can be denied to him even though h 
no longer.in service. When he c: 
under suspension, his case for promo 
to the selection grade and super time-s 
was.not considered for the sole re: 
that departmental proceedings were pc 
ing againsthim, After those proc: 
ings were dropped, that right was revi 
and would enure to his benefit as f. 
the date when he was due for consid. 
tion for promotion. It is true that he 
no vested right to be promoted ; but: 
he had a right to be considered for pro 
tion when the occasion arose is not dei 
even by the learned Advocate-Gen 
whose only argument is that when c 
that occasion has gone by, the right is 
revived in.spite of the departmental | 
ceedings, by reason of the pendenc 
which that right, was not extended to: 
having terminated in his favour, W 
once the petitioner is absolved of all cl 
gesthe reason which prompted theGow 
ment not to consider him for promotio 
obliterated, so that the petitioner'srigb 
Have his casé reopened and his n: 
considered for promotion with effect fi 
the.date when a person junior to him: 
promoted would revive. Further, hi 
entitled. to such consideration with ' 
application of the same criteriawhich w 
brought to bear on the promotion of 
juniors, Ifthere was more than опе я 
occasion his case has to be conside 
in relation to them alland on the sa 
basis, Refusal of.these rights to him i 
denial of equality of opportvnity in : 
matter of employment and is hit ty A: 
cle16 ofthe Censtitution of India. Lea. 
ed Advocate-Ger.eral has not been abl 
cite any authority in, support of his p 
position contrary to this conclusion wh 
finds support from the decision in Stat 
Mysore у. С.Р. Seshadri and others, 





1, (1974) 4 S.C.C. 308: (1975) 1 S.G.J. 
(1974) 3 S.O.R. 87: A.I.R. 1974 S.C. 460. 


1) 


$. Inthe result the petition succeeds and 
is accepted and the respondents are.direct- 
ed to consider the case of the petitioner for 
promotion to the selection grade and the 
sUper time-scale with effect from each of 
the dates o п which any of his juniors were 
promoted thereto and to ‘apply to the 
considetation of his case for such promo- 
tion the same criteria on which the pro- 
motion of his juniors was based. As the 
proceedings have lingered on for years 
the respondents are directed to finalise 
the case of the petitioner in pursuance of 
this order by the 31st of January, 1977, at 
the latest. The petitioner will have his 
costs of these proceedings. Counsel’s fee 
Rs. 250. ' 


V.K. ——>> Petition allowedy 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ' 


(Special Original Jurisdiction.) 
PRESENT :—S. Mohan, j. 

K. Ramaswamj 
2. 


and another 
Petitioner? 


Ariyampalayam  Towm Panchaya_ 
Ariyampalayam, (vja) Sathyamanga_ 
lam, Gobichetipalayam Taluk, Coi 
batore District and another _ : 
Respondents, 


Tamil Nadu Panchcyats Act (XX XV of 1958)» 

sections 108 and 109 —Vending of mutton— 
Regulation by Panchayat—By-lays framed — 
Auction held for putting up.stalls—Validity— 
Taxpayer's right to question when arises. 


A panchayat resolved to regulate slaugh- 
tering of sheep and vending of mutton 
and framed bye-laws for the same. Pur- 
suant to this an auction was held and the 
places fixed were leased out. The peti- 
tioner who was a-mutton vendor previous- 
ly and did not take part in the auction 
challenged the auction on the ground 
that the panchayat had no right to levy a 
fee under section 108 of the "Panchayat 
Act. Further, he contended that though 
he did not take part in the auction, he was 
entitled to qvestion the auction, as he was 
a tax payer aggrieved by the auction. 


Held, the panchayat was empowered to 
lease outimmovable property belonging to 


* W.P.Nos.1350and 4750f1976. 
| 8th July, 1976. 


RAMASWAMI J. ARIYAMFALAYAM TOWN PANCHAYAT (Mohan, 7.) 
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it,aswellasroadsidesand road margins. 
Having regard to sections,108 and 109 of 
the Act, in order to regulate the sale of 
mutton and also the slaughtering, by 
virtve of the powers under section 108, 
the above said by-laws were framed ena- 
blingthe panchayat to lease out places 
earmarked for the business of vending 
mutton in the public auction, Therefore, 
there were no merits in the writ peti- 
tion, (Para. 4.] 


The petitioner’s right as tax payer would 


arise only where, by the ayction of th 
Panchcyat, a loss might result to the Fx: 
chequer. But,in the instant case, by the 
proposed arction the panchcyat stood ti 
gain. Therefore, the petitioners wer 
not aggrieved and the writ petition 
themselves were not maintainable. 
(Para. 11. 
Cases referred to: — . 


Commissioner of Municipal Council v. Ba: 
Venkateswara Rao, (1956) An.W.R. 616 
ALR. 1957 A.P. 103; Palaniandi Chetti 
v. Tiruchirapalli Municipality by its Cor 


t . missioner, (1957) 2 M:L.J. 286: 1.L.1 


(1958) Mad. 311: (1957) L.w. 7 
1957 M.L.J. (Crl.) 611. 


Petitions under Article 226 of the Cons 
tution of India, praying that in the c 
cumstances stated therein, and in tl 
affidavits filed therewith the High Cor 
мі Ъе pleased to issue writs of declar 
tion declaring the auction,of the right 
estal lish mvtton stall in prblic places he 
by the first respondent Panchayat : 
24th March, 1976 pursuant to its noti 
No. Re. 536 of 1975 A. 2 (2) dated 9 
March, 1976 as illegal. `` 


P. Chidambarem, for Petitioner. 


S.Sethuratnam, for ‘Respondent. 
The Court made the following | 


Onprn.— These two writ petitions ci 
be conveniently taken together. 


W.P. No. 1350 of 1976 : 


The petitioner was vending mutton in 
small shop put up by him in a pub: 
place belonging to the first respondent a: 
he was doing so for the past five yea 
For this vending of mutton, hehad tak 
out a licence. Originally thelicence і 
was Rs, 18.75 which was increased 
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Rs, 32 and his licence came to an end by 
31st March, 1976.. The petitioner’s shop 
is situate in Rangasamudram Rajaveethj 
No.2. Hitherto, the slav ghtering oisheep 
took place in the petitioner’s shop since 
there was no separate slaughterhouse 
provided for by the first respondent. By 
its proceedings dated 9th March, 1976 
the first respondent Panchayat prrported 
to бх 5 places for the sale of mrtton and 
one place for establishing a slaughter- 
horse. One ofthe places notifieó was 
Rangasamudram Rajaveethi No, 2. The 
aotice saic the right topvtupa mutton 
stall would belet out in public ayction to 
be held on 24th Merch, 1976, and a 
leposit of Rs. 100 was required to 
5e made for bidding at the auction. 
[he auction took place on 24th 
March, 1976, wherein the second res- 
'ondent was declared as the successful 
ridder. The petitioner, however did not 
‘atticipate in the auction, It is under 
hese circvmstances, this writpetition has 
ome то be filed to declare the auction of 
бе right to. establish the mutton stall as 
ег notice, dated 9th March, 1976 and 
һе auction held on 24th March, 1976 as 
legal on the following grovnds: -© — 


. Section 103. of the. Panchayat. Act 
ereinafter referred to as the Act,does not 
паЫе the Panchayat to levy а fee. Even 
fit enables so, it must have some relation 
>the services rendered, It is only under 
*ction 99 of the Act, a levy of fee is ena- 
led to the Panchayat. But even that 
annot be used for letting out the shop 
i public auction since the wording is 
not exceeding the maximum rates, if 
ny, prescribed. " . - 


In the counter-affidavit of the first 
:*spondent it is stated that after th» up- 
rading ofthis Panchayat in the year 
968-69licence Һай been issvedby the 
rstrespondent as per the rules for vend. 
ig mutton, In the interest of the public 
ealth,by its resolvtion dated 13th August, 
375, the Panchayat resolved to regulate 
iis slavghtering, after the sheep are sub- 
'cted to medical check up, since it was not 
one previously. Under section 108 of the 
ctcertain bye-laws were framed. To 
is objections were invited. Since no ob- 
:ctions were prt forward, the same was 
pproved by the Inspector on 27th Fet ru- 
ty, 1976 and they were gazetted in the 
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„Panchayat to lease out 
marked {ог 
"ing mutton in public . auction, There- 


[1977 


‘District Gazette, It is under these bye-. 
laws, five places were fixed to-be leased 
outin public auction wherein the success- 
ful bidders after obtaining valid licence 
can put up mrtton stalls and also one 
Slavghiering horse, which is put vp by 
the hrst responcent at a cost of Rs, 9,000. 
According to bye-law No. 6, the right to 
Carry on the bvsinessin the[five places will 
be leased out by public auction every year, 


4. The petitioner, though he was aware 
of the auction forreasors best known did 
пої participate in the same. On the other 
hand, he filed O.S. No. 86 of 1976 pray- 
ing for a permanent injunction, but that 
was not granted. The Panchayat is em-| 
powered to lease out the immovable pro- 


“perty belonging to it, as well as road sides} 


2nd road margins. Having regard to| 
sections 108 and 109 ofthe Act, in order 
to regulate the sale ofthe mutton and also} 
the slaughtering, by virtve of the powers 
under section 108 the above said 
bye-laws are framed enabling the 
places ear- 
the business of vend- 
fore, there are. no merits in this writ 
petition and the same is to: be dismissed, 


W.P. No. `1475 of 1976.— ^ °" 


5. The factsin this case are identical as 
in the other case, excepting that the peti- 
tioner is-carrying on business of mutton 
vending in Simmayyan Pudur Peruma- 
pallam, Ariyampalayam Village. The 
counter-affidavit is also on the- same 
lines. 


6. Mr. P. Chidambaram, learned coun- 
sel for the writ petitioner, reiterating the 
Stand taken in the affidavit, urges the 


.following grounds for my consideration. 


7. Section 108 ofthe Act, corresponding 
to section 270 of the District Municipali- 
ties Act does not enable the levy of fees, 


‘since it is only to regulate the sale by 


licence.Ithasbeen soheld in Commissioner, 
Municipal Council v. Basu Venkateswara Rao 
and Palaniandi Chettiar v. Tiruchirapalli 
Municipality, by its Commissioner?. The 





1. 1956An.W.R.616:A.LR. 1957 А.Р. 103. 
2. (1957)2 М.І..Ј. 386: L.L.R. (1958) Mad. 
311:1957 L.W.765: (1957) M.L.J. (Crl.) 611. 
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regulation as contemplated under the said 
section can only be by issue of licence. 
but not by levy of tax. Even section 99 
will be of no assistance to the Panchayat 
to hold the auction. 


8. The further submission of the learned 
counsel] is thatthe road is public property 
and it is open to the petitioner to yse 
the road for any lawful purpose. Mutton- 
vending cannot be said to be an unlawful 
purpose. and the petitioner by the propo- 
sed auction is being deprived of his lawful 
activity. From that point of view also 
it must be held to be bad. 


9. Mr.S. Sethuratnam, learned counsel 
appearing for the panchayat submits in 
W.P. No.. 1350 of 1976 thatthe petitioner 
will have no locus standito maintain this 
petition, since he did пої partici- 
pate in the ‘auction, пог again 
did’ he apply for renéwal of licence. 
Likewise the petitionér in W.P. 
-No. 1475 of 1976 will have also no locus 
standi since his place of business is not 
-Rangasamudram Rajaveethi No. 2, but 
only Simmayyan Pudur PPerumapallam, 
Ariyampalayam Village. 


10. On merits, he submits, what tHe 
Panchayat does under the impugned 
auction is only to lease out the Jand -ear- 
marked for the'sale of mutton. Still, the 
requirement to take out a licence is not 
dispensed with. Under section 86 of the 
Act, all porambokes and road sides and 
toad margins vest with the panchzyat. 
Therefore, where the property in ques- 
tionbeing a panchayat poramboke has got 
to vest in the panchayat, it сап regular 


its use in any manner as it likes. 
As per notification issued in G,O. 
No. 2655, dated 27th December, 
1972, as amended in G.O. Ms. No. 
474, dated 19th March, 1975, the 
rpanchayat is enabled to lease the 


properties belonging to it by public auc- 
tion and it has to be done under the rule 
only in public auction. 


11. In reply, the learned covnsel for the 
petitioners submits that it is incorrect to 
contend that the, petitioners are not 
aggrieved,, No dovbt, the petitioner in 
W.P. No. 1475 of 1976 may not be inte- 
Tested with reference to the shop in 
Rangasamudram Rajaveethi No. 2. But, 
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‘both these? petitioners аге Tate- 
payers and therefore thé writ peti- 
tions are maintainable. Public place 


is one impressed with public right 
and the right of access to that: pvblic 
place. cannot be prevented. The learned 
counsel also: drew my attention to 
the definition of public place as held in 
а few of the English decisions. As 
rightly contended by Mr. S, Sethu- 
ratnam, the learned counsel for 
the Respondent (Panchayat) it is not 
open to the Petitioners 1o maintain 
the writ petitions, It is fairly conceded 
‘by: Mr. P. Chidambaram, learned 
counsel for the petitioners that the peti- 
tioner in W.P. No. 1475 of 1976 has no 
interest with reference to the auctioning 
“of the place in Rangasamudram Raja- 
veethi No, 2, since he is admittedly carry- 
‘ing on business in Simmayyan Pudur 
"Perumpallam, Ariyampalayam: Village. 
As regards the writ petitioner in W.P.No. 
1350 of'1976, he did not participate in 
the auction and his licence got expired by 
31st March, 1976 and therefore he'is not 
any longer interested. However, this 
objection is sought to be got over by stat- 
ing that the petitioner's rights as taxpay 
ers are not taken away and therefore they 
could question the auction of the Pan- 
chayat. T am unable to agree. The 
petitioners’ right as taxpayers would 
-arise only where’ by the ‘auction of the 
‘panchayat a loss may result ‘to the 
exchequer. But in the instant case by the 
“proposed auction the panchayat stands to 
gain, "Therefore, I, should ' necessarily 
hold that the petitioners ‘not being 
aggrieved, the writ petitions themselves 
are not t maintainable. 





12. In my view the entire confusion in 
the argument of the learned. counsel for 
- the petitioners is, because he combines the 
right to vend together with taking ой 
licence. In the instant cases what 
happened is, the panchayat, with a view 
to regulate the selling of mutton, ear- 
marked certain places on the road sides 
which have vested in it. and auctioned 
the right to vend, obviously to avoio 
fayOurjtism, ОГ nepotism and preven» 
comments of that character. This apart 
under the relevant rules it is only open tc 
the panchayat to lease out in public ayc- 
tion any immovable property belonging. 


` 
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to jt, but it is dr ty bound to do so, In f.ct; 
under Chapter V relating to receipts and 
expenciture at page 253 of the Manval on 
Panchayat Administration, 1967 edition, 
Part I, Rule 12 states as follows : 


“leases of buildingsand lands belong- 
ing to panchayats shall be effected by 
public auction, which shall be con- 
ducted by the Commissioner of the 
Panchayat Union, within which the 
panchayat lies,’ 


"This isthe reason why Mr. Sethuratnam 
seeks to r lace stress upon this rule. How- 
ever, he reiterates that the panchayat 
has not dispensed with the requirement of 
taking out alicence forthe sale of mutton. 
Itis by licence and effective supervision, 
the controlis maintained. The Pancha- 
yat, as seen from its covnter, has resorted 
to this procedure in the interest of prblic 
health byits resolution dated 13th August, 
1975 since before this the slaughtering of 
the sheep was not subject to medicalcheck- 
up. In order to effectvate these regula- 
tions, the bye-laws were framed ,under 
section 180 of the Act. If this is the 
correct position much of the argyment 
advanced on behalf of the writ petitioners 
loses its force, The two decisions cited by 
the learned counsel for the writ petitioners 
are ofno assistance and they are easily 
distinguishable, Commissioner, Municipal 
Council v, Venkateswara Raol, dealt with 
a case ofa levy of fees on persons vending 
articles on read margin. That case arcse 
under the provisions of the "Madras 
District Mvnicipalities Act of :1920.: A 
Division Bench held:—  , r 


“A tax on a person'sright to vend arti- 
cles on a road margin may by no 
stretch of the language be brought 
underthe heading profession tax, The 
levy in question cannot be sustained on 
the basis of the express powers of taxa- 
tion’ conferred on the Municipality. 
The levy in the instant case is only a 
fee and not a tax. It cannot be held 
that the levy.is commensurate with the 
services rendered by the Municipality. 
The.levy is unreasonable and is there- 
fore invalid.” i Е 


[n the instant cases there is по levy as 
much. Itis the right to vend in the ear. 


ES 1956 An. W.R. 616: A.I.R. 1957 A.P. 103. . 
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marked places that is being auctioned, 
which asI observed above, the panchayat 
is entitled to and this rightissought to be 
equated with levy by the petitioner. 


In Palaniandi Chettiar у. Tiruchirapalli 
Municipality, by its Commissioner}, Raja- 
gopalan, J., has held: 


“Section 270 of the Madras District 
Municipalities Act only authorises the 
Municipality to regulate by license the . 
sale or exposure for sale of any article 
in or on any public street or part there- 
of. That does not mean thatthe Munj- 
cipality сап Jevy a licence fee for the 
use Of the road or levy a fee on vehicles 
which carry gocds for sale, Conve. 
yance of goads for sale will not amount 
to sale or exposure for sale within the 
meaning of section 270 of the Act.” 


13. Because section 108 ofthe Panchayat 


Act is in pari materia with section 270 ^of 


the Madras District Municipalities Act, 
the learned counsel seeks to use this deci- 
sion in his favour, But, for the reasons 
already stated, this case again is not help- 
fuf to the petitioners, since there is no 
question of levy. | 


14. For all the above reasons, І hold 
there are no meritsin the writ petitions 
and they will stand dismissed with costs. 
Counsel fee of the first res ondent.pan- 
chayat Rs, 250. Опе set. 

S.J. 


————. Petitions dismissed. 


‘a t 
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IN THE HIGH COURT OF JUDICA- 
TURF AT MADRAS. 

(Special Original Jvrisdiction.) 
Present:—S,° Mohan, F. 


Bhama  Ramamoorthy, wife of 
Rama oorthy . | Petitioner* 
2. 


The State of Tamil Nadu and another 
Respondents. 


Land Acquisition Act (Iof 1894) —Acquisition 

Sor Housing Scheme — Petitioner purchaser of 
land in question on 25th October, 1962— 
Change of pattain the name of the petitioner on, 
15th fune, 1963—Notification under section 4 
(1) of the Act on 25th December, 1963— 
Enquiry under section 5 (A) on 9th March, 
1964—-Declaration under section 6 on 18th 
January, ~ 1969—Award enquiry on 25th 
March, 1969—Award passed on 14th Decem- 
ber, 1973—Petitioner not issued any of the 
above notices—Issue of notice to the petitioner 
on 22nd December, 1973 ‘to-be present to 
deliver possession —Proceedings quashed. 


Where lands are sought to be acquired? 
exercising, the power ofeminent domain; 
the minimum that could be expected of 
the Governnient is to follow the procedi.re 
strictly, Séction 4 (1) notification in the 
instant case as published in the Gazette 


had not shown the name of the petitioner, 


which it ought to have, in view of the 
change of the revenue registry, on 15th 
June, 1963, as only then the petitioner 
could have come to know about the pro- 
posed. acquisition, But she had по 
chance, since it di d not contain her name. 
"Ihe . notifications were, therefore liable 
to be quashed. [Para. 5.] 


Petition under Article 226 ofthe Constitu- 
tion of India, prayingthatinthe circum- 
stances stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to issue a writ of certiorari calling 
for the records of the proceedings of the 
Government of Tamil Nadu in G:O.R, 
No. 1977 Industries, Labour and Co-ope- 
rative, dated 22nd Octot er, 1963 publish- 
еа in Fort St. George Gazette dated 25th 
Deceml er, 1963 ' Part 1], section 1 and 
G.O. Ms. No. 101,Indvstries, Labour and 


*W.P. No.9 of1974. 4/1 August, 1976, 
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Housing dated 10th January, 1969 pub- 
lisheg in the Fort St. George Gazette 
Extiacrdinary, dated 18th January, 1969 
Part II, section 1, and quash the said 
proceedings relating to the acquisition 
of the petitioner’s property in question, 


S. Fagadeesan for S, Krishna Rao, for Peti- 
tioner. 


N.R. Chandran for Government Pleader, 
for Respondents. 


The Covrt made the following 


ORDER: —The matter arises under the 
Ihe admitted 
facts are as follows: On 25th October, 
1962, the petitioner purchased the pro- 
perty forming the sutject-matter of the 
writ Letition and patta was changed ir 
her name on 15th June, 1963. Or 
25th December, 1963 a sectior. 4 (I. 
notification was issued proposing t 
acquire the land for the  Koratty 
Neighbourhood Housing Scheme. Or 
9th March, 1964 a section 5 (A; 
enquiry took place. On 18th January 
1969, section 6 declaration was issyed 
The award enquiry was conducted or 
25th March, 1969 and the award wa 
passed on 14th December, 1973. The 
petitioner was issued a notice on 221 
December, 1973 stating that possessio 
would be taken and therefore she wa 


'reqvired to be present to deliver posses 


sion. Itjs under these circumstance 
that the present writ petition has bee) 
filed to quash the land acqvisition pro 
ceedings. i | 


2. The only contention that is urge 
before me is that the entire proceecing 
are illegal since at no point of time, th 
petitioner was served with any notic 
excep ting the notice dated 22nd Decem 
ber, 1973. Therefore these proceeding 
have taken place behind the back of th 
petitioner. Such a procedure constitute 
a violation of the Act as wellas th 
principles of natural justice. 


3. It is admitted on behalf of the re: 
pondent that the petitioner was not serve 
with any notice and as such she could n 
put forth her objections during the enquis 
under section 5-A. 


4- Paragraph 5 of the counter affidav 
which constitutes interesting reading coy 
cerning the service of notice states: ‘ТІ 
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notices under section 5-A of the Act were 
served by affixtvre on the spot as the resi- 
dential address of the land owners was 
not known. Tmt. Bhama Ramamoorthy 
has purchased the land under reference 
from ‘Tmt. Agilandammal, After know- 
ing the petitioner’s address, necessary 
motices have been served by post and also 
served in person, Therefore, the allega- 
xion made bythe petitionerthat no inti. 
mation was given to her isnot correct," 


5. First ofall I am entirely unable to 
anderstand what is meant by the counter 
affidavit. From the above narration of 
facts, it will.be clear that after the peti- 
*ioner's purchase, there was:a change 
in the revenue registry on 15th June, 1963 
{i.e.,) even before the issue of secticn 4 (1) 
aotification... Gertainly it was the Gvty of 
the officers in charge of land acquisition 
eroceedings to verify the registry and 
ncorporate the name of the petitioner 
undersection 4 (1) notification. This was 
«otdone. Adding insult to injury even 
for theenquiry under section 5-A, she was 
aot served with any notice: Section..6 
declaration also did notcontain her name, 
Nor again was she served, with notice 
under sectiong 9 (3) and 10 of the. Land 
Acquisition . Асе, ;, The ... Government 
having slept over, the matter suddenly 
wakes up and serves a notice on 22nd 
December, 1973 requiring the petitioner 
:0 be present for delivering possession. 
What prevented the Government from 
ascertaining the correct state of affairs 
with reference to the change of the name 
n the revenue геріѕігу is not at all made 
slearin the counter affidavit; In matters 
ike this, where the lands are sought to be 
acquired, exercising the power ofeminent 
lomain, the minimum that could be 
"xpected ofthe Government would be to 
ollow the prócedure strictly. . But this 
zase shows how supine carelessness in 
he attitude of the authorities concerned 
n exercising the extraordinary power of 
minent domain. Therefore I have little 
lesitation in quashing the section 6 decla- 
‘ation as well as the section 4 (1) notifica- 
ion. l am quashing this section 4 ( 1) 
iotification because a contention is sought 
9 be raised on behalfofthe Government 
hat section 4 of the Act does not 


ontemplateindividual service of notice, · 
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That may be so. The section 4: (1) 
notification as published in the gazette had 
not shown the name of the petitioner 
which it ought to have, in view of the 
change cfthe revenve registry on 15th 
June, 1968, as orly ther the petitioner 
could have come to kriow about the pro- 
posed acquisition.Brt she had no chance, 
since it did not contain her name." 
Accordingly the writ -petition will 
stand’ allowed with сӧѕ($. Counsel fee 
Rs. 200. 
R.S. 


-————— 


Writ petition 
: allow ed .. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS... 


Present:—V. Ramaswami. 7: 


The State Wakf Board, Madras by- 
its Secretary at No. :3,:Santhome 
High Read, Madras-4. 


ДА _Appellani® 
а. Е l1 ы ла. Л 
Ibrahim Sahib and others 3 

* E Resporconts 
Madras Minor. Inams (Abolition and Conver- 
sion intó Ryotioiri) Act (XXX of 1963).— 
“Кутай? —Meáning оў — Pérsonal grant 
inconsistent with theory of being wakf.. :... 


*Кугаї? is defined as a term aprlied'to 
inams held for personal ‘benefit - by 
Mxhammadans. and: othefs not being 
Brahmans.:Wi]son's Glossary defines it as 
"alms, charity, lands given as: charitable 
endowments. The term is-"more specifi- 
cally applicable to-grants or alms given’ by 
ar to: Muhammadans. Kairathi - Zamin 
means thé lands given as charity". ` 


These clearly show that it is a personal 
grant. Ifit isa pérsonal grant, certainly 
it could not be a wakf. ` 


[Para. 1.] 


Appeal against the decree of the Court of” 
the Subordinate Judge, Salem in Appeal 
Suit No. 22 of 1972, preferred against the 
decree ofthe Court of the District Munsif, 
Namakkal in ‘Original Suit No. 1049 ot 
1967. 2 І 
М.А. Sathar Sayeed and S.L. *Samiullak, 
for Appellant. 
—ÓÓ D Es 
*S.A. No. 314 of 1974. 14th October, 1976.. 
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К, Sarvabhauman and 5. Gopalaratnam, for 
Respondents. 


The Court delivered the following 


Jupement:—The plaintif is the appel- 
lant. The suit was filed for possession 
of the suit property which is a land bear- 
ing 5. No, 104/12 and T.D.No. 33 of 
Sendamangalam Village. lt appears 
that on the basis ofa pro forma reportsent 
by the Assistant Commissioner of Wakf, 
Salem, the suit property was notifiec as a 
"Wakf under section 5 (2) of the Wakf 
-Acton29th April,1959. Findingthatthe 
defendants are now in, possession and 
Tesisting the plaintiff setting vj title in 
themselves, the suit was filed for posses- 
sion, The defendants contendeo that the 
suit property was never a wakf property, 
that 1t was a.personal inam and that the 
«defendants had purchased the property 
under ExhibitsB-1 апа B-2 from the pre- 
«decessors-in-title and that they and their 
predecessors-in-title had been in posses- 
sion and enjoyment for a long number of 
years. It was also stated that the'pro- 
perty is. part of a minor inam which was 
notified under Madras Act XXX of 
1963 and during the settlement proceed- 
ings they were also given patta in respect 
of the same. Both the Courts below 
have.concurrently held that the suit 
property isnota wakfproperty, that it was 
a personal inam granted by a Muslim 
Ruler to a Mohammedan and that the 
defendantsand their predecessors-in-title 
have also been іп possession and enjoy- 
ment-in their own rights for generations. 
It is seen from gxhibit. .А-1, the Inam 
Fair Register Extract, that the suit lands 
were granted in inam asa personal grant 
to be enjoyed by the grantee here- 
ditarily, Though the grantor's name is 
given as ‘not known’, the name ofthe ori- 
ginalgranteeis given as Fakir Mohammed 
and there is nothing in this document to 
show thatit was a wakf property. On 
the other hand, it shows that it was a 
personal grant to be enjoyed by the gran- 
teehereditarily. If itisa personal grant, 
-itis opposed to the theory of wakf. It 
could not have been to an institution 
as it is stated to be hereditary. The 
learned counsel for the appellant relied 
on the fact that it is described as ‘Kyrati 
inamin the Іпат Fair Registrar Extract 


Y 
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and according to the learned counse] it je 
acharitableinam and that,therefore, it isa 
wakf. Inthedescriptivelist of the inam 
tenures ofthe Madras Presidency given as 
Appendix B iu the “Collection of Paper: 
relating to the Inam Settlement in the 
Madras Presidenty",'Kyrati'is defined as 
a term apf lied to inams held for personal 
benefit by Muhammadans and others not 
Brahmans. In Wilson's, 
Glossary, the meaning is given as “alms, 


. charity, lands given as charitable endow. 


ments,the term is more especially applica. 
ble to grants or alms given by or to 
Mohammadans, Kairathi Zamin means 
the lands giverjncharity.’? These clearly 
show that itis apersonal grant. lfitisa 
personal gran:, certainly it could not be 
a wakf and there is no evidence to show 
that the property was tied down with. 
out any powers ofalienation. - In fact, the 
property was the subject-matter of aliena- 
tions as seen from the documents pro- 
duced in this case and the [лат Fair 
Register Extract itself does not show that 
it wasinalienable. ‘In order to make the 
property even as a wakf-alal-aulad, there 
shoud beevicence to shaw that the ulti. 
mate beneficiary is.the poor.. The only 
evidence we have in this case is the Inam 
Fair Register Extract and the pro form 
report of the Assistant Commissioner o: 


"Wakfs, Salem. These documents do not 


in any manner show that the property wa: 
at any time held as a wakf property. The 
result of it is the suit is liable to be 
dismissed. The second appeal,accordingly 
failsand itis dismissed. But there will be 
no order as tecosts.. Noleave. 


R.S.: 


———— — 


Appeat dismisset 
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IN THF HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PnzsENT:—V. Ramaswami; J. 
Karu ppanna Konar and others 

ae Afpellants* 
E | 


Govindan minor alii Logendran» 
throngh his maternal grandfather 
and next friend M. Arumuga Konar 
and another Respondents. 


Deed—Construction —No express provision 
prohibiting alienation—Absence of the term 
tera 5b wr i -—Documeni created 
only Efe interest and not absolute interest. 


In construing a document, we have to 
ascertain the. intention ofthe settlor with 
reference to the language used in the docu- 
ment and the document will have to be 
read as a whole and interpreted in order 
to ascertain such intention. No clause 


shall be construed as redundant or іпсоп-. 


sistefit with the earlier disposition unless 
the earlief disposition is in clear terms 
and has conveyed an absolute title, Where 
in a marriage Settlement deed there was 
no language chearlyindicating the conve- 
yance ofan absolute title to the settlee or 
any express provision ‘prohibiting aliena- 
tion by the settlee, but equally there was 
no provision referring to the interest as 
absolute or “те a 55 Or wr ur", the ab- 
sence of the term “era ash Sly шоти”? 
taken in conjunction with the restriction 
ofthe heirs who could inherit the property 
clearly shows that' the settlor intended 
that the property was to be taken by the 
settlez only as а life interest holder and 
not absolutely. [Pare, 2.] 


Cases referred to:— 


Subbayan Chettiar v. Rajaram, (1958) 1 
M.L.J. 335:(1958) L.W. 124; Tiruchendur 
Sri Subramania swami Temple v. Ramasamia 
Pillai, (1940) 2 M.L.J. 510: 52 L.W. 446: 
A.I.R. 1941 Mad. 39; Nagaraja Iyer v. 
Natesa Iyer, (1925) 85 I.C. 993: А.Т.К. 
1925 Mad. 1013. 


Appeal] against the decree of the Addi- 
tional District Court, Maduraiin Appeal 


*S.A.No. 1750 of 1972. 
25th October, 1976. 
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Suit No. 76 of 1971, cross-objections pres 
ferred against the decree of the Court of 
the subordinate Judge, Dindigal in Origi-. 
nal Suit No. 128 of 1967. - 


T.S. Ramaswami, for Appellants. Я 


К. Ramaswami, A, Sarojini Bai апд}. 
Venkataswamy, for 1st Respondent. 


The Court delivered the following 


jJupemenr.—Defendants 3 to 5 are the 
appellants, Under a marriage settlement 
deed 30th January, 1958 the first defen- 
dant settled the suit property in favour 
ofhis wife Subbalakshmi Ammal. Subse- 
quent to.the death of Subbalakshmi 
Ammal, the first defendant purported to 
sell the property to defendants-4 апа 5 
under two sale deeds dated 7th Deeember, 
1965 and 16th January,1977. The minor 
son of Subbalakshmi had filed a suit for 
setting aside these twa sale deeds executed 
byhisfather and for recovery of possession. 
His contention was that under the marri- 
age,settlement deed dated 30th January 
1958 his mother Subbalakshmi Ammal 
was only given a life interest without any 
powers ofalienation and that‘on her death 
he had become entitled to the’ property 
and that since the property belonged to 
the minor plaintiff, thefirst defendant had 
no right to executethe sale-deedsin favour 
of defendants 4 and 5 even for necessity 
without an order of Court. . The plaintiff 
accordingly asked for setting aside the 
sale deeds and for recovery of possession. 
There were a number of defencesin the 
suit; But the main defence which sur- 
vives for consideration in this second 
appeal relates to the construction of the 
Settlement deed. According to the de- 
fendant, under the settlement deed, 
Subbalakshmi Ammal was given an abso- 
tute estate and that since she died subse- 
quent to the Hindu Succession Act coming: 
into force, the first defendant is.also an 
heir to his wife along with the minor son 
and assuch entitled to at least on half 
ofthe suit property. Accordingly, they 
claimed that tke sale deeds executed by. 
the first defendant is valid at least to the 
extent ofthe share of the first defendant, 
The trial Court accepted this contention .. 
But the lower appellate Court held that 
under the settlement deed Subbalakshmi 
Ammal got only а life interest in the suit. 
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property and on her death the plaintiff, 
who is the only minor son of Subba- 
lakshmi Ammal, got that property 
absolutely and that, therefore, even to 
the extent of one halfshare the sale deeds 
executed | у the first defendant were not 
valid. It is against this judgment and 
decree of the lower appellate Court, 
defendants’3 to 5 have filed ‘the second 
appeal. : 


2. After setting out the demand ty the 
bride's parents for executing a settlement 
deed and acceptance of the same by the 
bridegroom,the settlement deed proceeded 
tostate thatthe settlor had given the pro- 
perty by way of marriage settlement to 
Subbalakshmi Animal and ‘that the pro- 
perty should be taken by the male and 
female children that may be born to her 
in the order of heirs. The settlement 
deed further provided that in case she 
dies without leaving any male or female 
child, the property should devolve on him 
orhisotherheirs. In construing such a 
document, we have to ascertain the ån- 
tention of the settler with reference to 
the language used in the document and the 
document willhave to be read as a whole 
and interpreted in order to ascertain such 
intention. Noclauseshould be construed 
as redundant or inconsistent witb the 
earlier disposition, unless the earlier dis- 
position is in clear terms and has con- 
veyed an absolute title, In the terms of 
the document which I have set out save, 
we do not find any language clearly indi- 
cating the conveyance of an absolute title 
in favour of Subbalakshmi Ammal. The 

recitals that on her death, the property 
should go to her male ang female children 
andin the absence ofany male or female 
child, it would have to devolve on the set- 
tlor and his other heirs clearly show that 
the settlor aid not intend to give an ab. 
solute right in the property to the settlee 
Subbalakshmi Ammal. We do not even 

find the normal expression. “ei a 435 p- 
fruimur"? whenthesettlement was effec- 
ted in favour of the wife. Further, 

the fact that he wanted only the 

maleand female children ofthe settlee 

to inherit the ‘property after the 

lifetime of "Subkalakshmi, even though 

he would also beone oftheheirs who 

could take the property along with 

the son or daughter, if an absolute estate 
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was granted to Subbalakshmi, clearly 
shows the intention ofthe settlor that 
the son and daughter were the direct ob- 
jects of gift by the settlor and they do not 
take the property as provided under the 
Hindu Svccession Act or Hindu Law. ТЇ} 
15 true that there is no express provision|' 
prohibiting alienation by the settlee ; but|' 
equally there is also no provision referring | 
to her interest as absolute or “eral; 
sms mmru ". The absence  of| 
the term. “era & 5 597 wr uw’ takenin | 
conjunction with the restriction of the 
heirs who could inherit the property cle- 
arly shows that the settlor intended that 
the property is to be taken by the settlee| 
only as a life interest holder and not ab-| 
solutely. It should also be kept in mind, 
though that ıs not conclusive, that the! 
document is а marriage settlement deed] 
intended to provide maintenance to the 
prospective wife, and in such cireumstan-- 
ces, itis not unreasonal le to think that the 
settlor intended thatthe property should 
devolve to her children or to himself in 
the absence ofsuch chilgren and it shou!'d. 
not go to the settlee’s other heirs. The 
learned counsel for thé appellants, in sup- 
port of his contention that the document 
created an absolute interest in favour of 
Subbalakshmi, relied on the décisions in 
Subbayan Chettiar v. Rajaram1, Tiruchendur 
Sri Subramaniaswami Temple v. Ramasamia 
Pillai? and Nagaraja Iper v. Natesa Iyer?.. 
In the first of these cases, asset outin the 
judgment, we find that when conveying 
interest in favour of his wife, the settlor 
used the expression that the settlee will 
have to enjoy the property “star 
asha ori” indicating an abso- 
lute grant. Further, the other provision 
relating to the children was that the pro- 
perty should be enjoyed by the settlee and. 
by the male heirs born to her by the settlor 
from, generation to generation. It was 
not an inheritance clause so to say, but it 
refers to a pious wish that the property- 
should be enjoyed ty the settlee and by 
the male heirs from generation to géne- 
ration. ‘That decision, therefore, has 
no application. In Tiruchendur Sri Subra- 
maniaswamt Temple v. Ramasamia Pillai? 





1. (1958) I M.L.J. 335: (1958) LW. 124. 

2. (1940) 2 M.L.J.510: 52 L.W.446: A.I.R. 
1941 Mad. 39. : 

3. (1925) 85 1.C.993: A.I.R. 1925 Mad. 1013. 
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will,which came up for consideration, 
bequeathed the property in favour ofthe 
testator's only son, The donee was the 
only son, who could have otherwise in- 
herited the property also absolutely. When 
he bequeathed the property, it could not 
have beentheintention ofthe testator,who 
does not even seem to have had any other 
child or children at the time ofthe execu- 
tion ofthe will, thathis onlyson should 
get only a life interest. TItisin those cir- 
cumstancesthis Court held.thatthe son 
got an absolute: right. The decision in 
Nagaraja Iyer v. Natesa Iper*, also depended 
on the, wordirg of the document 
and the Court came to the, conclu- 
sion that the daughter was . given 
an absolute estate. But, on.the other 
hand, thedecision of Raghavan, J., in 
S.A. No. 54 of 1970 dated 23rd--June, 
1972 shows. that the ‘use of the 
words “era smibÉiumru" as in 
our case, іп dealing with.. the 
properties, to be taken. by the set- 
tlee's daughter, indicates the wife (settlee) 
is not given a.right to alienate the pro- 
perties and the properties should remain 
intact,- although the testator gave in that 
case absolute rights of enjoyment of.the 
properties to the wife, The decisions cited 
by the‘learned counsel for the appellants 
depended..on the terms of the particular 
documents and they are helpful only in a 
general way in understanding the docu- 
mentnowin question. As already stated, 
1t appears to me that the terms of the 
document clearly show that the settlor 
could not have intended to convey an ab- 
solute.title to his wife Subbalakshmi 
Ammal and only a life interest was given 
to her. If Subbalakshmi Ammal had 
only life interest in the property, it is not 
disputed that the plaintiff, as the ѕор of 
Subbalakshmi, is entitled to the property 
and the first defendant has no right to sell 
thesame. Thesecond appeal accordingly 
fails апа itis dismissed. But there will be 
no order as tocosts. No leave: 


RS. ———— Appecl dismissed 
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IN THE HIGH COURT OF JUDI.. 
CATURE AT MADRAS. 


Present :—7. Ramaprasada Rao and 
S, Ratnavel Pandian, . Fj. | 
Chinnappa Asari : Appellant* 
2. ; - = 
The Divisiénal Panchayat Officer, 
Erode ; d Respondent, 


Tamil Nadu Panchayats Act(XXXV 011958), 
sections 178 and 173—Former President of 
Panchayat—President . during .1951-54—Aj- 
leged misapplication of moneys of the panchayat 
.—Surcharge notice issued in April, 1968— 
Absence of power atthe time of coming into 
Sorceaf Act XXXV af.1958 and till enactment 
of Act XVIII of 1964 —.E fject—Gause of 
action for issue of Surcharge notice arises onlv 
when auditor completes report. and issues 
surcharge certificate. . ak ` 


A person was the President ofa Panchayat 
during 1951-54. In April, 1968, a sur- 
charge notice was issued.to him calling 
upon him: to answer for certain excessive 
.orillegalexpenditureincurred byhim dur- 
ing 1951-54. He contended that the sur- 
charge rules came into force only on and 
from 2nd September, 1964 and therefore 
the rules were not applicable to him.The- 
trial Court agreed with this. On appeal, 


Held: On the date when.the Tamil Nadu 
Panchayats Act of 1958 was passed,there 
was no rule which authorised the Pan- 
chayats to initiate such surcharge .pro- 
ceedings or cause such investigation to be 
made. The position continued till 1964 
when such power was reintroduced into 
the Act. : i 


On the date when Act XXXV of 1958 
came into force, it was common 
ground, that there was no. power 
in the Panchayat to investigate and 
institute legal proceedings in connec- 
tion with the alleged right. of the 
Panchayat to recover money, dis- 
covered to be accountable by persons in 
charge of the Panchayat under the previ- 
ous Act. Thai being the position, it was 
idle on the part of the Panchayat in 1968 
to serve a notice on the respondent and. 
call upon him to.explain the alleged mis- 





* A.A.O. Nos. 465 and 583 of 1974. 
24th February, 1976 , 
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application of funds of the: Panchayat 
during .1951 to...1954.: On. this.. short 
ground, therefore, the appeal by the 
Revenue Divisional Officer had to Бе dis- 
missed, у sor Hd ^d 
All;monies handed by public, men. in 
public authority ;were,, generally the 
subject-matter of audit and;it was only at 
the end оѓ such scrutiny , by the auditor 
that a discovery could be made about any. 
misap][ lication or wrongful application of 
public funds. Therefore the cause of 
action in situations like this, could only 
arise on the date. when the auditor com- 
pleted the reportand issued „the surcharge 
certificate. —— i [Para. , 13.] 


tuy |o. 
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Cases referred toi— : : et 
Sahadevan у. Muthurai, (1975) 2 МІ.Ј: 
122:88 LW? 59 (S.N; . Kondho 
Rayagaruw. The District Gollecior of Ganjam, 
(1-935) -68 M.L.]. 232 : 41 LW. 254: 
l:L.R. 58 Май. 340: А.І... 1935 ' Mad. 
264, "vw bras, Ке кдл ДА 

Appéal against the order'of the District 
Court, Coimbatore (E) at. Erode and 
District Court, Chingleput dated 20-12- 
1972 dated 21-2-1970 respectively and 
made in О.Р. No. 11 of 1971, aud О. 
No. 28 of, 1968 respectively. ,,:,.-.,., 
М. Sivamani, for . Appellant: in' G;M.A 
No, 465 of 1975. · SIS M uL 


V. Manivannan, Additional Government 
Pleader.on behalf of Respondent in 
А.А.О. No. 465 of 1974 and for Appellant 
in С.М.А. No, 5830f 1974. .- . . 
T.V. Balakrishnan, for Respondent in A.A, 
О. №,583 of. 1974 ^ ^" ., "V 
The Judgment of the Ceurt was delivered 
by ҮТҮ ЛИК es ae 
Ramaprasada- Rao, F7.—Weé shall first take 
up €. M A, No, 5830f1974. "l'hisappeal 
is,;directed, against the judgment of the 
learnéd, District Judge .of Chingleput in 
О.Р, No. , 28.0f 1968 on-his ‘file... The 
appeal itself comes up to-this Court under 
a special statutory.provision made under 
sub-section (2) ofsection 178 of the "Tamil 
Nadu Panchayats Act, 1958, by virtue of 


the:powers'vested in the State Govern- - 


ment in relgtion to clause (zia) of that 
section; Particular provision provides 
that, an appeal shall lie to the High 
Court against orders ofany Principal Civil 


ы 17—42 


cmNNAPPA asai д, divistonan PARGHAVAr orrsoer (Ramaprasada Rao, j.) 899 


Court of Original Jurisdiction which is 
called upon to decide whether a disallow- 
ance, surcharge or charge made by a 
Panchayat: Union: Council or the Execu- 
tive Authority of the: Panchayat under 
the provisions of the Tamil Nadu. Pan- 
chayats Act;:1958, is.correct or not. . We 
shall presently refer to the said provision. 


©-, А ] bus 
2. The petitioner functioned as President 
of Kakkalur Village Panchayat for some 
timein 1958.. Thereaftera new President 
took charge of it from him. Again in 
1965, he became the President ofthe Pan- 
chayat, but it appears he resigned his 
officein the verysame year. Іп or about 
1968..and in relation. to, matters which 
happened about 14 or 15 years ago, to 
wit, during the years 1951 to 1954, he 
received a surcharge. notice.on 4th April, 
1968 calling upon him to answer for cer- 
tain excessive or illegal expenditure 
incurred by him when he was functioning 
as President of the Kakkalur Village Pan- 
сһауаї. ^ It is common ground that the 
above notice was issued after the auditor 
inspécted the accounts of the Panchayat 
for the yéars 1954255 on the basis of a re- 
port of surcharge given by the auditor. 
The three items to which the respondent 
„was: made answerable were expenditure 
relating to the formation ofa road be- 
tween 'Thozur Street and Gandhimedu 
Street under the rural welfare scheme, ex- 
penditure relating to the construction ofa 
-community hall from Government contri- 
bution and donation given by the Gover- 
-nors of Bombay and Madras and expens 
-diture.in relation to his ‘own traveling. 
allowance. . On receipt of the said notice 
on 4th April, 1968, the respondent fully 
explained ‘each of the above items, While 
„pointing out that he was пої to be blamed 
nor can be called upon to account for the 
-above.items of expenditure, the respon- 
. dent recalled that all such expensesalleged 
to be excessive or irregular were incurred 
about 15 years earlier and the claim is 
‚ barred by limitation. He would also 
: say that the records were handed over by 
jhim, when a new President took over 
" charge.and that there was'a tampering 
wjth the accounts also, Regarding the 
second item, the specific case of'the res- 
‚pondent was that the relevant pages in 
:the day-book for the period 1st October, 
1937 to 10th December, 1 954.were missing 
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and whilst claiming that he was not in 
any way responsible for it, he pleaded his 
inability to give his further.explanation, 
As regards. the third itém, he pleaded 
that he prorerly accounted for the same. 
He also.raised a legal contention that 
‚ during the period when. he. functioned as 
President of the Panchayat, there were 


no rules whereunder surcharge proceed- - 


ings could be taken as initiated . by: the 
Revenue Divisional Officer, Tiruvallur 
as the apptopriate authority functioning 
for the Panchayat, and as the surcharge 
rules came into force only ‘on and from 
2да. Sey. tember 1964, the proceedings by 
themselves were ` vitiated,’ He attacked 
the surcharge order on the above grounds. 
Na ‘counter was filed by the appellant 
herein and thé'learned District ‘Judge 
framed the following р oints for considera- 
tion: 7 "EL IL 
; "1. Whether the petitioner isentitled 
to have the surcharge order: in respect 
of the three items set aside Э. · ` 


`3; Whether the claim of the Tespon- 
dent is barred by limitation? >? nee 


He agréed with the resp ondentherein that 
under the old Act there were no' rules 
"under which surcharge proceedings could 
‘be taken arid that there is rio provision in 
‘the new Panchayats Асі of-1958 which 
‘would enable the appropriate statutory 
authority toinitiate proceedings in respect 
‘of such ‘alleged acts of malfeasance in re- 
‘lation to works done during : the period 
“When the old Act was in force. He there- 
-fore set/aside the demand based-on the 
surchatge report.‘ ‘The ‘learned: Judge 
valso dealt with the question whether the 
claim was barred by limitation, and-he 
'held in favour of the petitioner before him, 
Since the surcharge order was so set aside 
` by the learned District Judge, the Reve- 
‘nue Divisional Officer has preferred this 
appeal, " um Us 


3. As fegards the question whether the ` 


claim is barred by limitation, we shall deal 
` with thisaspectin C.M. A. No; 465 of 1 974. 
‘Suffice it, howeverin this appeal, to 
‘deal with the“ other aspect whether 


intiate surcharge proceedings in relation 
'" to ‘matters which were executed ‘and 
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2ompleted when the'old Madras Village. 
Panchayats Act, 1950.was in force.. w 


4. Itis common groünd that:thé works 
in question were completed prior to the 
passing of the Tamil Nadu Panchayats 
Act, 1958 and even the travelling allow- 
ance said.to have been ‘utilised without 
authority by the respondent in this appeal 
relates to that period. - The question for 
consideration is whether . the ‘provisions’ 
of the Tamil Nadu Panchayats Act, 1958 
can be pressed into service in order td 
investigate and recover certain monies 
said to have been misapplied by the‘offi- 
cers of the Panchayat when they function 
ed as such under the Madras ' Village! 
Panchayats Act of 1950,...- ^. DRILL 
. " А а оа Я p 
5. Section 112 (2) (xi) of the ; Madras 
Village Panchayats Act of 1950 provided 
that the State Government shall. in addi- | 
tion to the rule-making.powers conferred 
‘on them by any other provisions contained 


- in that Act, have power to make rules 


‘generally to carry out the purposes of the 
Zect, and in particular and inter alia; with- 


‘out prejudice to the generality of ‘tHe 


foregoing power, may maké rules as to the 
powers of auditors to disallow ‘and suré 
charge items, appeals against order of dis- 
allowance ог surcharge, and the recovery 
of sums disallowed or, surcharged. It i$ 
not. necessary for us to consider the rule- 
framed under this provision: - It-is suffi- 
cient for our purpose to say that wheirthé 
1950 Act was passed, there-was indeed 
the power in-the auditor to disallow and 


surcharge items, etc.’ It is also equally 


common ground that under the amended 


_ Act of 1958 section 112 (2) (xi) was omit- 
‘ted, The result, is that on the date when 


the Tamil Nadu Panchayats Act 
(XXXV of 1958) was passéd, there 
was no rule which authorised -the -Pári- 
chayat to initiate such ‘surcharge’f'ro- 
ceedings or cause such investigation to be 
made. This sition ' ‘continued. till 
1964 when by Tamil Nadu Act XVIII of’ 
1964 this power was ré-introduced in the 
Act XXXV of 1958 in a similar provi- 
sion more or less іп. -pari materia with 
section 112 of the Madras Village Pan- 
chayats Act, 1950." Clause  (xpi-a) of 
sub-section (2) of section 178 which deals 
with the power of the Government to 
make rules and which is similar to the 
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power in the Government contemplated: 
in section 112 reads as follows : - 
“The Government may make- rules 
. as.toithe powers of. auditors to disallow- 
- and surcharge. items, appeals .against 
-Orders of.disallowance ‘or surcharge,’ 
and recovery of sums disallowed or- 
surcharged. ?? e D 


It is by virtue of'this delegated power in 
the subordinate body. G.O. Ms. No. 1127 
L:A. dated 18th May, 1965 was passed. 
This С.О. was in exercise of the powers 
conferred by clause (хо;-а) of sub-section 

2) òf section’ 178 of the Tamil Nadu 

anchayats Act -(XXXV ‘of 1958) making 
the rules relating to power: of auditors in 
the matter of surcharge under the Tamil 
Nadu Panchayats Act. ^ These rules were 
to be deemed to have come into force on 
the 2nd September, 1964. We shall ata 
later stage consider certain relevant: clau- 
ses of these rules. In so far as this appeal 
is concerned, it is therefore clear, that 
during 1957 to 1964, no action could 
have been taken by the Panchayat against 
the respondent in this appeal because Qf 
lack of power.” The question, as already 
posed, is whether under the new Act such 
a power could be exercised when it was 
granted for-the first time by the Legisla- 
ture only in.1964. Learned Government 
Pleader relies uponsection 8 ofthe Madras 
General Clauses Act, .189], to contend 
that such a power is available to the 
Panchayat. In particular, he would. rely, 
upon section 8 (f).. Section 8 of the 


dfas Gereral .CGlauses Act deals 
with ‘a situation : wheré there has 
been a  repeal of earlier enact- 
ment. Clauses, (а) to (е) · refer to 


certain rights, privileges, obligations, lia- 
bilities, fines, penalties, forfeiture and 
punishment which were expressly provi- 
ded for in the repealed enactment, In 
these circumstances, Clause 8 (f) says that 
where апу. Act repeals any other enact- 
ment, then the repeal shall not affect any 
investigation, legal proceeding or remedy 
in respect of any such right, privilege, obli- 
gation, liability, fine, penalty, forfeiture or 
punishment, etc. The primary require- 
ment for the invocation of the. residuary 
power under sectioh 8 of the Madras 
General Cladses Act is the pre-existence 
of such power in the repealed enactment, 
If, therefore, in the repealed Act, no such 
power is there, no.such. right.or privilege 


could be claimed , then in our view, any 
investigation, legal proceeding or remedy 
in respect of -such -a right, privilege, 
obligation, etc., which was ^ not 
provided for in the: quandom Act 
cannot.be undertaken, On the date 
when Act XXXV- `of 1958 came 
intoforce, itis common ground, there was 
no power in the Panchayat to investigate 
and institute legal proceedings in con- 
nection with the alleged right of the 
Panchayat to recover money, discovered 
to be acceuntable by persons in charge of 
the Panchayat: under ‘the previous Act. 
That being the position, 'itwas idle on 
the part of the Panchayat in -1968 to serve 
a notice on the respondent -and call upon 
to him to explain the alleged misaprli- 
cation of funds of the Panchayat during 
1951 to 1954, On this short ground 
therefore, the appeal by the Revenue 
Divisional Officerhaveto be dismissed, 
We have already said that as regards the 
question whether the cause of action to 
claim such an amount is barred by limi- 
tation or not, it is unnecessary for us to 
go into in: this appeal as we intend’ deal- 
ing with it'at length in the other Civil 
Miscellaneous Appeal which was also 
heard along with.this appeal. С.М,А. 
No. .583 of 1974 is therefore dismissed bu 

there will be no order as to costs. - . 


6. С.М.А. No. 265 of 1974, This is an 
appeal against the judgment of the learned 
District Judge of Coimbatore (East) 
which 3s again an appeal under the provi- 
sions of the Surcharge Rules succinctly 
referred to by us in the first appeal dis- 
posed of earlier. The short and relevant 
factsare as follows : The appellant therein 
was President of Thoranavavi Panchayat 
from 1963 to 1965. 1n respect of certain 
works undertaken ly him as President 
and in relation to certain monies of the 
Panchayat drawn by him, there was the 
usual scrutiny by the auditor who issued 
a surcharge certificate. On the basis of 
the same, the Revenue Divisional Officer, : 
Erode, who is the appropriate statutory 
functionary issued the notice or otherwise 
called a surcharge certificate under Exhi- 
bit A-5 dated 15/25th ‘November, 1970 
and called upon the appellant to account 
to the extent of Rs4,51 7,86, which áccord- г 
ing tothe Panchayat was the loss which 
itsustained by the appellant’s misconduct 
in executing the work of building entrusted’ 
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tahim, The appellantin his reply Exhi- 
bit A-8 admitted that he; withdrew a sum 
of Rs, 7,415.86 from the Panchayat for 
the. surpose of completing the relative 
work,,and-he,would not challenge the 
Position that in respect of the said work, 
the final bill produced to the Panchayat 
in .relation to,such work amount- 
ed. to. Rs. 2,898. Аѕ a: matter 
of fact. the appellant apparently 
was unable to challenge this final 
bil as the Engineer of Perundurai 
Panchayat Union, who was examined as 
Қ.М. 2 -based his, quantification. and 
valuation of work on the basis of the. 
Measurement books maintained by the 
appellant himself. ` On the basis of such. 
measurement books, Exhibits B-2 and B-3, 
R.W. 2, who valued the. work estimated 
the value, of the work done. by the appel- 
lant at Rs. 2,898. To continue the nar- 
rative, the appellant in his reply Exhibit 
` A-8, in reply to the specific notice issued 
by the Revenue Divisional Officer. under 
Exhibit В-6,. would not challenge the 
quantification as above, but would take 
up the position that when he stepped 
down from office, he handed. over all the 
materials.purchased for the construction 
of the building | to his successor, and thus. 
he has accounted for the monies drawn. 
by him, and he therefore, disclaimed any 
liability. , . The position taken by the 
Panchayat was that the appellant did not 
only not account fully for the monies with- 
drawn by him from (sic) the Panchayat, 
but, the Panchayat sustained a loss due to 
the negligence and misconduct of the 
appellant. ' They based their claim on 
the surcharge certificate, Exhibit A-5 
issued by the Revenué Divisional Officer 
"which in turn was based on the auditor's 
Teport. The appellant also raised the 
plea thatthe claim is barred by time, The 
learned Judge considered two points: 


1, Whether the petitioner is liable for 
the amount covered by the surcharge 
certificate? ——— - ` Nn 

-2. Whether the surcharge certificate is 
invalid for any of the reasons set forth 
by the petitioner? "us 
He dismissed the’ petition and hence the 
appeal, ` . | J 

Mr. Sivamani, learned counsel for the 
appellant very hesitantly contended on 
the meritsthat the appellant was not liable 


2 


THR MADRAS LAW jyovksAL ЙВРойта 


(195 


to account. After perusing Exhibits B-6 
and А-8, the gist of which is incorporated 
in Exhibit A-5, he had no answer to the 
findings of fact rendered by the learned 
District Judge. The appellant did with- 
draw a sum of Rs. 7,415.86, There is 
nothing in the evidence to show that 
besides merely handing over the materials 
to his successor, he has fully, accounted for 
the public money withdrawn by: him. 
Later, ‘when the auditor took ` up the 
matter and when the question came to 
Court, the Engineer of Perundurai Pan- 
chayat Union had to value the work done 
bythéappellant. He evaluated the work 
at Rs, 2,898, Nothing can be'said ‘against 
the said valuation. Regarding the 
balance of Rs, 4,517.86 the appellant's 
case is that he handed over all the тпаїе- 
rials which he purchased towards, the 
work from and out of the said balance to 
his successor, The learned District Judge 
has found that Exhibit A-2 which is a 
copy of the communication sent by. the 
appellant to the Divisional Panchayat 
Qfficer, Erode, does not contain any re- 
ference to the handing over of such build- 
ing materials to the successor of the appel- 
lant. We therefore agree with the Court 
below that the evidence let in is insuffi- 
cient to prove that the appellant has fully 
accounted for the public funds which he 
admittedly drew from the Panchayat. 


8. The next question is whether the 
claim isin time. We have, in passing re- 
ferred earlier to the material provisions 
of the Act of 1950 and the Act 1958 in 
relation to institution of surcharge pro- 
ceedings against delinquent officers of 
persons in management of the Panchayat 
or its servants etc, As already stated, the 
rulesrelating to powers of auditors in the 
matter of surcharge under the Tamil 
Nadu Panchayats Act, 1958 which were 
framed in exercise of the powers confer- 
теа on the State Government by clause 
(xvj-a) of sub-section (2) of section 178 of 
Act X XXV of 1958 cameinto force on the 
2nd September, 1964. Rule 1 thereof pro- 
vides that the Commissioner of Panchayat 
Union Council or the Executive Autho- 
rity of a Panchayat shall submit all ac- 
counts to auditors appointed under sec- 
tion 141 of the Act as required by the 
auditors, Rule 2 enumerates the powers 
ofthe auditors, Rules $'and 5 touch upon 
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the duty of. the - auditors, . Under rule 
3, the auditors shall report to the con- 
cerned Panchayat or Panchayat- Union 
Council any material impropriety or ir- 
regularity which, they may observe in 
the expenditure or in the recovery of 
monies due to the public body. "They 
should also report on any loss, waste or 
misapplication of monies or other pro- 
perty if such loss, waste or misapplication 
is a direct consequence of his neglect or 
misconduct with the names of rersons 
directly or indirectly responsible for such 
loss, waste or misapplication, Rule 5 pro- 
vides that any auditor empowered by the 
Government under section 141 of the Act 
may disallow every item contrary to law 
and surcharge the same on the person 
making or authorising the making of 
the Шера! payments and may charge 
against.any person responsible therefor, 
with the amount of any deficiency, loss or 
unprofitable outlay incurred by the 
negligence or misconduct of that person or 
of any sum which ought ta have been,’ 
but is not -brought to account by that 
person and shall in.every such case certify 
the amount due from such person. The 
Explanation to rule 5 reads thus : 


Tt shall not be open to any person Wiese 

_ negligence or misconduct: has caused 
or contributed to any such deficiency 
от loss, ta contend that notwithstanding 
his negligence or- misconduct, the defi- 
ciency or loss would not have occurred 
‘but for the negligence or misconduct 
of some other person. ?? 


The next rule says that any person who is 
aggrieved by disallowance, surcharge or 
charge made, could ar ply to the Principal 
Civil Court of Original Jurisdiction to 
set aside such disallowance,surcharge, etc. 

and attack the.surcharge certificate. The 
aggrieved person has also an alternative 
remedy. Instead of applying to the- 
Principal Civil Court of Original Jurisdic-. 
tion and taking their orders thereon, sub-, 
clause (2) of rule 6 says-that any decision 
of the Principal Civil Court of Ori inal 
Jurisdiction under clause 6 (1) (a) is 
appealable and such appeal shall lie to the 
High Court. The sole respondent in all 
such proceedings shall be the auditor. 
It is in this context that.the Revenue 
Divisional Officer alone figured as the 
respondent in the trial Court, 


We have.already traced the: history 
F these surcharge” rules, Though the 
rule-making power enables the framing 
of such Rules under the Act of 1950, for 
some reason it was removed from the 
statute book in, 1957. "Thereafter, it 
reappeared again only in 1964, though in 
the interregnum. the new Act XXXV of 
1958 was-passed. Mr. Sivamani con- 
tends that the claim is barred by limita. 
tion in view of sections 173 and 165 of 
Act XXXV of 1958. His argument is 
twofold. Firstly, he would say that it is 
the President ofthe Panchayat who under- 
took the work, and section 172 is a special 
provision which applies to suck a situation 
and the action not having been injtiated 
within three years from the date when 
the cause of action arose, the claim is 
barred by limitation. Secondly, relying 
upon the general.. provisicn, namely 
section 165 of Act XXXV о? 1958; the 
learned counsel contends that the claim 
not having been made within three yéars 
from the date when it first ought to have 
been made in a manner known to law, 
the demand in the shape of a surcharge 
certificate is unsustainable. Of course, 
on the merits he contended’ rathér 
hesitantly that the appellant is not liable. 
Learned Government Pleader, on the 
other hand would say that the Surcharge 
Rules framed under section 178 (2) f. х1-а) 
of Act XXXV of 1958 operated indepen. 
dently without reference to sections 173 


.and 165 and thus viewed, the issue of the 


surcharge certificate under Exhibit А-5 
and the prior notice Exhibit P-6 calline 
upon the petitioner to explain were all 
done under statutory authority, and that 
therefore the appellant is bound by it and 
he cannot. ‘claim that there was no. cause 
of action at all (о investigate and much 
less discover the misapplication of public 
funds which is traceable to covert, acts on 
the part of the appellant. 


10. No doubt, sections 173 and 175 of 
Act XXXV of 1958 apparently do over- 
lap i in the matter of the period of limita- 
tion for recovery of monies which are 
the subject-matter of misapplication, 
loss or waste due to some Overt or covert 
act on the part of any person connected 
with the Panchavat.. Whilst section 173 
deals with the. liability of the President. 
the Fxecutive Authority and the members 
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of the Panchayat for such waste or mis- 
application of ‘panchayat properties, 
section 165 is general in scope and deals 
with’ an action against any person from 
whom the Panchayat could . recover 
monies due to it. О? course, section 165 
also speaks of the period within which a 
Prosecution could also be laid against a 
Person in connection with viclation of 
any of the Rules, by-laws, regulazions, etc. 
or non-payment of any tax or any sum 
due to the Panchayat or Panchavat Union 
Council. We are unable to appreciate 
the contention’ of the learned counsel for 
the appellant that in a case where proceed- 
ings are initiated under a special and an 
express procedure provided for in the 
very same statute, the general provisions 
réferted to in sections 173 and 165, though 
thé former is somewhat special in nature, 
would exclude the operation of such a 
special procedure. It cannot be gainsaid 
that the rule-making power under section 
178 includes the framing of rules in con- 
nection with the powers of the auditors 
to surcharge items, etc. The auditors 
referred to in section 178 and in the other 
provisions of the Act have a special mean- 
ing since séction 14] of thé Act refers to 
the ‘appointment of ‘such’ auditors. 
Section 141 provides $ » i 


** The Government shall appoint audi 
tors of the accounts of-the receipts and 
expenditure of the funds of the Pancha- 
yat Union Council and of the. pan- 
- chayat. Such auditors shall be deem- 
ed to be *public servants ? within the 
meaning of section 2] оЁ the Indian 
Penal Code, ›». LE ж 


Therefore, it follows that when section 
178 (2) (xvi-2) contemplated the making 
of rules in connection.with the powers of 
auditors to disallow and. surcharge, items. 
and for recovery of sums so disallowed. 
or surcharged, then it cannot be said’ 
that such amounts so disallowed or sur- 
charged by the auditors would-be amounts 
which have. to be. accounted for. by-the 
named -officer-under section 173 ог by 
апу. other person under section 165 of 
the Act. The special excludes the 
general, is a well-known principle. 


11. Natarajan, J., in an.elaborate judg- 
ment while considering.a similar situa Чол 
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held in Sahadevan у. Muthurait, that nd 
time-limit is prescribed undef, the Act 


for audit proceedings being taken or ^ 


completed, and it is therefore, с]еат that 
section 173 has no application tó 'sur- 
charge proceedings 'and recovery of 
amounts thereunder, and consequently, 
the period of limitation prescribed under 
section. 173 cannot have applicátion tó 
audit proceedings. We are not excerpt. 
ing any passage from this 'jüdgment 
since such truncated references would,to à 
considerable extent, whittle down the 
force of. the opinion of the learned Judge 
who decided the matter. We entirely ^ 
approve of the ratio in this judgment. 
Varadafajan, J., also had to consider а! 
similar matter in two. unreported judg- 
ments—one in Periaswami Gounder v. The 
Divisional Officer, Erode? and the other. in 
Ramaswami Gounder v. The Revenüe Divisional, 
Officer, Dharmapuri3 both of which wete 
brought to our notice апа thelearned. 
je took contrary views. In the former, 
ie held that аз there is а specific provision 
in rule 6 as regards time in the matter of 
taking proceedings against. persons ‘sur: 
charged, section’ 165 would not apply 
and that there is no period of limitatión 
which could be invoked in the matter of 
enforcement and recovery of the amounts 
mentioned in the surcharge proceedings. 
But, in the latter judgment of his which 
is also unreported and which is apparently 
relied upon by Mr. Sivámani, the learned 
Judge said that the claim is barred by 
limitation and proceedings under sür- 
charge are governed by the Rules'in séc- 
tion“165, of the Act. ' While we approve 
C.M.A.-No. 504 of 1972, we dissent тоц: 
his judgment in С.М.А; No,278 of 1973. 


12. That this is the correct view has been 
held as early as 1935 by Venkatasubba 
Rao, J.,in Kondho Rayagaru.v. .. The Diss. 
trict Collector of Ganjam4. The facts therein! 
could be summarised thus. „A` bill. .collec-' 
tor collected certain amounts of house tax’ 
in Union Board and did not bring them 
1. (1975) 2 M.L.J. 122 : 88 W. 59 (S.N.). 
-2.' G.M.A.No.504 of1972 . Vp d 
3. C.M.A. No. 278 of 1973, : : - 
4. (1935) 68 M.L.J: 232 < 41 W, 254.: 
LLR, 58 Mad. 940: A.LR. 1935 Mad, 264,._ 


i 
of the-fudgment'of. Varadarajan, T., ‘in: © 


ж 


i) М 


iato account, The audit reports adverted 
to it but the then President of the Local 
Board did not have. the defect remedied. 
Long thereafter in 1929 when the collec- 
tions relating to 1925 were audited, | the: 
auditors issued a surcharge : certificate : 
under the Surcharge Rules then in exis- 
tence.under the Madras Local Boards Act: 
. XIV of 1920. , They surcharged the Presi- 
dent of the Board with the amount.of.the 
loss. The President "appealed under rule 
6 of the Surcharge Rules under the Local 
Boards Act to have the order of surcharge 
set aside and pleaded, that action having ` 
been taken beyond three years from the 
date when the cause of action arose, it was 
barred. Venkatasubba,Rao, J., ` after 
considering the Indian. and English Law: 
on the question, held section 227 of the. 
Madras Local Boards Act is in pari materia. 
with section 173 of the Tamil Nadu Pan- 
chayats Act, 1958, and the Surcharge 
Rules.framed under, the Local Boards’. 
Act afe almost similar to the Rules framed 
under the Tamil Nadu-Act of 1958 under 
section 178 (2) thereof thus: ^ — 


"* There was no inconsistency between’ 
-section 227 of the Madras Local Boards’ ' 
‚Асе and the Surcharge Rules, and that ' 
rule 5 was not ultra vires Of the local 
' Government, and there being no period | 
of limitation prescribéd · Ку the Rules., 
for issuing a certificate of surcharge, the’, 
certificate issued by the auditor was not 
vitiated. ?? Mee uf 
13. The next contention. of ‘Mr,‘Sivamani’. 
is that the President being the person who 
has been surcharged, and he being special- 
ly-included as. the · person against whom. 
suits ; could. be filed ог scompensation, or ` 
for-misapplication of funds under section ` 
173,-it is that section alone-which should : 
be invoked for the, purpose of furthering ` 
the cause if any of .the:-Panchayat.. Here 
again, there is a. fallacy.” The special . 
provision relating to recovery of monéy 
misapplied oz.which is the subject-matter x 
of malfeasance or misfeasance * by persoris ' 
like Presidents, Executive Authority, and 
Members depends upon the fact that. there 
іѕ а cause of action against them which. 
was ávailable tó'the Panchayat and which’. 
could be availed of by them for commences - 
. mentoftheaction. In fact,section 173(2) . 
says that every such suit. shall be commen; 
ced within three years after. the date on , 
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which the cause of ‘action arose. To a 
similar effect is the provision under section 
165 which says that a suit to Xecover dues’ 
contemplated in‘that secticn could be 
instituted. within six yyearsfrom the date 
on which asuit might firsthave been insti: 
tuted., T'he accent 'therefore; is on the 
cause of action which is the main founda- 
tion fo? action. Let us see as to what is the 
date ofthe cause of action in cases where 
misapplication of: public funds is dis- 
covered through the process of the sur- 
charge proceedings, It may be that the 
administrators of the’ Parchayats or 
Councils maybe indulgent in-not forward- 
ing the, accounts to the statutory auditors 
for audit for a considerable length of time, 
but that cannot be taken advantage of by 
the delinquent who misapplied funds. As 
pointed out by Venkatasubba Rao, J., in: 
Kondho Rayagaru V. Phe District Collector of 
Ganjam 1, itis for the Legislature to enact a: 
provision compelling the administrators of 
Panchayats to :b*' prompt in sending’ the 
accounts to the auditors to‘enable them to 
find whether a disallowance or discharge 
of amounts handied by persons in manage- . 
ment should be made ornot. «The appel: 
lant as President of the Panchayat cannot, 
of course, rely'upon and'even if the appel: 
lant contends that the period ofthree years: 
in section 173 and a period cf six years in 
section 165 from the date of the cause of 
action is the guideline for action, we have 
to find out what is.the date о? the caüse of} 


` action in the special and unique proceed- 


ings with which we are concerned. · It is 
notthe date when the funds haye been mis- 
applied, because no one can. say as to on 
what.date it has been misapplied or whe- 
ther it has been'misapplied at all until the 
auditor gives the certificate. All monies! 
handled by publie men in public authority 


_are generally the subject-matter of audit, 


and it is only at the end of such scrutiny: 
by the auditor that a discovery сап be 
made, about any misapplication or wrong- 
ful application of public funds; "Ті еп, 
it. would be'idle to contemplate ' that the 
funds of a Panchayat or a Union Council 
have been misapplied'or misappropriated. 
Human as they' are, persons in' manage- 
ment would not admit.that they have 
misapplied the-funds or they are guilty of 


'1. (1935) 68 NLL.J.232:41 LW. 254: LLR, 
58 Mad. 340: A.I R. 1935 Мад. 204 .- ` ,, 
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malfeasance or misfeasance, Some one 
over their head must tell them that they 


have misapplied and they have committed 
acts of malfeasance and ‘that someone . 


should have the requisite power under the 
Statute to scrutinise their acts and make 
reports on them. Therefore, the cause 
of action, in situations like the one with 
which we are confronted with; can ónly 
arise on the date when the auditor com- 
Dletes the reports and issues thé surcharge 
certificate. It is conimon 'ground in this 


case that action has been laid well within ` 
a-period of 3 yearsfrom the date of the: 
surcharge certificate issued by the audi- | 


tor. Therefore, viewed in thisperspective 


also, we have no hold that the claim'isnot E 


barred by time. F | 
14. C.M.A. No. 465 of 1974 is also dise 
missed; but there will be no'order as to 
costs, ^ бо uH 


Eq vw нна 
IN THE HIGH COURT-OF JUDICA*' 
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PRESENT :—C. j. R. Paul, J. , 


9-4 Mayuranathaswami . Devas- 


thanam, Mayuram, hy its. sole and. 
Hy. Trustee Sri-la-Sri Ambalavana | 


‘Pandara Sannadhi Avi, Adhinakar- 

thar of Thiruvaduthural.Mutt. —— 

Е ад ' | Appellant™ 

D. . бу, Y d à a + ii * Ld E » у 
Jagadeesa' Thevar and others)! — 
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(Abolition - and 


Madras. lam —Bstatés 
j Act (XXVI 


"Gonversion: into’ Ryotwari) 
9j.  1963)— Madras Minor -Inams 
Abolition Act (XXX of; 1963), section: 3' 
K1) and section 13—Lease of vacant land— 
Tenant putting -up superstructure—Landlord’s 
nuit for possession of site after removing supers 
‘tructare—Ex parte decree’ granted—Poti- 
‘ton to set aside'ex parte decree —Dismissed 
—Appeal against that order also ‘dismissed — 
Petition by tenant under City Tenant's Protec 
lo excute delay also dismissed—Byecution oj 
decree for possession—Obstruction bp tenant 
—Paetition ‘for’ removal ‘of obstruction-— Act 
EXD? of 1963 and Act ХХХ of > 1963 
пила into foree—Bfect. | С 
Ёле Minor Inams (Abolition ang Cons 
version into Ryotwari) Act of 1963 
a ee 


A,A.A.Q. No. 85 of 1974. ' - 19th “March, 1976, 
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' buildings. in:an estate. 


поп Act dismissed— Appeal with petition | 
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provides for the acquisitión of the rights 
of inamdars in minor inams in the State! 
of Madras and the’ introduction of ryot:, 
wari settlement'in such inams.as stated 
in the preamble to' the Act. The’ 
Government shall not dispossess any" 
person of any land- in the inam estate in 
respect of which: they consider that he is; 
prima facie-entitled to а, ryotwári:patta - 
pending the decision of the appropriate | 
authority, Therefore, even, before the. 
grant Of ryotwari patta, the possession. 
by any person of any land in a minor’ 


inam is protected, if the, Government ĉon- , 
siders that he was prima facie entitled ‘to’ 
ryotwari patta. То that extent there is’; 
a restriction of the vesting of the estate: 
Once patta-is issued, "the ‘grounds’, on 

which it' had been granted ‘cannot, ће, 
probed into in "execution proceedings: 

odes ur [Paras. 5 ©.6.] 
A combined. reading Qf sections 3 (b). 


and 13 of Act XXX of. 1963 clearly 
shows that the bvildings in an inam .do- 


` nof vest in the Government under sec- 


tion 3 (b). This. is made clear, also: by 
séction:-3 which. deals with “the conse- 
quences of.notification „апа states that 
the consequences ;.mentioned., therein 
provided in the: Act. Therefore: section 
3 (5) would not include the. vesting of-the 
: [Paras 3.] 


Sede cv tus 


, would result save as otherwise expressly 
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Т.В. Элиан. д and К. Rama: 
moorthy, for Appellant. - 


Р, Viswanathan, for ;Réspondent. VON 
The Court idelivéred the, following’ 
Јовомамт? ` (5-12- 1975). —?This ame 


arises under the. following, circumstances : 1 
The: -appellant-Devasthanam filed а svit 
O.S. No.'123 of 1962 before the ‘District 
Munsif of \ ayuram for’ ’ “possession of 
the’ scit site’ after removing the 'seper- 
structure ‘put. шр’ Љу the теѕроддепіѕ- 
defendants. The said suit was Robse 
qu ‘ently; transferred to the District Min- 
sif’s Court, Nagapattinam and numbered, 
as O.S. No, 268 of ‘1965, ‘and a; decree 
was passed’ ex parte on 29th July, 1966 on’, 
the, defendants!" counsel, reporting - ‘no’ 
instruc ions’, and the defendants héing 
absent and; set’ ex’ parte. ` The, decree 
directs the defendants to deliver posses- 
sion, of’ the property. to- the appellant 
after removing the, superstructuré put up 
by: them. The déscription of the. apros, 
perty as. given in the decree. is that it is 
situated in'the.4th Ward. T.S. No. 280. 
having ап area-of 27,378 sq.ft. with the 
tréés and other ‘plants on. it.) Tbe res- 
pondenis-defendants filed a petition ; to 
set, aside’ that ex „Бате decree but it was 
dismissed and against that. order: of' dis- 
missal ‘they filed C. M.A. No; 45,0f 1969. 
in the 'Sub- Court, Maytram but that was 
also . dismissed оп ; 4th , August, - - 1969. 
The respondentsdefendants ` then еа 
O.P. No. 26 of 1965 under section 9 of the 
City ‘Tenants, Protection Act but. that 
petition” Was, also, dismissed. The defen- 
dants then filed an appeal, with, а peti- 
tion to excuse the delay in filing the 
appeal, ; .zgeinst the .dismissal of ‘ that 
petition but that .was, also. dismissed. 
‘Then the, appellant sought to execute the 
' decree; for , possession tohtained by, it.; 
whereupon, the ` respondents obstructed 
delivery of. possession and possession’ was 
not delivered. Е.А. No.,577 of 1970 was 
then filed under Order 21; rule 98 of the 
Civil Procedure Code by. the appellant 
for removal of obstruction. and delivery 
of property to the plaintiff-decree-holder. 
That. application was stoutly resisted by 
the second and third respondents who 
contended that they were minors when 
the decree was passed and their rights were 
not properly safeguarded and protected, 
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and they were not properly represente 
by their Gourt guardian and that the зия 
próperty was within'thé Municipal limin 
and, was’ sitvated in an inam estate grant 
ed in inam to the .plaintit? and they, th. 
respondents, have put up valuable build 
ings and in the partition among then 
the respondents, these buildings and tl» 
area adjacent to them which was a песе» 
sary appurtenance to their building 
were allotted to them, respondent: 
defendants: 2 and‘3 and. by virtue of Ae 
RXV of 1953 and Act ХХХ of 196 
the: entire inam'estate hecame ‘vested J 
the State Govérnment and the intere 
created, in: and over tke inam estas 
before the notified date hy the lanc 
holders ceased: and came to an end an 
as süch the relationship between tk 
plaintiff and them, ‘the. respondents, ° 
landholder and tenants became extingui 
hed and under section 15 (4) of Act XXV 
of 1963 and section .13 of Act ‘XXX « 
1963, the buildings situated. within t} 
limits ofthe inam estate vested from th 
notified date in the person who ‘owned tb 
buildings immediately hefore that dat 
and since the building included’ the site 
the suit site has also become: vested j 
iherh; the respondents’ who ате tt 
owners of the buildings thereon and hene 
no delivery of the suit site could’ he give 
and whatever ‘right, title and. intere 
the/appellant had previous to the notifie 
date came to:an end -by reason of th 
áforésaid' supervening legislation an 
evén the State! Government has no rig 
to dispossess any person of the land ina 
inam estate in respect of. which tl 
Government considered he’ is prima ја 
entitled -to'a ‘ryotwari patta and th 
decree therefore has become infructuo 
and ineffective and cannot be ‘execrter 


‘The learned: District ‘Munsif - 
Меен vpheld; the contention of d 
respondents that under section 15 (4) : 
Act: XXVI of 1963 and:section 13 of A 
XXX of 1963-the ‘suit site alsó becar 
vested in them, the respondents who а» 
thé owners of the bvildings: Ме pu, 
ports to rely on: the decision iin: Silambe 
Sri Ghidambara ' Vinayagar' Devasthana: 
Devakottat through its trustees x v. Duraiswar, 
Nadar and another}, ; 
ЕФ“ 

1, (1957) :2 MLJ. 181, 
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., The, learned Subordinate. Judge, on: 
ypeal concerred with the view -of ‘the 
атпед District Munsif -and , confirmed 
€ order of the learned District. Munsif 
td hence this -second appeal in - which 
A8 contended that since thé appellant 
id ,obtained a decree for eviction, no 
bsequent legislation : could -nvllify the 
"cree and the execrting Court cannot 
» hehind the decree. Vater ei o OM 
pe * As t us i oe 
' It is not disputed ‘that.the decree for 
ectment. óf’ the respondents passed.” 23 
те in O.S. No.-268 of 1965 has become 
tal for the petition filed for setting aside 
е ex parte decree was dismissed’ and .that 
smissal ,was confirmed on: appeal-and 


‘en ‘the petition О.Р. No. 26 of. 1965. ? come into force, was. not. brought to the 


ed hy the. respondents under section ‘9 
the Qity Tenants’ Protection Aċt was 
amissed and when an appeal against 
at dismissal ‘was filed: after a delay with: 
. application :#0 ‘excise the'delay that. 
із also-;dismisséd and 'conseqveritly 
e appeal'was not numbered. : The 1601 
‘ect therefore is that the appellant- 
»vasthanam has a ‘decree for ejectrrent 
Owner of the ‘suit site. The Madras 
am., Estates.,Aholition and Conver- 
т .into. Ryotwari Act XXVI of 
63)'came into. force ‘on 11th Decem- 
1,..1963: while the Madras "Minor 
ams Abolition ` Асі (XXX of 1963) 
me into force on 28th January, 1964. 
1e svit O.S. No. 268 of 1965 had been, 
*d even as early as in the year 1962 
it’ the decree was. passed only on 29th 
ly, 1966 long after Act XXVI of 1963 
Act XXX of 1963 had come into force. 
Iring ‘the ‘pendency of the suit, even 
ough the aforesaid Act had come'into 
‘ce, the ‘respondents did not ‘file any. 
ditional written statement raising the 
ntention which they have now raised. 
ie2éforé ‘it 18: contended ‘that the ‘ress 
ndents.¢annot now he allowed to raise 
i$'pled іп the execution’: procéedings, 
° the^éxecüting' Court cannot gó intó 
з question of the validity of the decrée: 
1e learned counsel for the respondents, 
wever, contends that the ‘general prin 
Me ‘that ‘the éxecvting Cort cannot 
estion the decree would not apply to a 
se where the ‘decree. had: һесоще .in- 
ecutable or infructvous or ineffective 


cause of a change in the law. In ^ 


pport of this contention, the decision of 
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the Supreme Gorit in ‘Haj: Sk: Зарлап v. 
Madhorao has been cited.: by the learned 
counsel for the respondents. In that case 
the suit was filed by the respondent there- 
in for possession of certain fields -hasing 
his claim on his proprietary right to 
recover possession andthe svit was decreed 
and the decree, was upheld by the Nagpur. 
High Court on 20th April, 1951. Mean- 
while, thé Medlryo Pradesh. Abolition: cf 
Proprietary , Rights , (Estates, ' Mahals, 
Alienated. Lands) ‘Act,’ 1950 had come 
into force sometime before the delivery, 
of the judgment in. the High (огт on, 
20th April, 1951 апд the hearing of the 
arguments іп the appeal beforé the. High 
Court’ sometime before . 31st. March, 
1951. „Тһе асі that the aforessid Act ha d 


і 


notice of the High Court hefore- it deli- 
vered its judgment, on 20th April, 195].. 
When, the decree-holder filed an execu-, 
tion, application for delivery of possession. 
of the fields, ће jrdgment-debtor, filed 
án objection to thé delivery, of possession: 
On ‘the ground ‘that the .decreé-holder’s 
right to. ‘djspossess,, she judgment-debtor 
had hecome éxtinguished since the decrée~ 
holder’had lost his proprietary rights in 
the fields hy virtue of the. aforesaid ‘legis-. 
lation : while the. judgrhent-debtor had 
acquired rights to Occupy the fields. ; The, - 
contention raised ọn, behalf of the.décreéz 
holder was that such a contention cannot: 
be raised héfore the executing Cowrt but 
that the judgment-debtor should’ have. 
raised such. a cortention hefore ‘the High, 
Court, before’ the High, Court passed, 
orders in, the appeal The Supreme 
Court observed in regird to that contens. 


tion as follows :—'7 


*.The contention that the :Exeéuting: 
Court cannot question the decree and 
has to execute it as'it stands, is correct,” 
' but this principle has no operatiolr on’ 
the facts. of the. present’ case. The’ 
objection `of the appellant' i$ ‘not’ 
with ‘respect: to the invalidity’ of tlie: 
decree 01: with' respect +0: the learee:' 
His objection’ i$ haséd on the effect' of’ 
' the’ provisions of the Act Which “had! 
- deprived the respondent’of his ‘propiries’ 
' tary rights ‘including the right to re- 
‘cover possession over the land in suit. 


1. (1962.2 5.0.7. 





5755 AIR. 1962-8041 


Ij SRI MAYURANATHASWAMI DEVASTHANAM g. JAGADEESA THEVAR (Paul, F.) 3 


and under whose provisions the res- 
pondent | has obtained the right tó 
remain in possession of it. ln these 
circumstances, we are of opinion that 
the Execvting Состї can refuse to 
execute the decree holding that it has 
^ become inexecr table, on account ‘of the 
change од law and its effect." 


In view of the aforesaid mor ofthe 
Supreme Court, the judgment-debtors are 
entitled to contend-i in the execr tion: pro- 
ceeding that the decree has become in- 
executable Ey reason of the.coming into 
force. of the Madras Minor Inams 
(Abolition .and -Conversion into -Ryot- 
wari) Act of 1963 which came into force 
on 28th January, 1964. The question 
now is whether by reason of the coming 
into force of the aforesaid Act the decree 
has become inexecutable. Р 


5. Тһе Miror Inams (Abolition and 
Conversion into Ryotwari) Act of 1963 
was enacted to provide for the acquisition 
of the rights of inamdars in minor iriams 
in the State of Madras arid the intredvc- 
tion of ryotwari settlement in svch inams 
as stated іп the preamble ;to the Act. 
The Act applies to all minor inams. 
Under svh-section (b) of. section 3 of. the 
aforesaid Act, with effect on and from 
the appointed day and save as otherwise 
expressly provided in this Act, every 
minor inam including all communal 
lands. and -porambokes, waste lands; 
pasture . lands,. forests, . mines, and 
minerals, quarries, rivers and streams, 
tanks and irrigation works, fisheries and 
ferries, situated within the hovndaries 
thereof, shall stand transferred to -the 
Government and vest in them free of 
all encumbrances. Suh-section (с) states 
that. all rights and interests . created 
by the ina mdar i in or over his inam before 
the appointed дау, ‘shall, as against 
the , Government, -cease and determine. 
[Suh-section (3) which deals with; the 
Ча king possession of the minór inam with 
-all-accounts, registers, pattas, muchilikas 
and. other- ‘documents rehting to the 
minor inam contains a: proviso which 
reads as. follows; — $^ 


*Byovided that the Соха shall 
not dispossess any person of any land 
in the minor inam in respect of which 
. they, consider. that he is prima facie 
entitled to a ryotwari patta pending 


the decision of the appropriate auth: 
rity under this Act as то whether suc 
person is entitled to such patta.” 


It the case now hefore rhe it is seen th. 
on 28th June, . 1968 the .Settleme 
Tahsildar passed an order granting ryo 
wari patta in respect of T.S. No. 280, 
of an extent of 28,549 sq. ft. to the appe 
lant-temple. It.is stated therein th. 
that site was a coconut tope in whic 
4 thatched houses and 1 tiled hou 
were constructed by the first responce) 
after the initiation af a süit by the temp 
against him. Further’ the order refe 
to the ex parté decreé obtained by th: 
temple, which had since been taken i 
on appeal in C.M.A. №. 25 of 1968 « 
the file of the Suh-Court, " Nagapattina: 
for delivery of possession of the lar 
after removing the strectures therco; 
The Tehsildar found that under sectic 
9 (1) (a) ot the Madras Act XXVI : 

1963 the témple: was’ entitled to tl 
issue of ryotwari patta with effect on ar 
from the notified date: in respect |: 
those Inds. The lcarred counsel f 
the respondents, however, argued, .th. 
the’ property shown. asitem-l in tl 
de of the Settlement Tahsildar is m 
the site in question now in these procee: 
ings. In ‘support .of thet argument } 
has pointed out that the site is describ 
as, T.S. No. 280/3 of an.¢xtent of 28,5: 
sq. ft. in that order whereas the si 
described in the decree is situate : 
T.S; No. 280° and its extent is,27,3: 
sq.ft. But then’ it is clear that item 
referred to in the S^ttlement Tahsildar 
order is the site in question in the 
proceedings for as I have already state 
it refers to the ex parte decree obtainc 
by the temple, which had heen take 
up in appeal in C.M.A. No. .25 of 19 
and it is also stated that delivery i 
possession of: the land after removir 
the structures thereon: had been aske 
for.’ The T. $. number of item-1 5 
the ‘order of the ‘Settlement Tahsild: 
is also. 280 though the  sub- divisio 
number is noted as 3 whereas in tb 
decree the sub-division number is nt 
noted. There is also a ‘slight: differen 
in the extent., Nevertheless, it is cle: 
that item-1 in the Settlement Tahsildar 
order, is: the site in question in the: 
proceedings in respect.of which a туо 
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"ari patta has been granted to the temple. 
igainst that order no appeal has been 
тебетей. — 07 : 


. Now, as I have already pointed out 
nder. sub-secticn. (d) Of section 3 of the 
ict, the Government shall not dispossess 
ay person of any land in the inam estate 
t respect of which they consider that he 
i prima facie entitled to a ryotwari рана 
ending the decision of the apnropriste 
uthority. , Therefore even before the 
rant of a ryotwari patta, the possession 
y any person of any land in a minor 
1am is protected, if the Government 
osiders that he was prima facie entitled 
) а ryotwari рана, To that extent 
re is a restriction of the vesting of 
те estate, under section 3.: It is also 
Oticed that ,the respondents: never 
pplied for the issue of a patta in their 
vour. . The issue of patta to the anvels 
mt was even before it toak proceedinos 
з exécution, , Once patta is issved, the 
rounds on which it had been. granted 
по be prohed in a proceeding like 
в. ; US ; 


The learned counsel for the respon- 
nts, however, cited. the decision in 
аја of Vizianagaram, -In re.) There 
was held that once it is granted that 
ie Sites'in question in that case which 
ете house sites became pert of the 
»rmánently settled estate, section 3 (5) 
! the Madras Estates (Abolition and 
onversion into Ryotwari).Act of 1948 
tainly gave power ta the Government 
v take them over unless the Zamindar 
as entitled to be granted ryotwari 
ittas under section -12 and similar pro- 
sions of that Act. But that decision 
Ш not apply to the case now before me. 
here the contention that wes raised 
as that the lands were owned before 
e, permanent settlement by, the Zamin- 
т? predecessor and that the permanent 
sessment was notarrived at after taking 
to account uncultivated arable and waste 
nds, that they were given practically 
зе to the Zamindar without any addi- 
mal assessment and that, therefore, 
€ vacant sites must he taken to he 


4 А 


ED 


L. (1953) 66 L.W. 84: (1953) 1 Ng.L.J.289 : 
LR, 1953 Mad. 416, NL. 
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ortside. the. scope of -the -permanent 
settlement. - In repelling that conten- 
tion, the Division Bench held as already 
stated above, І 


8. Undoubtedly, under section 3 of the 
Act the entire inam vested in the Govern- 
ment, But the proviso to sections 3 (3), 3 (4) 
states that person who was in possession 
0: any land in the, minor inam whom 
the Government corisider was prima facie 
entitled to a ryotwari patta pending the 
decision of the appropriate &uthority 
under the Act, as‘ 10 whether he is 
entitled to svch patta or not, shall not 
b» dispossessed’ by the Government. 
Therefore, even though in the case now 
before me, the entire minor inam vestec 

ir the Government by reason of section 
3 of the Act, yet apparently the Govern- 
ment by reason of section 3 of ће Act; 
did not dispossess the landholder, пацер; 
the temple, of the land since they consi- | 
dered that it was prima facie entitled ta' 
a- ryotwari atta and’ sibseqvently the 
Settlement Tahsildar had granted a — 
rvotwari patta to.the appellant: There- 

Icré- the vesting provision under section 3 

07 the Act.cannot be invoked by the 
respondents: to defeat the claim of the 
appellant to recover possession of the 
lend, in respect of which: раа ‘has béen 


z-anted to it, from the tenants, 


A "The learned · District, Munsif, 
however, held that tbe decision in 
S:lamban | Sri  Chidambara Vinayagar 
Levasthanam. Devakotta: through its trustees. 
Luraiswamy Madar and another 1, was appli- 
cable to the present case. But, then 
the aforesaid decision, came up on appeal 
before a Division! Bench in'’ Silamban 
Si Ghidambara Vinayagar Swami. Devas- 
tkenam, Devakottai. through its trustees 8. 
Z..M. V. R. Murugappa Ghettiar and 
ofers v. Duraiswami Nadar. and .othérs, 2. 
There the lindholder suéd the tenant 
{сг rent in respect of a site let oot: prior} 
tc. 1948 for , building ' purposes. The 
sce was. sitvated in a' village which 
censtituted an estate which was ‘notified 
aad taken over under the provisions of 
.l. (1967) 2 M.L.J. 181. 


| 


2. (1971) 2 МІ. Ј.278; 84 LW. 492; A.L,R. 
197} Mad.474,, 7° - : 
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Madras Act XXVI of 1948 and on that 
daté the building continued to be in the 
occupation ‘of the tenant. ‘It was côn- 
terided on behalf of the tenant that under 
the provisions of the Madras Act XXVI 
of 1948, the site along with the building 
had vested in the tenant and the title 
of the landholder got extinguished.. It 
was held that the result of sub-section (5) 
of section 18 of Act XXVI of 1948 was 
that. the -definition contained therein 
with regard to -a building- would have 
this consequence that, if the building as 
well as the site on ‘which it stands both 
belong to the same person upon the noti- 
fication, both: of them will vest in that 
person, but the provisions of sub-sections 
( 4) and (5) of section 18 of the Act do.not 
contemplate: a transfér of the owner- 
ship of the site to the Owner of the build- 
ing where it had not already belonged to 
him and unless there is a coalescence 
of the ownership.of the building as well 
as of the site on which, it stands, there 
.will be no vesting under sub-section (4). 
Tt was further observed in that decision 
that ''if the appellant even after thc 
notified date continues in possession of 
the land undisturbed hy the rightful 
owner, if any, that, in our opinion, 
would entitle it to demand and collect 
rent from the tenant and the: possessory 
title of the appellant subsequent to the 
date of the notification will enable it to 
maintain the claim for rent.” ` 


10. In the case now -before me, as 1 
have. already pointed out even though 
the ‘entire minor inam vested in the 
Government, the Government did not 
take possession of the land in question and 
subsequently ryotwari patta had been 
granted. to the appellant. and as such 
the appellant was certainly entitled. to 
get possession of the land in pursuance 
of the decree from the tenants- 
respondents. ." A f В | 


11. In, Muthuzel Pillai v. Hazarath Syed 
Shak Mian Sakkab Sahib Kadhiri Thaikal!, 
a ‘suit was filed by the Hazarath Syed 
Shah Mian Sakkab Sahib” Kadhiri 
Thaikal for recovery of vacant posses- 
sion of a particular land from two defen- 





1. (1974) 1 M.LJ. 99: 87 L.W, 71: А.А. 
1974 Mad. 199. 
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dants atter.rémoving the -superstructur 
put up thereon у them On the grouns 
that the plaintiff was the owner. of th 
site and that the site was leased out t 
one Muthayya Pillai and the secons 
defendant and е period of lease: ha 
expired and: the defendants 1 and 

who-had pui up superstructures on th 
site had sub-let the property in favovr ¢ 
the third defendant. After obtaining 

decree for possession Of the svit propert 
after ‘removing the superstructures pr 
up by defendants 1 and 2 and for rents 
the plaintiff took execution proceeding 
for obtaining possession of the propert 
as per the decree and delivery wi 
ordered: A Q.M.A. was filed again 
that order which was dismissed, It wi 
contended in the G.M.S.A. filed again 
the dismissal cf that С.М.А. that tb 
decree’ was not executable and the rei 
pondent-plaintiff cannot recover posse 
sion inasmuch .as the land had bee 
taken Over by the Government und: 
the Tamil Nadu Minor Inams (Abol 
tion 'and Conversion into  Ryotwar 
Act XXX of 1963, ' There also ryotwe 
patta had been issued in favour of th 
landholder for the land .in qvestio 
Gokulakrishnan, J.'observed as follows: 


“The qvestion аз to whether afte 
the coming into force of the Act XX 
: of 1963 a landlord who is the owns 
: Of a vacant site can get possession г 
the same from. the tenant, came о 
for decision in M. Ramaswami Pillai 
- Azarath Syed Sha Mian Sakkab Sab 
Khadiri : Thaikal, Thanjavur! before tb 
Court. Venkataraman, J.,relying on th 
. decision in Silamban, Sri Chidamba 
Vinayagar Devasthanam у. i,,Duratsar 


. Nadar?, end also the. one j 
(Veerappa Chettiar v. Ravve | Gushade 
wara Swami Devastkanam)®, һе) 


. that the provisions .of vod Act ү 
' apply only'io that person. who is 

. owner of -both the building and tl 
2 site”. r en ; "TD 
The learned Judge ‘rejected the conter 
tion of the learned counsel for the appe 
lant-tenant that no execution can ta) 





1. C.M.A. No. 23 of 1972. _. 
.2. 84 L.W. 492: (1971) 2 Му, Ј. 278. 
3. S.A. No. 369 of 1966, 
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| 
lace in view of section 13 of the Tamil 
ladu Act XXX of 1963. | | 


2| -In the case now hefore me, it is 
lear that the superstructures. were put 
pon the site. which was a coconut tope, 
fter the ‘suit for eviction was instituted. 
the finding of fact is that it is the zenarits 
‘ho.had put up the building after the 
Hi эз. 070007. ' н 


E j D 7 ^ 
31 Admittedly, on thc notified date 
; маз the .appellant-Devastlianam who 


as the owner:of the site: By reason.of- 


ction 3. of the Act. the -respondents 
innot contend that they have become. 
wners of the site in view of the fact that 
ager- section .13 ofthe Aot (XXX of 
963) every building situated within the 
mits of an inam land shall, with effect. 
a, and from the appointed day, vest 
t the person who owned it immediately 
оте that day and ‘building’ has been 
efined in sub-section (2) of that section 
з including the site оп which .it stands 
ad. any "adjacent. premises occupied 
ilan appurtenance thereto, especially 
hen the ryotwari.patta has been issued 
' the appellant. for the site in this case. 
‘combined reading of. section 3. (b 
id section 13 of Act XXX of 1963 would 
early show that thé ‘buildings in an 
ат do not vest .іп the Government 
ader .Seotion. 3. (5). This is made 
ear also by scction. 3 which: deals with 
€ .consequenecs of notification and 
ates, that the ‘consequences mentioned 
а еіп would result save as otherwise 
spressly provided in the .Act. There 
“section: 3 (0) would not include the 
sting ofthe buildings in an estate. ' 


I! The orders‘ ‘of ‘both the Courts 
‘low * will -havé, ‘therefore, чо ‘be set 
ide and are set aside and this second 
ipeal is, allowed "with" dosts. nes? vi 


E ct Aa р ras 

| This case having heen set down 
is day for being spoken to-ón the letter 
"the. Advocate dated. 20th. January, 
76 the Court made the following 


rder (dated 19th March, 1976). 


М 
1 А 


D ATE pot 4 4 E 
«Under rule;/28, Order 4,of the 
»pellate. Side, Rules, leave should have 
еп asked for orally immediately after 
e judgment was delivered. No such 
aye was asked fcr at that time and 
пае it cannot he granted subsequently. 
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17. The learned counsel for the res- 
pondents now wants time to be given 
for ‘vacating the premises. For .this 
he shorld file a separate petition with 
notice to the other side as at the time of 
thé ‘pronouncement of the judgment, 

SON А 


nO such request was made, , 


SJ.. ————— GENER E. 
| eue : - Appeal allowed, 
IN THE HIGH COURT OF .JUDI- 
CATURE AT MADRAS. .. ^ ., 
PnksENT.—G. Ramanujam, J. -` Ty 
A. Senkarasadasivam and another 

Appellants 
A AE a E iy E р 
4.Kumaravel and others , NM 
... Respondents. 


Arbitration Act (Хо) 1940), sections 32 to 
34—Suit for partition—Defendant setting ‘up 
en arbitration agreement—Stay application 
siled on basis of agreement Bxistence, of 
agreement disputed — Application ` јо" stay 
dismissed — Truth and, ' validity. of е 
agreement not gone into— Dismissal impro- 
pere . Жога ЦЯ : A e? ЗА К M 
The existence of an- arhitration agreement 
is the foundation of an.application under 
section 34 of the Arbitration Act.: ‘The 
person ‘seeking a stay: under-that pro~ 


„visión has to establish the fact and that 


therefore, the parties.should have resort 
то arbitration. Such a hasic question 
cannot Һе postponed to the stage of the 
оја]. . Even if the existence of the arhit- 
ration agreement is disputed by the plain» 
uff, the application: unde section. 34 
cannot he: dismissed outright without 
deciding the question as to the existence 
of the agreement, as is clear on а con- 
joint reading of sections 32.to 34 of the 
Act. Section 32 bars all svits contesting 
the arbitration .agréements or awards; 
That section specifically says that the 
question regarding the existence, effeat 
От validity of an arbitration agreement 
or award cannot'be gone into.in a svit. 
Section 33 enables a party to an arbitra- 
don agreement or.award or any person 
claiming under him td. challenge thé 
existence or. validity: of an arbitration 





* A,A.O. №,380 of 1976. А 
11th October, 1976, 
‘ i 
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dgreement ‘or aera’ in an application: 
Bled by him ‘for’ we кр pg 
| ee ; , Para, 7] 
While dealing vith il applied tion ‘tinder 
section 34. where һе renee ofan 
arbitration ' agreement " “asserted by 
one party and denied by ‘the: otlier, the 
Court has naturally #0. ' décide: {Дат ques- 
tion for the purpose of granting Or refus- 
ing stay of the suit sought ‘for. ‘Even 
if such’ a question could not be decided 
strictly under’ section 34, section 33 
enables ‘the Court, ori ‘an ‘application 
filed by the party’ under Section 33 who 
disputes ‘the existence Of the agreement, 
to decide, that question. | The Covrt 
is not powerless ‘to decide the dispute 
as to’ the existence, of, an*‘arbitration 
agreement "uhder section 33 on an appli- 
cation’ filed’ by. ‘the plointiff; if is too 
technical -to ‘say that the? Court cannot 
decide that ' Question strictly, ‘under 
Section’ ‘34, as the counter-affidavit filed 
therein ' durig"! the’, “existence óf the 
agreement can, be ‘treated as am appli- 
cation ‘under section 33 challenging the 
existence ` or validity’ of the arbitration 
agreement; and when ‘such’ challenge 
is made,, the Court can decide that ques- 
tion’ іп’ “exercise - Of ` jurisdiction ' under 
section. 33” in the" coupes “ot ’ Сти x 
the ‘application’ under '&ectióri 34,’ 
cánnot therefore, be ‘said that" маа 
arbitration ` agreement is disputed, ‘the 
Court’ has. naturally. to reject the’ appli- 
cation for, Stey | under. section 34. | 
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The Court madé the following `’ 


ORDER. >This àppeal'arises out of ` ay 
ordei passcd. by the lower Court dismis 
sing an application filed by the appel 
lants herein, who. are ‘defendants I ane 
2 in thé sui, under section 34 of th. 
Arbitration Act, 1940, for stay of th 
suit, O.S. No. 82 of 1975 on thè grouns 
that there is an arhitration agreemen. 
hetween the parties | to thé suit. 


2. Respondents 1: їо 4'have ‘filed > 
suit for partition and scparate possession 
of three-fourth share in the suit pro 
perties helonging.to respondents’ 1-to 
and for. reccvery of maintenance sais 
to' be. due to "the fourth "respondent 
Respondents: І: to 3 and- the ‘appellant 
are, brothers, being the sons, of on 
Arunachala Chettiar, who' died leavin; 
considerable properties. . The ·. fourtl 
respondent is the widow, of ithe, sai» 
Arunachala - Chettiar while ‘respondent 
5 апа `6 are the: wives of appellants 
and, 2respectively. The said Arunachal 
Chettiar-had- executed a Will on. 60 
November, 1958 bequeathing his proper 
ties equally i in favour of all hisisons. A 
no provision was made in the said Will ix 
‘of his wife, she disputedicthe Wil 

O:S. No..32:0f 1959. . However 
ie Said suit.was :compromised hetweex 
the parties by the fourth responden 
agreeing to-receive maintenance at th 
rate of Rs. 350 per month, from the sons 
After the‘ death. of their. father 
Arunachala Chettiar, appellsnts-1-and : 
have heen in' management of the: ‘entit 
properties. Respondents‘ 1 to 3° ane 
‘their mother, the fourth respondent hav 
now filed the suit for partition and main 
‘tenance, Out of which ‘this appeal arises 
alleging fraud.on the part of the appel 
lants in’ фе. course of the -managemen 
of the. business ‘апа. other properties a 
the family: and complaining that fron 
the income of. the joint family,-the 
have’ acquired . properties -benami i» 
the names of their ‘wives, коеп! 
5 and 6. 


3. On receipt of the summons in th« 
suit, the appellants’ filed an . applicatior 
under secticn’ 34 of the. Arbitration Ac 
alleging that there is an arbitratio 
agreement dated: 3rd January, . 197. 
entered into, between : all the- brothers 
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aat under. the said agreement, if any 
ispute arises regarding the, partition, 
па division of the properties hetween 


е sharers, the same ‘should he referred’ 


»'the arbitration of one S. Arumuga- 
nami Nadar, Tirunelveli Junction -tor 
is award and tlie parties will ahide “hy 
1с Same, and that. in the face of the 
Ча arbitration agreement ‘dated 3rd’ 
amuary, 1971, the'suit.has to he stayed 
nder sectiori 34 of the Arhitration Act. 
\espondents , l., to 4:resisted the said 
pplication for Stay contending that 
16 agreement dated 3rd January, 1971 
з up by the. appellants is-not true and 
enuine,:that the same-had heen created 
audulently by, the appellants ; to pres 
ent, respondents 1 to 4 from getting 
reir legitimate ‘shares in the suit pro- 
erties, and. that even if the agreement 
ated 3rd January, 1971 is true’ and 
alid, having: regard to the subject- 
vatter of the suit and. the. relicts claimed 
за the Gourt will. be : justified 

x rejecting the application. ‘for stay in 
RETCISC ‘Ot. ‘its. discretion.. Then,. the 
iain contest between the parties: in 
зе application under section: 34 . of the 

гац Act is .аѕ to the exercise 
па binding. character Of the agreement 
ated ` 3ra :.January, 1971 contain- 
"S the arbitration clavse. íi . 


ii The appellant had. ‘produced. the 
riginal. of the agréement; dated 3rd 
anuary, 1971~which has, been marked 
в. Exhibit .В-4. They have ‘also filed 
fiidavits from two of -the attestors 
"herein they have stated that,all the 
rothers voluntarily. signed the, agrec- 
зеді. They have also filed an affdavit 
"om, Arumugaswami Nadar, the arbitra- 
эт referred to in the said .agreemerit, 
therein he has stated that if reference 


! made to him.by the parties as per the | 


rms of the iagreement dated. 3rd 
anuary, 1971 he is Willing, to. enter 
pon his duties and give his award in 
spect of. the disputes i!between the 
rothers. р 


« As against, this, теѕропаепіѕ 1 Чо 4 
ad filed an affidavit from. one of the 
ttestors to’ the alleged agreement dated 
rd January, 1971 wherein he has 
tated that the parties to the agreement 
ave not signed. the same in his presence, 


. THE MADRAS LAW. JOURNAL REPORTS 


{1929 


and that when the agreement was hrought, 
z0 him for hig signatures, the, document. 
had already heen’ signed hy the parties. 
The lower Court has proceeded to decide 
the question; :relating to the execution 
of the agreement in the: light’ of. the said 
affidavits | „without, ` giving any further 
opportunity to; the parties to. adduce 
other evidence; either oral. or dogu; 
mentary. It felt ‘that the’ versions given 
by. the. attestOrs, to the agreement Ur 
not ` uniform and. that there; „being,“ 
spécifia issue raised i iri the’ Suit as regards 
de existenaé of the disputed, agreement 
and. the maintainahility of the suit in 
the face of ‘the’ said: agreement, the’ ques 
tion’ as tO the existeriae of the’ agreément 
can he decided. -by trying that i issue аза 
preliminary issue, at the stage of thé 
trial The Jower Court, also, iook the 
view that aa the agreement ‘creates 
certain rights in favour of thé pétitioners 
1 to 2 and others, , it dannot he admitted 
in. évidenae for want of ‘registration. 
Оце other ‘reason given, hy Ше Icwer 
Gourt is that the arbitrator having stated 
in the. affidavit that, if thé, ‘parties, had 
chosen: to’ ‘refer’ the’ matter he would 
arhitrate, and the parties having chosen 
the Court for getting their remedy, theré 
is no purpose in staying the suit: ; Then 
the “lower, Court progeeded : to day that 
as the matter involved in the suit being 
highly complicated, , and. the, ste kes 
involved being very high, it would. not 
bé possible’ for the arbitrator to decide ‘the 
dispute and therefore, the | suit, need’ not 
he stayed. The further ‘reason giver 
-by ‘the Court helow for not staying the 
suit is that respondents 4 to 6 not being 
parties to the alleged arhitraüion- "agree- 
ment, there cannot һе an arbitration in 
relation to: them. The order: òf ` the 
lower Court has heen: Se by. the 


кошок, “| 
6. It ‘is’ leaner Bs die, learned 
counsel {ог the appellants that the 
Court helow has not given any specific 
finding аз-10 the existencé or, otherwise 
of the ‘agreement, , Exhibit 4. dated 
3rd January, 1971 on the ground ^ dt ‘can 
he decided later in the suit as а prelis 
minary issue, and that the said approach 
of the lower Court is entirely erroneous. 
lt is pointed out hy the learned counsel 
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that іп ап application for stay of ће suit 
under section 34 of the Arhitration, Act, 
the Qourt has necessarily to decide the 
question as to the existence of the arhi 
tration agreement on the hasis of which 
the application for stay had. heen filed 
and that it is not proper for. the Court 
to postpone the decision on that question 
to he-decided in the suit and dismiss the 
application for stay on the ground that 
there is no case for granting stay under 
Section 34 of the Arbitration Act. 


7: A perusal of the ‘order of the lower 
Court makes it clear that it has. not 
given any finding on the question ss to 
whether the- agreement, Exhibit В-4, 
dated 3rd January, 1971:set up hy the 
appellants is true and genuine. ` Fdo 
not see how the lower Court бап proceed 
to dismiss the application for stay under 
section 34 without going into the ques- 
tion as.to whethér there is а binding 
arhitration agreement between the parties 
or not. The existence ‘of the arhftra- 
tion agreement is the 'foundation for 
ац” application under section 34 and 
therefore, the peison seeking а’ stay 
junder that provision has 10 establish 
that there is an arhitratien’ agreement 
touching the matter in dispute in the 
jsuit and that therefore, the’ parties.should 
have ‘resort “to arbitration.’ Such’ à 
basic question cannot he postponed to 
|the stage of the trial. Even'if the exis: 
tence of the arbitration 'agrcement is 
jdisputed bythe plaintiff, the" applica. 
ition under ‘section: 34 cannot he dismis- 
sed outright without deciding the-qves- 
|tion as to the existence of the agreement. 
|This 'position is clear on а "conjoint 
reading Of sections 32 to 34 of ће Arhi- 
tration Act. Section 32 hers all suits 
contesting the  arhitration .agreements 
jor awards. hat ‘section’ specifically 
]says that the question regarding the 
existence, effect or validity of an arhitra- 
ition agreement or award cannot he gone 
jinto in- a suit. Section’ 33 enables a 
party: to an arbitration agreement or 
award or any persón claiming under 
him to challenge the existence’ or vali- 
|dity of an arhitration agreément or 
jaward in an application filed hy him for 
the purpose, Е 17 
M L 7—44 









J 
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8. In Mathu Кану v. Vare  Kutty!, 
Satyanarayana Rao, J., while dealing 
with a similar Order passec under section 
34 of the Arhitration Aot, expressed the 
view that as the very foundation of the 


jurisdiction of the Court to.stay the 


trial of the suit under section 34 is the 
existence of an arhitration agreement, 
the Court has necessarily to find whethe» 


-the agreement exists between the parties. 


The following observations of the learredl 


_Judge are very pertinent : 


“The very foundation for the juris- 
diction of the Court to stay the tria) 
‘of a suit under section 34 is the exis- 
tence of гп arbitration agreement. 
The applicant comes to Court and 
asserts that there is.such an agreement 
‘while the other side either disputes 
the truth of such an agreement or 
admitting its truth pleads; that it is 
-invalid by reason of ` other witiating 
circumstances ‘which are open under 
law for the objector to raise and prove. 
1 do not. see’ any reason why in thaw 
event ‘when .the question was raised! 
and. validity of the jurisdiction of the 
Court depends upon the result of ‘its 
decision on that question, the’ Court 
` should not try.that issue. "Section 3% 
in my Opinion, gives . an independent 
right to à person who wishes to 
challenge the existence or validity ой 
мі arhitration agreement or award' 
` and to anticipate the other side and 
to initiate proceedings to have those 
.questions determined beforehand . 
‘It-does not, in my opinion, prohibit 
the Соте acting ‘under section 34 of 
the Act from deciding a question 
‘which is raised hefore it for the deci- 
sion and the decision. on which ‘alone 
would deperd the exercise of its juris- 
diction. From. this point of view it 
seems t0-me that the learned’ Subordi- 


` -nate Judge was, justified in prevent- 


ing-the: plaintiff from adducing evi- 
dence on фе question of fraud and 
mis-representstion put: forward by 
him. ‘If necessary the counter filed 
' by the plaintiff may he treated: as ар 
application under section '33, but I 
think even this is not required." 
1. (1949).2 М.1..Ј.239.:: 62 L.W. 576: 
A.I.R. 1950 Mad. 64. | 
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| 
The same view has: been taken by a 
Division -Berich::of the Bombay: High 
Gourt in Bhagwandes” v. : Atmasingh?. 
In that case the defendant in the suit 
made -an applicstion for stay vnder 
Section 34 alleging an arbitration agrée- 
rhent and the plaintiff denied the existence 
of such an agreement. It was argued-on 
Behalf of the defence in that stage that 
ih view af sections 32 and 33 of the 
Arbitration Act, the plaintiff was not 
entitled to challenge the existence of an 
arbitration agreement in that proceed- 
ing, thàt.it wes.incumbent upon. him if 
lie wanted to. have that question decided 
16 take out a substantive application 
under section, 33 of the Act challenging 
e existence of ari arbitration agreement 
and obtain ‘а decision of the Court on 
that point. The Division Bench, how- 
ever, took the view that'as the effect of 
sections 32, 33 and 34 wasnotto preclude 
tlie respondents in an application under 
section 34 to set up the defence of non- 
existence -of ‘an agreement which was 
propounded hy the other side, there is 
© impediment for the Court te adjudi- 
cate upon the existence of the arbitration 
agreement in an, application under 
section 34.' The: above two decisions 
dlearly indicate that in an application 
inder section 34 if the existence of an 
arbitration agreement is disputed by 
the other side, the Court can adjudicate 
On that „question ‘without a separate 
application under. section 33 апа that 
if necessary the counter-affidévit filed 
in an application for stay can he taken 
8 
| 





an application under sectión 33 and 
hé “question, as to the existence of an 
agreement decided in: that application 


itself. Us А D 
9, Learned counsel for réspondents 1 
to 4, however, brings to my. notice a 
decision ofa Division Bench of this Court 
ih Dinasari Limited. v. Hussain Ali and 
Sons?: ; in support of his contention that 
once, the .existence of an, . arbitration 
agreement is disputed in an epplication 
under section 34, the Gourt has no power 
to order stay.of thé suit. In that qase, 





`1. ALLR.I945Boni494. 7 7 5 - - 


:2. (1951) 1 MEL.J. 476 64 LW. 711. (D: 
A.LR. 1951 Mad. 879 (1). 77.“ 


i а 


THE МАРКАЗ LAW JOURNAL REPORTS. . 


[1977 


the Court expressed the .view that as 
the existence of ап admitted:-agicement 
is a necessary pre-requisite for an arbi: 
‘trator undertaking to decide a dispute 
and as it is not open to an arbitrator to 
decide whether such an~ agreement 
exists Or not, a suit in which the agrees 
ment is denied cannot he stayed under 
section 34 0f the Act. However, it is seen 
from the faats of that aase that the written. 
agreement relied on hy the defendant 
was not an agreement as contemplated 
under section 2 (a) of the Indian 
Achitration Act, end therefore, the Court 
proceeded on.the basis that as there was 
no agreement 28 contemplated by the 
Arbitration Act, the svit cannot he 
stayed under section. 34. lt. is not 
possible for me tó. understand the said 
décision às laying down that- wherever: 
an ‘arbitration agreement is disputed 
in an application under section .34 «the 
Court is not entitled to go into the ques- 
tion whether the arbitration agreement 
exists or not. No doubt as ` pointed 
out. hy the learned Judges, it is not 
open to the arhitrator. to decide whether 
the arbitration agreement as such exists. 
or not. However while dealing with 
an application under section 34 where 
the existence of an arbitration’ agree- 
ment is asserted by one party and denied 
by the other, the Court has naturally 
to decide that- question for the purpose 
of granting or refusing stay of the | suit} 
sought for. Even if such a question 
could not, bé decided - strictly under! 
section 34, ‘section: 33 enahles the Court 







on an application -filed by. the par 
"under section 23 who disputes the exis- 
tence ofthe agreement, to decide. that 
‘question. It cannot, therefore, -he-said 
that the Court is powerless to decide the 
dispute åS to. the existence of an agree 
ment and that-such а question сап be 
decided orily in the suit. -Since the-Gourt 
has got the power to decide the, question 
ag to the existence of,an arbitration 
agreement under. seation 33 on an appli 
cation filed-by the -plainti®#, it :іѕ too 
technical to, say that the Court canno 
decide that `- question strictly und 
section 34 as the counter-affdavit filed| 
therein denying. the existence of . the 
agreement can he treated as an ‘appli 
cation under section 33 challenging the 


tr 


Ij 


existence or validity of the arbitration 
agreement, and. when such ‘challenge ‘is 
made, the Cowrt can decide that question 
in exeroise of its jurisdiction under section 
33 in the course of disposing of the appli- 
cation under section 34. 1 cannot, 
therefore, agree with the learned counsel 
for respondents 1 to 4 that once an 
arbitration agreement is disputed the 
Court hag naturally to reject the appli- 
cation fo: stay under section 34. ` 


10. As already stated, in this case the 
Gourt has not. given any finding that the 
arbitration agreement set up hy the áppels 
lants is not true or valid. The conten. 
tion of the learned counsel for the appel- 
lants is that in the event of the Court 
not accepting the affidavits filed by them 
to prove the existence of the agreement, 
they must he given an "Opportunity to 
establish the existence of the agreement 
hy other evidence, oral and documentary, 
but, that the lower Court has not granted 
any Opportunity to the eppellants .to 
establish the existence of the agreement. 
Perhaps the lower Qourt proceeded ‘on 
the basis that the question as to the exis- 
tence .of the Arbitration agreement: has 
to he decided only on affidavits in view 
of section 33. It is true that section 33 
says that the Court shall decide: the 
quen ав the existence on validity of 

е arbitration agreemenr'of the basis 
of afüdavits. But the proviso to -that 
section enables the Court, when. it 
deems it just and necessary, to take fur- 
ther evidence. 1f the lower Court’ felt 
that no decision could be rendered on 
the basis of the affidavits or the. affidavits 
filed are quite inconclusive on. the ques- 
tion in dispute, it could call upon: the 
parties to substantiate theii ‘case’ Бу 
adducing further evidence. ‘In view of 
the above provisions the ‘lower “Court 
should have granted an opportiinity to 
both sides to prove or disprove the ékis- 
tence of an agreement, as the case may he. 
In the decision of Satyanarayana- Rao; J., 
referred to above, the trial: Covrt refused 
to take evidence that was offered by the 
plaintiff to show that the arbitration 
agreement is vitidted by fraud and: mis- 
cepresentation, оп. the -ground ‘that 
under section 34 no evidence o» the ques- 
tion of validity of the arbitration  agree- 
ment could be taken and that it was not 
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incumbent on it to take evidence. The 
learned Judge held that the trial Court 
was not justified in preven-ing the plain- 
tif from adducing evidence on the 
question of fraud and  misrepresenta- 
ton put forward by him. I am, there- 
fore, of the view that the lower Court 
was not justified in this case іг, rot allow- 
ing the appellants to adduce further 
evidence in the case, and in dismissing 
their application for stay without giving 
any fnding as to the existence of the 
agreement. Since the question of 
exercise of discretion to grant stay will 
arise only after a proper decision is 
rendered On the question as to the exis- 
tence of the validity of the arbitration 
agreement, the other reasons, given by 
the Court below for rejecting the appli- 
cation for stay have to be set aside and 
the entire matter has to` be remitted for 
fresh' disposal by the lower Court. 


11. The appeal is, therefore, allowed 
and the matter is remitted to the lower 
Gourt for a fresh disposal after giving 
an-opportunity to both sides to adduce 
such evidence as they consider necessary, 
both oral‘and documentary, in support 
of their respective contentions and after 
giving:a specific finding on the question 
as to the existence and validity of the 
arbitration agreement set up. by, the 
appellants. No costs. ` | 


12. It is seen that in the counter- 
afidavit filed. Ьу: respondents 1 to 4 in 
the application under section ‘$4, the 
invalidity of the arbitration agreement 
has not been specifically pleaded though 
it appears to have been atgued at the 
stage. of the hearing of the application 
that the arbitration agreement, in so 
` far as it relates to the іт respondent, 
"who is said to be insane cannot have 
validity. -Now ‘that the matter 
remitted to the lower Court for a proper 
adjudication as to the existence and 
validity of the agreement, respondent: 
l to 4 are permitted to file а further 
counter-affidavit setting out clearly the 
“contentions es to the invalidity -af the 
arbitration agreemert. If such æ 
“counter-afydavit is filed by .respondents 
Lto 4, the appellants will have an Oppor- 
tunity-to-file-a- reply thereto. Having 
regard to the subject-matter in dispute 


any 
has been 
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between the parties in this case, the 
ower Court is directed to pass final 
orders in -the application within ten. 


weeks from this date. 


RS. 


N THE HIGH GOURT OF JUDICA- 
TURE AT MADRAS. 


RESENT :—$. Surgamurthy, J. 


Appeal allowed. 


3ovindarfaj .. Petitioner” 


?4 i - 

\lamelu Ammal ы ` Respondent. 
Tamil Nadu Indebted Agriculturists ( Tempo- 
rary Relief) Ordinance (I of 1975), sections 3 


та 4—Mesne profits not a © debt’? within 
the meaning of the Ordinance. 


Suits and applications of. the nature 
:ontemplated in section 3 of the Tamil 
Nadu Ordinance I of 1975 alone are 
stayed by reason of. the - provisions .of 
section 4 of the Ordinance. In the 
istant case, the suit was not for recovery 
ofa debt. The suit was for recovery of 
possession of lands with mesne profits, 
past and future. Mesne profits are not 
"debts? within the meaning -of .the 
Ordinance. . З [Рата. 14 


Petition under section 115 of Ас V 
of 1908 praying the High Court to revise 
the order of the Court of the District 
Munsif, Thiruvaiyaru, dated 24th 
February, 1975 and made in 1.А. No. 
135 of 1975 in O.S. No. 105 of pd 


d. Raman, for Petitioner. 
The Gourt made the following 


ORDER.—This civil revision petition is 
Jirected against the order of the learned 
District Munsif, 'Thiruvaiyaru, dismissing 
a! petition filed by the first defendant to 
stay the trial-of O.S. No. 105 of 1973. 

The petition was filed under section 4 of 
Tamil Nadu Ordinance No. l'of 1975. 
Ihe contention of the first defendant was 
that as he is a cultivating tenant and as 
the suit is not Only for recovery of posses- 
sion of the suit land, but also for profits 
past and future, the suit cannot be procee- 
Jed with for tlie time being because of the 
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provisions of section 4 of Tamil Nadu 
Ordinance No. 1 of 1975. Section 4 of 
Tamil Nadu Ordinance No. 1 of 1975 
reads as follows -— 


**4, Stay af proceedings :—(1) All 
further proceedings in suits and appli- 
cation of the naturé mentioned in sec- 
tion 3 in which relief is claimed against 
an agriculturist, not being proceedings 
for the amendment of pleadings or for 
the addition, substitution, Or the strik- 
ing off of parties, but otherwise inclu- 
sive of proceedings conseqvent .on 
- orders or decrees made in appeals, revi- 
sion petitions, or applications for review, 
shall, subject to the next succeeding 
sub-section, stand stayed until the 
expiry Of a year from the date of the 
commencement of this Ordinance.” 


Suits and applications of the nature 
contemplated in section 3 alone are thus 
stayed by reason of the provisions of 
section 4. Section 3 of the Ordinance 
lays down that: 


«No svit for the : recovery Of a debt shall 
be instituted, no application for the 
execution of a decree for payment of 
money passed in a suit for the recovery 

‘ofa debt shall be made, and no suit or 
application for the eviction of a tenant 
on the ground of non-payment of a 

: debt shall be mstitvted or made against 

‚ any agriculturist in any civil or revenue 
Gourt before the expiry of a year from 
the: date of the commencement of this 
Ordinance". à 


2 


Tn the instant case the suit is not for те- 
sovery ofa debt. The suit is for recovery 
Df possession of the lands with mesne 
Mesne profits 
are, not debts within the meaning of the 
Ordinance because in the proviso to 
section 3 of the Ordinance it is provided: 


“that a suit for possession ОЁ land 
shall not be deemed to be a suit for 
recovery of a delit by reason merely of 
mesne profits being also prayed for in 
such suit.” 


Hence the, Order of the learned District 
Munsif is correct. lt is therefore con- 
firmed and the Givil Revision Petition is 
dismissed. No costs. 


RS. Petition dismissed. 


I] ЕРОН, 1.0.5. 7. MOHAMED MUSTHABA SAHIB ( Kailasam, CF.) 


IN THE НІСН COURT ОЕ JUDICA- 
TURE AT MADRAS. Ж: 
Present:—P. S. Kailasam, GJ. and 
V. Balasubrahmanyan, F.. І 
Epoh, Indian Overseas Hank by its 
power agent, Joseph Ambrose 
Appellant" 


9. 


S. M. Mohamed Musthaba Sahib by 
power agent Noor Mohamed (died 
and others .. Respondents. 


Provincial Insolvency Act (V of 1920), section 
28 (c)—Levy of execution on foreign judgment 
— Adjudication of judgment-debtor by foreign 
Court after decree but before leuy of execution 
—Insolvency of the judgment-debtor whether 
bar to- execution in India—Civil Procedure 
Code (V of 1908), section 44-A. 


Section 28 (2) of the Provincial Insolveny 
Act provides that; oa the making of an 
order of adjudication, the whole of the 
property of the insolvent shall vest in the 
Court or in a receiver as provided for in 
the enactment. The Act extends* to 
the whole of India. It is clear that the 
vesting of the property of the debtor uncer 
the Act will not have the effect of vesting 
his property in a foreign cow try. The 
foreign Court cannot direct the vesting of 
the debtor’s properties ih India, at any 
rate, so far as іп movable properties are 
concerned as.the doctrine of lex situs is 
applicable. . [Рата.` 8] 


So far as immovable property 15 `соп- 
cerred, the adjudication of the dehtor 
will have nc effect, and if the decree- 
holder satisfies the requirements of section 
44-A of the Code of Civil Procedure 
‘execution can proceed. In law, the 
adjudication will have no effect cn the 
insolvent’s immovable property in a 
foreign country and the immovable pro- 
perty in the foreign country will not 
vest in tbe Official Assignee. "There 
being no bar to execution under section 
44-A of the Code of Civil Procedure, 
execution will lie. [Ратаз. 10 and 11.] 


Cases referred to:— 


Uthamram о. Abdul “Kasim Company, (1963) 
2 M.L.J. 412 :L.L.R. 1963. Маа. 1040: 








*L.P.A.No. 99 of 1969. ` 29nd June, 1976. 
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76 L:W. 827: AIR. 1964 Mad. 221: 
Sumersuli Surana, Inre, A.1.R. 1932 Gal. 
124; Mogi and Comp апу, In re, 96 І.С. 459: 
ALR. 1926 Cal. 898; Гара Rar 
Sharma v. Atmasingh, A.1.R. 1962 Pvnj. 
228. 

Appeal under clause 15 of the Letters 
Patent against the order of the Ног’Ые 
Mr. Jvstice Ramaprasada Rao, dated 
11th September, 1969 and made in A.A.O. 
No. 230 of 1966.—Appeal preferred to the 
High -Court against the order of the 
Court of the Subordinate Judge, Chidam- 
baram, dated 18th Fekruary, 1965 and 
made in E.P. No. 15 in Malaya High 
Court C.S. No. 33 of 1963 (Е:Р. No. 175 
of 1964 in Malaya High Court: C:S: No. 
333 of 1963 on the file of the Subordinate 
Judge, Cuddalore, and Е.Р. No..57 cf 
1964 cn the file of the District Court, 
South Arcot at Guddalore). 

С. Ramakrishnan ard Т. Sathiadeo, for 
Appellant. 9 - ~ . А 
Ф. Каја аай М. Venkatachalapathy, for 
Respondents. mE i 
The Jucement of the Court wes delivered: 
Kailasam, Gj.—This appeal is. pre- 
ferred- by the Indian Overseas Bank, 
"Ерон by iis power agent, Joseph Ambrose, 
against the judgment of Ramaprasada 
Rao, J..in A. AO. No. 230 of 1966. 


2. The appellant filed an application 
лает section 44-A read with ‘Order 2, 
rules 54 and 66.0f the Code of Civil Pro- 
cedure of attachments and sale of the 
judgment-debtor’s immovable properties, 
in the District Court of South “Arcot. 
The District Judge ordered notice and. 
transferred it to the file of the Court of the 
Subordinate Judge. The decree that 
was sought to be executed was one that 
was obtained in a foreign Gourt., %2.,. 
the“ Feceration of Malaysia- 

32; "fle "objection tHat was raised to the 
execution of the foreign decree was that 
notice under-Order 21, rule 22 of the 
Code of Civil Procedure was mandatory: 
betore attachment could be ordered, and 
that, secondly the supervening insolvency 
of the judgment-debtor in the Federation 
of Malaysia was a bar to the maintaina-. 


` bility of the execution petition. . It is- 


common ground that after the decree was 


350 


passed by. the foreign Court but before 
execution was laid in the District Court 
of South..Arcot the judgment-debtor 


Became: insolvent. І а 
4. The trial Gourt sustained the objec- 
tion raised by the judgment-debtor’ and 
found:that the execution petition was not 
competent. It held that, as the insol- 
"vency of the judgment-debtor had super- 
vened. the :passing of the decree in the 
foreign Court before execution was levied, 
the execution petition was not competent. 
"The trial. Court did not give апу clear 
finding. whether notice was taken before 
Attachment, was ordered. We find from 
the records‘that notice for 26th;October, 
1964 and attachment was ordered by the 
District Court on 19th August, 1964 and 
‘the’ matter was transferred ло the Coutt 
of the Subordinate Judge on that.day. 
‘The point therefore regarding want: ot 
3iotice is unsustainable. "Lr a 
| AT p . 
5. On appeal to this Covrt, R2má- 
Prasada Rao, J., dismissed the : appeal 
holding that the supervening insolvency 
in the foreign State was a bar to the levy 
‘Cf any process in execution or otherwise 
‘agaist the person who was so adjudged 
§nsolvent in the foreign country. .'The 
learned Judge followed the decision of 


уз Court in. [Л аттат v. Abdul Kasim 


6. In this appeal Mr. C. Rámakrishnan, 
learned counsel for the appellant questions 
the corréctness of the decision of the trial 
Gourt as wellas thatof the learned single 
Judge of this Court. His submission is 
that under section 44-A which was.enact- 
ed by section 2 of the Code of Civil 
Procedure Amendment Act (VaN о} 
1933) it was provided that, where a 
‘certified copy of a decree of any of the 
‘Superior Courts of any reciprocating terri- 
tory has been filed in a District Gourt, 
the decree may be executed in the State 
as if it had been passed by.the District 
Gourt. 1t is not disputed that the decrée 
as that of the High Court of Epeh, a 
Superior court. It is also conceded' that 
it B а recip;ocating territory. Section 
-44-A is therefore a pplicable and the decree 
of the foreign Gourt is executable as if it 





1. (1963) 2 M.L.J. 412: LL.R. (1963) Mad» 
4040 : 76 L.W! 827: A.LR. 1964 Mad. 221. 
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had.been passed by the District Comit in 
India. Section 13 of the Code of Civil 
Procedure provides that a foreign judg- 
ment shall be conclusive as to any matter 
thereby directly adjudicated upon: be- 
‘tween’ the: same_parties:? That:the judg- 
ment thatsis:sought to:be executed falls 
within section 14 is also not disputed for 
it is conceded that the decision was pro- 
nounced by a Court of competent jrris- 
diction.and that it was given on the mérits 
jofthe,.case.j Тһе: decision .of the trial 
Gourt as: well as that of the. ‘learned 
single Judge. of this Court was -mainly 
"based on-the decision of this Court in 
‘Uthamtam.v. Abdul Kasim Co.1; where it 
has been held that, where subsequent to 
the date of application for execution: of a 
foreign decree in India against immovable 
properties, the debtor has beer. adjudged 
an insolvent in that foreign country, an 
execution. cannot be laid against him in 
that country; it would follow that it would 
nct be maintainable in. this country as 
well: Two questions that arose іст 
consideration befcre the Bench were (i) 
whether the nor-sukmissicn oi а cea tifi- 
cate from the superior Court at Singapoie 
showing the extent to which the decree 
was still outstanding would be a bar to 
the maintainability of the execrtion 
„petition ; and (5) whether the execution 
petition wes barred by limitation. On 
e first qvestion the lower Court had 
held that the omission to file 4 non-satis- 
faction remo, would not amount to a 
material irregularity and that notwith- 
“standing the fact that the execution peti- 
tion was unaccompanied by a certificate 
-specified in section 44-A (2), the zpplica- 
tion was maintainable. On the second 
qvestion; the Сос ё had held that, sub- 
ject to the question of limitation, the jvdg- 
ment of the foreign Court would be ccn- 
clusive as to any matter directly adjudica- 
лед upon between the sare parties." On 
a consideraticn of the facts, che Bench of 
this Gourt held that Article 182 of the 
Limitation Act (1808) would apply to 
all cases of execution petitions filed under 
section 44-A whether the foreign Court 
which gave the judgment was a chartered 
High Gourt or any other superior. Court 
and that in the case before them the 
meen) 
I. (1963) 2 M.L.J. 412: I.L.R. (1963) Mad. 
1040 : 76 L.W. 827 : A.I.R. 1964 Mad. 221. 
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execution petition was banėd by limitaz 


tion.’ Having disposed. of the two ques-. 
tions, referred to above, ithe Bench. pros: 
ceeded to,obse1ve- that it was: mot. neces- 
sary 01 the purpose of the-case:to consider; 
whether the principle. of... comity: of, 
nations should prevent;the creditor, опт 
executing. his. decree against property, 
in this country. which had--not vested, 
in the Assignee in. Bankrvptcy...and 
in respect of which such assignee had 
taken no steps to reduce it to his. posses- 
sion.or facilitating: universal ; distriby- 
tioa .of the bankrupt's effects. Having 
so observed, the learned. Judges referred 
to proviso (b) tọ rule: 195: (1) in -Dicey’s 
Gonflict of Laws, (Seventh ‘Edn.) which 
runs as follows :—. ; . r "i 


4 $ E , 


“ thátno judgment of a foréigr Court 
will be ordered to:-be-régistered: if it 
: could-not be enforced by éxécution’in 
the country-of thé original ‘Court: 
This Rule is. based: троп! the Fo1eigii 
Judgmeats (Reciprocal : Enforcement 
· Act; 1933; of the United; Kingdom).” 
Relying on this statement in Dicey, the 
Bench observed that; this’ statement in 
Dicey could be taken as a statement of 
the Rule of International Law on the 
subject and concluded tüat, if the execu- 
tion could not be laid against the debtor 
in the, Singapore High. Court, as he had 
become insolvent, it would, follow that 
execution would not be maintainable in 
this country as well. Mr:’ Ramakrishnan 
submits that the observations regarding 
the liability of immovable property:in a 
foreign country in bankruptcy proceed: 
ings are not only obiter dicta but also erró- 
neous. There can be, no doubt that 
the: observations ате in the nature of 
obiter dicta, we also agree with the learned 
counsel, on an examination of the autho- 
rities that were placed before us, that the 
decision has no support in any тше of 
International Law or in the'decisions of 
Indian Courts. ` ge 


7. Dicey made observations, relied on 
Uthamram v. Abdul Kasim Co.},.in ‘respect 
of the effect of the Bankruptcy Асі in 
England and the Foreign Judgments 
(Reciprocal Enforcement) Act,. 1933. 
1л dealing, with-the effect of the English 
sc RSE SATEEN OLE E SR TR 


1. (1963) 2 M.L.J. 412 : 11.8. (1963) Mad. 
1040 : 76 L.W. 827 : A.I.R..1964 Mad. 221. 
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Bankrvptcy. Act, ať page 666 of the Con- 
flict of Laws by Dicey and Morris (Eighth 
Edition), rule 118 is stated.in the follow- 
ing terms: v. ME | 


ку 


7 * An assignment Of a berkrupts pro- 
..perty to the trustee in bankruptcy under 
‘the Bankruptcy Act, 1914, is, or opera- 
?tes аё, an assigriment of the bankrupt’s 
~: (1), immovz bles (апа); (2) movables 
whether situate, in England’ or else- 
where.” = > оона ` 
The comment of the learned. author is: 
o“... Љу including immovableés sitva- 
-| ted abroad-among ‘the property сі the 
- bankrupt, the“ Асе attributes a wide 
‘effect: to an. English bankruptcy than 
English ‘Covrts would, apz1t'írom. sta- 
tute, give to a foreign’ bankruptcy". 
uu $ 1 1 ^ А Ve ae H 
Thus it is clear that it is only by virtue 03 
the enactment .of..the: Bankruptcy Act 
1914, the English Courts have taker 
jurisdiction -over .inmmovables whethex 
situate in England or elsewhere. At page 
663 the learned author osbseryes: 


7U* The fact that the debtor has beer 
. adjudicated bankrupt abroad does no 
_ necessarily mean thátthere are nc avail 
able assets in England.'.ln the firs 
place, if hé was adjudicated. bankrup 
in a country outside the United King 
"dom; thé English -Comt might no 
- recognise that the Courts of that.country 
had ‘jurisdiction’ tö adjudicate bin 
~ bankrupt, and even it they: bad, the 
`- foreign order would not have any direc 
' effect on immotables in England. ” 
Again--at page 667 the learned: гоо: 
Observes : a RD sate Je 
^ ** With regard до couritries foreign i 
`- the political sense it is obvious that the 
_question whether property of the bank 
` -pupt'situated in such a country does О» 
- does not pass'tó the English trustee à 
‘bankruptcy must, depènd: in, the las 
`1 resort on tke dex’ situs." For no .Асі о 
Parliament, can, òf its own force anc 
effect transfer property situated, e.g., i 
Fiance,‘ from the bankrupt to the 


-—Hencs; although-Englisl-low ‘says tha 
all the property of the bankrupt vest 
in his trustez, it шау Бе difficult for the 


32 
'trustee to make his title effective, so far 
jas property in а politically foreign 
icovntry is concerned, as against, e.g., a 
judgment creditor levying execution 
ithere, or the trustee in a later local 
‘bankruptcy.’ | 

[he passages above referred to make it 

lear that the jurisdiction of the English 

Jourts is derived from the special provi- 

dons of rule 118 and that normally in 

International Law and Practice an order 

X bankruptcy in a foreign country can- 

10t have any effect on the immovable 

properties -in another country. 


3. So far as the Indian Insolvency Act is 
concerned, section 28 (2) of the Provin- 
zial Insolvency Act provides that on the 
making of an order of adjudication. the 
whole of the property of the insolvent 
shall vest in the Court or in a receiver 
as provided for in the enactment. The 
Act extends tothe whole of Indie. In 
п re, Sumersuli Suranat, ithas beer-held 


hat  vnder section 17 of the 
Presidency Towns Insolvency Асі, 
the adjudication order does not 
»perate tovest the insolvent’s- im- 


movable property. situated in a foreign 
State in,the Official Assignee. After 
referring to the judgment of Rankin, J. 
In те, Mogi &Co.? the Court held that the 
adjudication order did not operate to vest 
Ae insolvent's immovable property situa- 
‘ed in a foreign, State inthe Offcial 
Assignee., It may be noted that the 
lecision was rendered in relation to sec- 


he Official Assignee. These words weie 
'onstrued as meaning the property of the 
nsolvent wherever situate in Indie. It 
в therefore clear that the vesting of the 
xroperty of the debtor under the Indian 
nsolvency Act will not have the effect of 
resting his property in 2 foreign country. 
Ne are unable to look into the position 
f the Insolyency Law in Malaysia at the 
ime when the decree was passed and 
xecution was levied in this country, as 
he necessary books were not available. 








1. A.LR. 1932 Cal. 124. M 
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But there can Бело doubt that the adjudi- 
cation of the debtor and the vesting of his 
properties of Malaysia in the Official 
Assignee will not have the effect of inclu- 
ding his properties in India. Further,| 
we are satisfied that the foreign Court, 
i.e., the Court in Malaysia, cannot direct 
the vesting of the debtor's properties in 
India, at any rate, so far as immovabl 

properties are concerned, as the doctrine 
of lex situs is applicable. ` 







9. The decision of the Indian Courts are 
also in accordance with the view we have 
taken. The earliest case in /л те Mogi & 
Co.!, where Rankin, J., held that the 
Presidency Towns Insolvency Act was a 
statute of the Indian-Legislature and 
operated wherever,butnot elsewhere, that 
Legislature could give the law and that 
the Act did not Operate as regards im- 
movables belonging to an insolvent in a 
foreign country unless it was shown that 
the foreign law will give effect to the Act.. 
Tothe same effect is the decision in In re 
Sumersuli Surana?, which followed in Jn: 
те Mogi & Co.!, where it was held that 
the adjudication _ order’ did, not 
Operate to, vest the insolvent's  imi- 
movable ‘property’ situated “iñ а 
foreign 'Staté. in thé. Official Assignee. 
The point has been elaborately dealt with 
in Lakhpat Rai Sharma v. Atma Singh*. 
Dealing with the effect of sectior, 44-A of ` 
the Code of Civil Procedure,. the learned 
Judge observed that the moment a certi- 
fied copy ofa decree of ary ofthe superior 
Courts of any réciprocating territory and 
Certificate from such superior Court sta- 
ting the extent, if any, to which the decree 
had been’ satisfied. or adjusted , were 
produced in a District Court in India, 
then the decree might be executed in 
India as if it had heen passed by the 
District Court. Regarding the effect of 
the adjudication in a foreign country 
after referring to the various decisions 
the learned Judge held that there was. 
nothing in law to find that the adjudica- 
tion order would affect the immovable 
property of the insolvent in another 
country. ` i І 
——————————— 

1. 96 L.C. 459: A.I.R. 1926 Cal. 898. 

2. A.I.R. 1932 Cal. 124. . 

3. A.I.R. 1962 Рип}. 228. 


Т] 'VELLAIKI KONAR 0; KAMALA DEVI 


10. Itisclear from the decisions referred 
to above that so {ат as immovable property 
is concerned, the adjudication of the 
debtor will have no effect, and, if the 
decree-holder satisfies the requirements 
of section 44-A of the Code of Civil 
Procedure, execution can proceed. 


11. The point which was stressed by the 
learned coursel for the respondent was 
that the observations in аттат v, 
Abdul Kasim 00.1, and Dicoy to the effect 
that, when the decree could not be execu- 
ted in the Courtthat passed the decree 
itself, it could not be executed in a fo:eign 
country was good law. Without going 
into the question as to the correctness of 
this position in general, we are of the 
cpinion that so fa1 as the insolvency of the 
debtor in a foreign covntry is concerned, 
this observation is not applicable, for, as 
we have held, inlaw an adjudication will 
have по effectonthe insolvent’s immo- 
vable property in a foreign country and 
that the immovable property in .the 
foreign, country will not vest in the 
Official Assignee. There being no bar to 
execution under section. 44-A of ` the 
Code of Civil Procedure, execution will 
lie. ` tt ain aN et =. 
12. Їп this view, we accept the conten" 
tions-of Mr: C. Ramakrishna, learned 
coutisel for the appellant,allow the appeal 
and direct that execution' will: proceed. 
There will be no order as to costs? ` 
RS. . "|, Abpeal allowed; 
SENE ———— swa! c 


1 i "M s. i D 


1. (1963) 2 M.L.J. 412 : LL.R. 1963 Mad. 
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IN THE HIGH GOURT OF JUDIGA- 
TURE AT MADRAS. 


PRESEN T-:— T. Ramafrasada Раб, 7. 
Vellaiki Konar 


Petitioner 
U. i5. М is | 
Kamala Devi, through her Power-of- 
Attorney Agent Subramania Pillai 

| ` Respondent. 


Tamil Nadu Cultivating Tenants’ Arrears of 
Rent {Relief ) Act (ХХХІ of 1972), sections З 
(1) (a), (b) апа (c).and-3 (3)—Application 
by landlord for eviction of tenant on the ground 
of non-payment of arredrs of rent—Ex parte 
order ‘of eviction—Petition to set aside the 
order dismissed—Revision—Conditional order 
of stay granted — Condition not complied with— 
Revision dismissed —Léndlord taking possession 
— Тати Nadu Act (XX1 of 1972) passed 
during ‘pendency of petition—Ten@nt seeking 
relief under the Act->Making deposit of rent 
for fasli 1381—Application dismissed for non- 
арф carance—One anda half year. later tenant 
Jiling petition for vacating order of eviction — 
Rejection of petition justified. с 

Su ME ce E UA ST 
lf.privileges are granted by statutes Om 
account Of certain policies and for the 
reason that they shduld. tereéfit a ryot or 
ar cultivating tenant, then the. person 
Seeking such benefitshould- not only Бе 
alert but certainly not -be guilty-of laches 
and negligence, , -.. . _![ Para. 11.] 


The Condition‘precedent for the Covit ог" 
the competent authority, tc act. and decide: 
ander seciion 3 (2) is that thee must-have: 


‚ been anea: lier. prondurcen‘ent or adjudi- 


‘caiion: cn the question whether the culti- 
veting ténant.has:paid'or deposited -or is: 
deemed. to have paid or deposited ‘the 
correct amount, 25 contemplated. in sec- 
tion 3.{1) (c) of the Тат Nadu Tenants: 
Arrears of Reni (Relief) Act. Such an 
erquiry or aGjudication is- specifically 
provided for in secticn 3 (1) (с); , whereas 
such a delve into the matter is copspi- 
cudusly absent im section 2 (3)^ The 
differential treatment has to be given its 
fullest ‘significance. [ Para. 12.} 


"The stage at which the question es to the 
correctness of the deposit ог the'form of 


payment hes.to be adjudicated upon is 


*C.R.P. No. 1633 of 1975. 2nd Fuly; 1976. 
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when the tenant: applies, ior relief under 
‘section 3 (1) (a) (5) and (c), and not under 
section 3 (3) of the Act. The purpose of 
‘section 3- (3) is obvious; Tt may Беа 
ithe tenant can ask for the, consequential 
‘celief even in an application under section 
I3 (1) (с), Since the relief under ‘section 
i$. (3) follows the adjudication under, see- 
b 3 toe Tespa S n t. 
‘id 3 (1) 17). But when рее а. 
Пу-аррпех under section 3 (3), and esk 
for an etiqui&y as to whether he has paid 
for deposited the correct amount of current 
irent, then ‘it-cannst'be said that in an 
enquiry.: under “section. 3: (3) such. an 
lad judication. on .the correctness ofthe 
deposit c1_payment is also possible. .What. 
has to'be done unde: section 3 (3) appears 


to be'that:the. Court or the : competent. 


‘Authority should be satisfied: thet there 
was a. quandom or prior edjudication on 
the question whethee'the crrrent rentihas 
been paid. or.deposited in accordance 
‘with section. 3. (1) (cj. » If ‘proof of such 
adjudication 15. made: available to. ‘the 
‘Court or,'the competent, Authority, then; 
it has to, automatically allcw the applica- 
tion under section 3. (3). апд. grant. the 
gvaranteed relief to the cultivating tenant, 

толчу D 27 [Pata. 13.7 


Under section 3: (3) theié is no legal 
obligation on ‘the part of the competent 
Authority or the' Goürt to enquire into 
the question. whether the- payment’ or 
deposit made was correct. . [Para. 16.] 


Petiticn under.section 6-B cf the Tamil 
Nadu Cultivating-Tenants Protection Act 
XXV of- 1955, and unde: section 115, 
Civil Procedure Code, praying the High 
Court to revise the order of the Court of 
the Authorised Officer (Land. Reforms), 
Madurai-2, dated 18th June, 1975 and 
made in Т.С.Т.Р. No. 38 o£1971. «^ 
$. Varadarajulu Naidu, for Petitioner.‘ |} 
M. R: Narayanaswami, for Respondent. . 
The Court madé ће ollówing a ign: 
ORDER -The unsuccessful tenant ‘before 
the Authorised Officer (Land: Reforms); 
Maduraijis the. petitioner: before” me. 
2. Before the facts which touch-upon this 
civil zevisiow petition. атс .set-Out, it is 
convenient, to refer, in brief, to the events 
which happened prior to it. On 2lst 


July; 1971, the landowner (respondent 


У " у тле 
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herein) filed an application T.G.T.P. 
No. 3€ of.1971 under the Tamil Nadu 
Cultivating Tenants Protection. Act for 
recovery Of possession of the demised land: 
on the ground thet the tenant (petitioner 
herein) маѕіп arrears ofTent. Аг ex parte 
order was.-passed on 17th, January, 1972;. 
The petiticner tenant ettempted . to set . 


aside thé ex barte, order. He was not 


successful.’ „Не filed a secohd application 
to set eside the same. ` Equally he could 
not succeed. Thereafter he preferred 
C.R.P. "No. 2191 ‘of ' 1972 іп - this 
Court `г gainst ‘the ‘order* refusing . tc 
set. aside the 2x -perte’ order. When it 
came up, а conditicnal order of stay was 
passed by this Corrt. Тһе‘ tenant did 
not comply .with the condition imposed 
for the grant cf stay. ` Ultimately on 19th 
Api, 1975, C:R.F.'No. 2191- of 1972 
was dismissed. . Jt appears that-the land- 
Owner took possession of’ the property 
pursuant to the order of eviction’ passed 
earlier in’ the ‘zbdve, proceedings. She 


took such possession on 29th: August, 1974. 


3. During thé pendency of the above 
proceedings, ` Tamil Nadu’. Act ХХІ 
of 1972 was passed: This Act was publish- 
ed in the Gazette on the llth Avgvst, 
1972. 'This Act is the, Tamil Nadu Culti- 
vating Tenents Arrears of Rent (Relief) 
Act, 1972, which provided relief to culti- 
vating tenants in respect of certain arrears 
of rent. The main. intendment of the 
Act was, as part of agrarian reform, parti- 
cularly to give relief to cultivating tenants 
from the burden. of-discharging arrears 
of rent. The Act.gave an entitlement, 
which is purely statutory, to the tenant, 
whereunder on payment of the current 
rent ior the fasli commencing on the Ist 
July, 1971 and ending with the 30th 
commonly known as fasli 
1381, cultivating tenants would be reliev- 
ed from the fmther obligation and res- 
ponsibility of paying any more arrears 
even ifsuch arrears were found to be due, 
or 2dmittedly due, or has been the sub- 
ject-matter of a decree or order of Court. 
In order to obtain such a relief, à cultiva- 
ting tenant,under section 3 (1) (2) of the 
Act, was enabled to pay or deposit the 
rent for the prescribed currenj fasli within 
six months from-the date of the publica- 
tion of the Act or he should prove that 
prior to the date.of the publication of 


Blee р 
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the Act he has so paid the rent.for the 
fasli 1381 to the landowner o: deposited 
the same in any competent Court or 
before the ccmpetent aüthority prescribed 
хобе the Act. 2 o a ре 

š 55 . ' р С ES е" 

4. Section, 3 (1) (b) provides, the 
methodology by which the: tenent can 
wipe out the arrears by paying the rent 
for the prescribed current fasli. He may 
either рау, it to the landlord cr deposit 
the same in Court or before the cempe- 
tent authority. In such cases, the Court 
in which, or the competent authority 
before which, the deposit is made, shall 
issue notice of such deposit to the landlord 
and determine, after a summary enquiry, 
whether the amount deposited represents 
the correct amount of the. current rent 
due from the cultivating. tenant. This is 
provided for under section 3 (1). (с)... 


5. What is important is that the Court 
or the competent authority is enjoined to 
adjudicate on the question whether the 
payment claimed by the tenant is trve, 
or the deposit made in the Court or before 
the competent authority correctly repre- 
sents the rent for fasli 138]. If the 
amount deposited is the correct amount, 
then, section 3 (1) (a) works itself for the 
benefit of the tenant'and the tenant will 
gam an automatic statutory relief there- 
under. But, if there is any deficiency 
found by the Court or the. competent 
authority, in the course of the adjudica- 
tion proceedings contemplated under 
section 3 (1) (с) then, the Court or, the 
competent authority shall give such timé 
as is reasonable to the tenent to deposit 
‘the amount in deficiency, and in such 
circumstances, when the deficiency is 
made up by the tenant, he shall be deem- 
ed to have paid the ‘current rent? for the 
purpose of this Act. > ta nns 
6. It'is also singular tò note that the 
statute, has used the words “paid”, 
“pays”. and **deemed to have paid.” 
while granting the statutory. relief, as 
contemplated. above. On a fair-reading 
of section 3 (1)-of Act XXI of, 1972, it is 
clear that it contemplates an adjudica- 
tion On the question whether the tenant 
has paid, or after the. publication of the 
Act paid, the current rent to tlie landlord, 
or deposited the samé in a Court or before 
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the competent authority. 
referred to the result of : 
deposit, which is rather 
7. Section 3 (3) runs as 
** If, before the date o! 
: of this Act, any decr 
“been passed ‘in:any sui 
(i) for thé. recévery. о 
"ent. Or 
. (ii) for the eviction.. 
+ tenant {or non-paymel 
of rent; `. dE 
"the Court or thé com 
" shall, if the cultivatin 
“deposits or’ ‘has’ paid c 
‘deemed to have pai 
> under this Act, the wh: 
rent and’ on the ap] 
person affected by suc] 
" whether or not he wa: 
` vacate the decree or o 
‘stich decree or order 
“recovery or eviction . 
This section is-another . 
which is intended to ben 
tenant. If an adjudica 
_ taken place, as contemp 
tion 3 (1) (c) then, the c 
can follow up the relic 
application under sectio 
for vacatinga decree от 
heWás directed earlier 1 
competent authority to 
ver: possession of the de: 


8. With this backer 
touching upon this civil 
can now be stated.. D 
of the eviction proceedin 
to, the petitioner , filec 
under section З (1) (2), | 
was numbered as Т.С 
1973... He sought reli 
deposit of the rent, whicl 
ing 10 him, was the on] 
him as and.towards t 
138]. .'Thoughhe took: 
to avail himself of. the 
ment, yet, on 29th, Au 
T.C.T:P. No. 94 of 197: 
ing before the competi 
failed to appear. As n 
was shown, for. his nor 
said -application was d 
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amount deposited was directed to be 
refunded. The petitioner has not chal- 
lenged the correctness of this order or the 
alleged inequity in this order, in a manner 
known to law. С 


9. . But, a year and two months later, he 
filed an application under section 3 (3) 
before the competent authority seeking for 
vacating the order of eviction passed in 
the earlier proceedings referred to al- 
ready. In the application so filed he 
urged certain contentions, which were 
repeated before me by Mr. Varadarajulu 
Nayudu. J shall therefore state these 
Objections hereafter and at the appro- 
priate place. The competent authority 
telt that there was no prior adjudication, 
which is the sine qua non tor the entertai- 
ning of an application under section 3. (3) 
and which, would. compel the competent . 
authority ór the Court to vacate an order 
of eviction or restore possession in case 
possession has already been delivered 
pursuant to such order of eviction, and 
dismissed the application of the tenant 
under:section `2 (3); numbered: 3n his 
Gourt as- T.C. T. P. ‘No. 38-0f 1971. “Itis 
against thisorder of dismissal, the present 
лу revision petition-has been.filed.' : : 
i е #4 tog tn LP E 
(0. : Mr-:Nayudu raise before те tht. 
ollowing contentions :: According to. him; 
hough there was no-enquiry. under sec- 
don: 3 (i) (c) iq. T: C. T. P. 10:94:01 1973,. 
yet, the cornpetent. authority hed. juzis-. 
liction to ўно’ тойг enquire whether ге; 
Jeposit made by the tenant was, conect, 
эт not and in that sense there Was ari’ 
ivoidance of duty on the part of tHe’ 
ютіреѓепё authority, and natwithstand- 
ng the tact that the said application was 
lismissed for the unexplained absence ‘of 
he petitioner, in. the: present application 
mder section 3'(3) it was the “statutory 
шу ...... and said to be a «chütary 
‘uty .... On the part of ‘the competent 
uthority to enquire contemporaneously 
vhether the earlier deposit made, did 
epresent the correct current rent payable 
» fasli 1381. Nextly itissaid that in 
n enquiry under section. 3 (3) is, teles 
oped the enquiry under section 3 (1) (c) 
lso znd therefore the order of the campe- 
ənt authority svffers from an errr. of 
rrisdiction, in thathe avoided tc exercise 
1e jurisdiction under section 3. (1) (г) 
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while hearing an application under sec— 
tion 3 (3). Strong reliance is placed, 
upon the forms which are appended to 
the Rules framed under Act XXI of 
1972. Lastly, and as a follow-up argu-- 
ment, it is said that if an enquiry мәз 
vndertaken by the competent anthority 
dealing with an application under section 
3 (3) about the correctness of the quantum. 
of the deposit made as weli, then, he 
would be entitled to the relief under: 
the Act, which is guarenteed ‘to all 
defaulting cultivating tenants. -` ў 


11. No dcubt, the object of agrarian 
reform is to benefit the туос who is 
burdened all round with much of suflei- 
ing either dve to his inability to.pay the 
arrears. Of rent which has grown ‘to a 
considerable extent or 101 some similar, 
reason.: | But if privileges ате granted Ьу! 
Statutes on account -of certain policies! 
and for the'reason that they should betiefit 
a: ryot Or a -cultivating tenant, then, the 
persons seeking such a benefit should not 
only be alert, but certainly not be guilty|. 
of laches апд negligence. Tt is common 
ground that the petitioner applied correct- 
ly under'section 3: (2), (by and (с) tor 
relief. According to him, he deposited 
the correct’ amount.” The’ land “owner 
appearing on notice given by the compe- 
tent authority disclaimed that the quan- 
tum of the deposit was correct. “There 
was no adjudication on’ that question, 
though under the prescriptions in section 
5:(1) (c), such an adjudication is impera- 
tive and mandatory. In thie-absence of 
any such adjudication, it cannot be said 
that the tenant has paid, or deposited into 
Court or before che competent authority- 
such amount which he is obliged in law- 
to pay ог deposit. The accent is on the 
word “‘adjudge ’’ in section .3 (1) (в). 
The section. says that “© if the Court or 
competent authority adjudges that no. 
further sum is бие... > The 
word “‘adjudgė” appearing in section 
3 (1) (c) cannot be lightly brushed aside 
and treated. "When tbe Legislature con- 
templates an adjudicatien of certain facts 
and a decision thereon, then, itis normal ` 
to expect that such adjudication should. 
be done in the manner suggested by the: 
statute itself. a 


1] 


12. Ви Мг. Nayudu says that such an 
adjudication can be undertaken even.in 
an enquiry intc әд zpplication under 


section 3 (3). There is a fallacy in this ~ 


argument. The language of section 3 
(3) is that if the cultivating tenant pays 
or deposits or has paid or deposited or is 
deemed to have paid or deposited under 
the Act, then, the Court, cn an applica- 
tion by any person affected by a decree 
or order of eviction, shal] vacate the same 
in so far as such decree or order relates to 
such recovery Or eviction. "Therefore, 
the condition precedent for the-Court or 
the competent authority to act and decide 
under section ?(3) is that there must have 
been an earlier pronouncement or 
adjudication on’ the question-whether the 
{cultivating ten2nt has. paid ór deposited 
Jor is deemed to have paid or deposited, 
the correct amount, as contemplated її 
section 3 (1) (c) of the Act. As already 
stated, such an enquiry or adjudication 
into the question whether the tenant Has 
paid or deposited the correct amount 
415 specifically provided. for іп section ‘3 
(1) (с), whereas such a ‘delve * into the 
matter is conspicuously absent in section 
13 (8) of the Act. -This differential treat- 
jment which is so apparent, has to be 
given its fullest significance. І am un- 
able, therefore, t0 accept the contention 
of Mr. Nayudu that in an enquiry under 
section 3 (3) is telescoped, an enquiry 
under Section 3 (1) (c) as well. It such 
was the intendment, the statute -would 
"have made it more plain and clear. 
"Even otherwise the provision as to limita- 
tion for payment of current rent, does not 
permit of such an interpretation. 








| 13.. Thestage at which the question as to 
the correctness of the deposit or the form 
lof payment has to be adjudicated upon 
is when the'tenant. applies for relief under 
section 3 (1) (a), (b) and (с), and not 
under section 3 (3) of the Act.. The 
purpose of section 3 (3) isobvious. It may 
ibe that the tenant can ask for the conse- 
\quential relief even in am.application 
under section 3 (1) (е), since the relief 
lunder section 3 (3) follows the adjudica- 
tion under section 3 (1) (с). But, when 
he independently applies under section 
3 (3), and asks for an enquiry as to whe- 


ther he has paid or deposited the correct: 


amount of current rent, then, there is no 
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_ scope for the contention thatin an enquiry 


under section 3 (3) such as adjudication 
on the correctness of the deposit or pay- 
ment is also possible. - What has to be 
done under section 3 (3) appears to be 
that the Court от the competent authority 
should be satisfied-that there was a quan. 
tum or prior adjudication on the ques: 
tion whether the current rent has been 
paid-or deposited in accordance with sec- 
tion 3 (1) (c). If proof of such adjudica- 
tion is made available to the. Court 01 
the competent zuthority, then, ithas to, 
automatically,if I can узе that expression, 


"allow. the application under section 3 (3) 


and grant the guaranteed relief to the 
cultivating tenant. . r 


14. In the instant case, the petitionei 
would not appear before the competen: 
authority in .T.C.T.P. No. 94 of 1973 

and for his own default, the applicatior 
was dismissed. As pointed. out by the 
Authorised Officer, the petitioner did no 
even take the precaution of filing ar 
application to set aside that order by 
explaining his absence.:-In_ these cir 
cumstances, the Authorised Officer righth 
said that the petitioner was careless anc 
indifferent towards Court proceedings. ' 


15.. Mr. Nayudu, however, raised а vem 
curious contention that even though the 
petitioner was absent, either with o: 
without reason,” yet the. augharity belov 
had the jurisdiction to lookir-to the record 
and adjudicate on the matter. Adjudi 
cation is-possible when- there-is only : 
difference of opinion between two per 
sons who appezr before a third party fo: 
a decisión. “But if the complaining part 
himself does not process his complain 
and lie-feels.satisfied that he could kee] 
himself out-of the area.of enquiry, then, : 
am-aíraid;the Court or the competen 


' authority is not obliged, in such circum 


stances, to exercise, its jurisdiction, muct 
lessis there a duty cast on it 10 take up thi 
matter suo motu and enquire the seme it 
gn inchoate manner with reference t 
the records, which,'at that stage, canno 
be said to be full: It is not in disput 
that the landowner would not agree tha 
the deposit was correct. . There was 
therefore, a dispute in the instant cas 
about thé correctness of the quantun 
of the deposit. Such. dispute can b 
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adjudicated upon after hearing the par- 
ties im full. The parties ілі such cases are 
the landowner and the-tenant. The 
tenant is the” primary party, who 
moved the: Authorised Officer for. an 
‘enquiry, in this case. If, at: a particular, 
Stage, he thought that it was unnecessary 
for him to trouble the Authorised Officer, 
the Authorised Officer need not trouble 
himself. I. am ` unable, therefore, 'to 
agree with the contenticn of Mr. Nayi du. 


16. As, under section 3 (3), there is no 
legal obligation on the part of the compe- 
tent authority or the Court to enquire 
into the quéstion whether the payment 
has been made or the deposit made wes 
correct, the Authorised Officer rightly 
lismissed the application of the tenant 
оп the ground that there was no proof 
of adjudication on the question whether 
the current rent for. fás]i 1381 has been 
paid or deposited.in a manner knówn to 
law. Thete is nc error of jurisdiction in 
the order of the Court below. ИУ 
17. The Civil Revision Petition fails and 


is dismissed. There will be no order ‘as 
to costs,‘ КЕ: | : 


R.S. 


`, Petition dismissed. 
IN THE HIGH COURT OF JU DICÁ- 
TURE AT MADRAS. .. n 


CF. and 


Presenr:—P. S.  Kailesam,. 


T 


V. Palasubrekmas yan, F. Я 
" A. Munuswami Naidu ,. “Appellant® 
| Pare E К 
Ü А р 


. S. P. Thyagaraya Chettier and 
another `. І D Respondents. 
Оз Act (X of 1873),- section 10—Special 
93th —Repeal of Act—Absence'of provision in 
the new Act for t@king special oath: —Party 
Aking Speci@l ойі in ignorance iaf : repetled 
brovision-—Decree: -Passed on oth: whether 


becomes "nulli, ^ Sr за 
LET A Е улаа g 

Merely, because;-the. Oaths Act of .1873 
hed been, repealed, what:was'stated .on 
speciat,oath would ‘not ‘cease to be evi- 
dence. ‘The. fact that the. plaintiff had 
given a statement under special; oath 
will not deprive its stetus as. evidence. 
* L.P.A; No: 76 of 1976.- .':22nd July; 1976. 
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lt cannot be said thet because the plain- 
tiff had taken special oath he is in a worse 
position than’ if he had taken an ordi- 
nery oath. | . .[Para, 6} 
Case referred to:— CON. 


© 


Vasudeva Sh&nbog у. Narajna. Pai, (1878) 
LL.R. 2 Mad. 356. ` 
Appeal under clause 15 of the Letteis 
Patent against the order of the Hon'ble | 
Mr. Justice N.S. Ramaswarni, dated 26th 
August, 1975 and made in A.A.O. No. 
13 of 1975 prefeired against the jedgemnt 
and decree of the Court of the Second 
Additional Subordinate Judge, Cuddalore, 
cated 13th September, 1974 in E.A. No. 
[of 1974 (19-R. No. 9045 of 1974) 
in O.S. No. 155 of 1971. ve б 


К.М. Bal^subrándnian, tor Appellant. | 
е Judgment of the Court was delivered 
y А В oW La A 


Kajasam, Q3.—'his appeal is filed 
by*the judgment-debtor in O.S. No. 155 
of 1971 against the judgment of N. S. 
Ramaswami, J., dismissing his appeal 
against the order of the П Additional 
Subcrdinate Judge, Cuddalore. 


2. ‘The suit O.S. No. 155: of 1971- wes 
filed. оп 16th June, 1971 for the recovery: 
of a sum of Rs. 34,980-82 against the 
present appellant on the foot of a security 
bond executed by him on 21st Juiy, 1962 
fora sum of Rs. 15,000 securing the 
properties described ` in the schedule. 
The second respondent was a puisne 
mortgagee. The appellant filed 
a, written statement that the first 
respondent, the- first martgagee, had 
fraudulently’ suppressed .the payment 
of. interest in the security bond and 
ifa proper account was taken, no money: 
will be due to the first1espondent. When 
the suit was taken рог trial, the plain- 
tiff agreed to take a special cath on his 
family deity that for the suit ‘security 
bond no money except those shown. by- 
way cf endorsement had' been 1eceived. by 
him. It. was also agreed .that.on the 
pleinüff.mortgagse taking such a oath 
the suit may be cecreed. "The plaintiff 
took a special oath and the suit was 
decreed. ^ . eus 


Pd £4 


I) 


3. The  judgment-debtor ^filed^ ап. 
un-cumbered Execution Application pray- 
ing that the deciee гу be declared asa 
nullity having been passèd: by а civil 
Court withcut jurisdiction: "The execu- 
ting Court dismissed the application; 
which was filed unde: section 47 of the 
: Givil Procedure Code, on the ground 
that the relief claimed in the execution 
application does not relate to. execution, 
discharge or satisfaction of the decree. in 
the suit, and the executing Court has no 
jurisdiction to gc into the velidity of the 
decree passed in the suit. "The judgment- 
debtor filed an appeal to this Court 
A.A.O. No. 13 of 1975, 7 у-у 


4. Before the learned Judge, it was sub- 
mitted that on the date when the special 
oath was taken the Oaths Act, 1873 which 
provided that when a special oath wes 
taken under section 10, її would be con- 
clusive against ‘the person who offered, 
was uo longer 11 force as the said Acthad 
been repealed.in 1969 and that the new 
Act of 1969 dispensed with the proce- 
dure as to the taking of the special oath 
and its consequences. It is common 
ground that the special oath’ was taken 
in ignorance Of the fact that the Oaths 
Act, 1873, under which the procedure 
as to the taking of the special oath was 
admitted, had been repealed and that the 
new Oaths Act had no provision for such 
a procedure. According {о ,the learned 
counsel, taking of the special oeth is in 
the form of a trial by ordea] based on the 
agreement between the parties and 'as 
there has been no sanction in law for 
such a specie] procedure, the special oath 
has become invalid and the decree passed 
a nullity. 1n support of his contention, 
the learned counsel referred to the’ deci- 
sion of this Court reported in -Pasudeya 
Shanbog v. Narüjna Pait. "ln ‘that’ deci- 
sion the difference: between Regulation 
ТІЛ of, 1802, section 6, and the Jndian 
Oaths Act, 1873, section 11, was pointed 
out. The Court observed: ^. >’ 
** But when the agreement was observ- 
.ed'and the oath taken,:it-was a mode 
of adjustment under. ће Regulation, 
: while itjs.only conclusive evidence of 
the matter.stated therein under the 
Act. In theoneitwas in itselfa ground 
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of decision, while in the other it is 
.. conclusive evidence of certain fact or 
facts, so thathaw-far they might sustain 
a particular decision against the party 
bound by the oath would depend on 
the'legàl consequence. of such fact or 
facts in relation to-the-relief prayed 
for? ` 7 Eu 


Regarding the effect of the special oath 
under Act X of 1873 the^Goürt pointed 
out that by requiring that the oath agreed 
to be taken shall be repugnant neither to 
justice nor to decency пот purport to 


. affect any third person and making the 


oath a kind of special sanction, under 
which the evidence of a party or witnesses 
may be made conclusive by consent, di- 
vested it of its character as an arbitrary 
and at times objectionable mode Of settle- 
ment, and at the same time utilised its 
effect upon the conscience ofa pert ora 
witness, in the interests of justice, by 
constituting- the agreement when it is 
Observed . into -.pré-appointed .- and 
irrebuttable evidence by consent. 


5. The effect of the above observation 
would be that the result of a special oath 
would make: the evidence given ‘irrebut- 
table and that is what section 11 specifi- 
cally states. 


. Noa ` 

6. We are unable to accept the conten- 
tion of the learned counsel that because 
the Oaths Actof 1873 had bten repealed, 
what the plaintiff had stated on Specia] 
oath is not evidence.. It may be that if 
the appellant was aware that the Oaths 
Act, 1873 was nat in force, he might have 
questioned the. evidence- of the, plaintiff 
and submitted that it-was not conclusive 
as against him. But, as it,is, what they 
plaintiff had stated is evidence and the 
mere fact that he had«given it under 
special oath will not deprive its-status as} 
evidence. Though section 11 of the! 
Oaths Act, 1873, was not in farce.arid the 
appellant could have cross-exemined ‘the 
plaintiff, as the evidence new stands оп 
record; the plaintiff’s evidence has not 
been challenged. The result is that no 
interest has been. paid except those that 
are endorsed on the doculment and the 
decree that was passed-is-perfectly-proper. 
We refuse. to accept. the theory that 
because the plaintiff took a special oath 
"he is in a worse position than if he had 
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jtaken the ordinary oath. There is no 
ledbetanic inthisappealanditis dismissed. 
KS. ~ Appeal dismissed. 
IN THE HIGH COURT OF JUDI- 
‚CATURE AT MADRAS. 

‘Presenr :—P. S. Kailasam, CF 
р. Balasübrahmanyan, 7. 7 


‘Karuppammal and others 


and 


Apfellanis® 
"Т. U. Poosari and others C. 
ji 2 . as Respondents. 
‘Civil Procedure Code (V of 1908), section 9— 
"Suit to set aside decree in another suit-—Furis- 
„diction of Court to set aside decree. 


.In a suit for partition, the dispute be- 
! tween the parties was about the share and 
‘the extent which each one of them was 
‘entitled to. 1f there was an erroneous 
declaration of the shares or even as to 
,allotmentof a certain extent, the proceed- 
‘ings of the Court will not be wiithouz 
‘Jurisdiction. The civil Court has ample 
jurisdiction to decide an issue rightly or 
'wrongly:and that would not make -the 
‘decision one without jurisdiction. ``. 

| m Para. 7.] 


‘Case referred to :— 


Karuppammal v. Poosari, (1976) 1 M.L. J- 
' 170 : A.L.R. 4976 Mad. 311. E 27 


‘Appeals under clause 15 of the Letters 
, Patent against the decree of the Hon’ble 
Mr. Justice N. S. Ramaswami,-. dated 
25th February, 1975 and passed in Appeal 
: Nos. 304 and 660 of 1969 respectively 
. preferred to the High Court against the 
‘decree and judgment of the Court of -the 
Subordinate Judge, Coimbatore, dated 
‘23rd January, 1969 and passed іа ·О.8, 
No.-99 of 1963. . ZEN 
С. Ramaswami апд. N. — Balasabramania 
Agger, for Appellants. "E 

V. Krishnan and V. $yamalam, for Respon- 
-dents. . E as 
e Judgment of the Court was delivered 

y pos | 
*L.P.A. Nos. 96 of 1975 and 59 of 1976. , 

І 24 13th October, 1976. 


THE MADRAS LAW JOURNAL REPORTS 


Kajlasam,. GF.~-L.P.A. No. 96 of 
1975, is filed against the common judgment 
of N. S. Ram-swami, J. in A.S. Nos. 304 
and 660 of 1969, which arise outof OS. 
No. 99 of 1963, by defendants 9 to 15, 
who are the legal representatives of the 
first defendant. L.P.A. No. 59 of 1976 
is filed by defendants 3, 5 to 8 and the 
legal representative of the fourth defen- 
dant against the same judgment. The 
suit O.S. No. 99 of 1963 was filed by ‘the 
respondents for. setting aside the decree 
passed in an earlier suit, O.S. No. 456 of 
1950 and for consequential reliefof posses- 
sion in respect of a part of the . suit pro- 
perty and injunction in respect of the 
remaining part. E 


2. The property involved is a vacent land 
of an 'extent of 14-47 acres comorised 
in three survey numbers, S. Nos. 755, 756 
and 94/4, Thottipalayam Village, Palla- 
dam Taluk, Coimbatore District. One 
Shanmugham Chettiar, who is the first 
defendant in the suit, filed O,S. No. 456 
of 1950 on the file of the Subordinate 
Jüdge's Court, Coimbatore, claiming that 
he had purchased an extent of 3.68 acres 
in the three survey numbers from ` the 
previous owner. In_a suit for. general 
partition, he alleged that he was in joint 
possession ard that his share might be 
determined.and allotted to him. A pre- 
liminary decree was passed in O.S. No. 
456 of 1950 in favour of Shanmugham 
Chettiar for 4/5th share in the entire 
extent of 14.47 acres, the remaining 1/5th 
Share being allotted to defendants2 to 4. 
A final decree followed the preliminary 
decree. Shanmugham Chettiar was àj- 
lotted about 11 acres, though in fact he 
claimed only 3.68 acres. The plaintiffs in 
the present suit claimed their title through 


the sixth defendant in O.S., No. 456 of 


1950. In the preliminary decree it was 
found that the sixth defendant had no 
right whatsoever in the survey numbers in 
question and accordingly he wasnotgiven 


any relief. 


3. In the plaintin the present svitit was 
alleged that the decree in O.S. No. 456 
of 1950 was -obtdined by fraud, that it 
was passed without jurisdictton and that, 
therefore, it was liable to be set aside. 
The plaintiffs also prayed for possession, 
as the first defendant in this suit had 
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ч 


1j 


А : | ee 
taken possession of B and С Schedule 
plots, which the plaintiffs have purchased 
from the previous Owner. The learned 
Judge, who tried the suit, agreed with the 
‘contention of the plaintiffs and set aside 
„the decree in O.S. No. 456 of 1950 on. the 
ground that it was vitiated by fraud ага 
-granted other.reliefs prayed for by the 
plaintiffs. On appeal by the defendants, 
‘the learnec single Judge found that the 
-decree in O.S. No. 456 of 1950 ..was 
‘obtained by fraud, but confirmed its 
judgment and decree of the trial Court 
.gnd set eside the decree in -O.S. No. 
456 of 1950 cn the ground that the,decree 
in that suit was passed without jurisdic- 
tion. В 


4. The short question that arises in 
"these letters patent appeals. is whether 
the learned Judge was tight in.setting 
.aside the decree in O.S. No; 456 ої. 1950 
as having ‘been passed’ without jurisdic- 
‘tion, ‘б... pupil teg ТЫНА 


5. Mr. С. Ramaswami the learned 
counsel appearing for. the legal repre- 
sentatives Of the first defendarit, gave 
‘us a very long history of the family and 
"traced . the - title :of the: various 
‘numbering about 32 persons. from the 
‘year 1875 10.1961. It is not necessary 
Чот us to go into tlie facts and trace the 
devolution of various sharers in: the 
three items: of property, from the year 
1975, for, these appeals can be disposed 


:of on a very short ground. 


6. As we have already stated, the only 

.point that arises is whether the deeree 
-än O.S. No. 456 of 1950 can be set aside 
-oñ the ground that it was.passed with- 
out jurisdiction: The judgment .of 

Ramaswami, J., out of which 

“these appeals, arise, is reported in 
. Karuppammal v.. Poosarj*. The, learned 
. Judge correctly: stated the law by observ- 
.ing that however erroenous a decree 
-might be, it covld not be set aside or 
.treated as a nullity unless it.was.shown 
. that the same'had been obtained Бу 
‘fraud or that the Court had no jurisdic- 

tion to pags such a decree. The con- 

‘tention that was put forward on. behalf 





1. (1976) L M.L.J. 170 : A.LR.1976 Mad. 
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KARUPPAMMAL g. T,U, POOSARI (Kailasam, СЎ.). 


361 


of the plaintiffs, which was àccepted by 
the learned Judge, is that the first defen... 
dant had conceded in the earlier suit 
O:S. No. 456 of 1950 that a half share 
belonged to Реа .Boyar's' branch, 
plaintiff's predecessor in title though he 
stated that Raju Boyan, cousin ot Petha 
Boyan had conveyed an ith share to 
Chinna Mara, Boyar. The learned 
Judge found that there could be no 
doubt whatsoever that at ieast іп res- 
pectofan ith share which was conceded 


“to Petha Boyar. as per the averments іг, 


the plaint in O.S. No. 456 of 1950, 
there was no controversy to be decided 
by'the Gourt. The ‘learned Judge 


- proceeded to observe that none of the 


defendants to that suit had.ever conten- 
ded that Petha Boyen was not entitled 
to even that 1th share conceded in the 
plaint, In this view, the learned Judge 


- concluded that there-was no escape from 


the position that in respect of 1th share, 
there was no controversy-at all and that 


‘under such circumstances, thé Court 
‘had no jurisdiction to decide even in 


respect of the said 3th share. , 


7. This view of the learned Judge 
cannot be supported. Firstly, the 
learned Judge is in error on the fects. 


"Though the plaintiffs have ‘stated that 


3th share belongs to Petha Boyan, they 


‘have not stated that the predecessor in 


interest of the plaintiffs was entitled to 
ith share. Secondly. the learned Judge 


-is in error in holding that the defendants 


had not contended that Petha Boyan 
was not entitled to even 4th share. That 
this is factually incorrect is seen from 
the written statements of defendants 8, 9 
and 2410 29. Whilethe 8th defendant 
‘contended that -Petha . Boyar was 
not entitled to 1th share, but to far 
less, defendants 9 and 24 to 29 contended 
that Petha -Boyan had no share at all. 
ln a partition suit, each defendant is 
in the position of a plaintiff and when 
-contentions as: to share are raised, the 
whole question as to the shzres which 
the different sharers would bé entitled 
to, and the extent will be at issue. 


Though ‘in the:plaint in O.S. No. 456 


of 1950 the first deféndant herein claimed 
only 3.68-acres, the learned Judge, after 


‘considering the claims set up by various 
defendants, found that the: predecessor- 
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ih-title of the plaintif in O.S. No. 456 
of 1950 had a right. to a much larger 
share and at the final decree fixed it 
at 11.58 acres: It was also found that 
so far as the predessor-in-title of the 
present plaintiffs is concerned he had no 
share. whatsoever. , The learned Judge 
while holding thatthe Court acted 
without jurisdiction in-passing the decree 
in O.S. No 456 of 1950, took note of 
the fact that the suit is a "partition ‘svit 
‘and every defendant who claims a share 
is in the position of the plaintiff ard that, 
therefore,. the "plaint avermients . alone 
ате not the ‘criteria to decide what the 
controversy was, but fell into the error 
in holding that. the defendants did not 
dispute the sharé of the Present plaintiffs’ 
| in title. . 


$. In. law Т, tlie learned Judge's 
‘reasoning and. conclusion are unsustain- 
able. Even ifa larger share then. what 
was in fact claimed in: the plaint in 
O.S. No. 456 of 1950 was granted by 
the Court on the ground that.some other 
sharer had no. share, it. cannot be said 
that the Court acted without jurisdic- 
tion. We are also aware of the fact that 
the claim was not for the right, title and 
interest of the predecessor-in-title of 
the plaintiff in, O:S. No. 456 of 1950 
but was only for a'specific extent.: The 
granting cf ap excess extent by holding 
that the plaintiffs " predecessor-in-title 
was entiled to a larger share in the 
three survey numbers may Бе erroneous. 
But it cannot be contended thet it is 
withcut jurisdiction. The suit keing а 
partition suit, the dispute between ‘the 
parties is about ihe share and the -extent 
each one of;them is entitled to. If 
there is. ат: erroneous declaration of the 
shares Ог: even allotment of'a certain 
extent, tbe proceedings of the Gourt will 
not be -without jurisdiction. "The civil 
Court has ample jurisdiction to decide 
ап issue rightly.or wrongly аго that 
would not.make the decision, without 
jurisdicticn, We ате unable tọ accept 
the view of the learned , Judge that there 
was no lis before. the Judge.who tried the 
‘suit. Тһе ¿learned Judge, : 
O.S. No: 456 of .1950 regarding, the 
excess extent allotted the same хо the 
plaintiff in that suit., We are, therefore, 
-Satisfied that the. learned Judge was in 
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error in setting aside the decree in O.S, 
No. 456 of 1950 as having been passed. 
without jurisdiction: The present suit 
is not in the nature of an appeal against 
the decree in O.S. No. 456 of 1950. 
It cannot be set-aside except on the 
ground of fraud or total lack of jurisdic- 
tion. For the reasons stated · above, 
we find that it is not possible .to. зау 
that the judgment and decree: in: O.S. 
No. 456 of-1950, however erroneous it 
may be;. is without jurisdiction. · In 
this view, we allow the two appeals 
preferred by: the defendants, with costs 
and dismiss the suit: One set in L.P.A. 
No. 59 of 1975, payable by plaintiffs I 
10 -3.: 
R.S. 


An allowed. 


IN THE: HIGH GOURT OF juni- 
CATURE. AT MADRAS. : 


PRESENT: —S,, ‘Suiyainurthy, 4. E a 


Badrunnisa Begum Petitioner * 


д,» 


н. ‘Palani Asibalum and реса 
. Respondents. 


Tamil Nadu Buildings ( Lud qnd -© Rent 
Gontrol) Act (XVIII of . 1960), seciión: 11 
(4)—Petition for eviction — Wilful default i in 
paying rent—Petition dismissed ` Бу! Rent 
Controller—Revision Бу landlady —Direc- 
tion by Gourt to tenants to deposit rents— 
Failure by the tenants— Petition under section 
11 by landlady-—Held maintainable and 
tenants ordered to vacate. 


A: landlady filed a petition for eviction 
of the tenant on grounds of wilful'default 
‘in ‘the payment of rent and sub-letting 
without. permission. The ‘learned Rent 
Controller ‘dismissed: the petition; The 
landlady ‘preferred- a revision to the 
High Court. "The High Court ordered 
‘the tenants to deposit the entire arrears 
of rent. ‘The tenants failed to do so. 
The landlady thereupon filed a ‘peti- 
tion under Section 11 (4) of Act XVIII 
of 1960. “Ол the question a maintain- 


“ab Se A tus 
lio fed “ability; й 


Held: Аз the civil revision petition was 
a continuation of the proceedings before 


*C.R.P.No.2147 of1975. 6th January, 1977, 


» 


NW 


the Controller, what applies to a petition 
before the Controller under section 10 
or to an appeal before the learned 
appellate authority. under ‘section 23, 
applíed equally.to a petition in revision 
to the High Court. The tenants were 
not entitled to contest the revision unléss 
and until they paid or deposited the rent 
due by way of arrears. As they had 
not paid the arrears to the landlady or 
deposited the same into Court, all fur- 
ther proceedings were stopped and the 
tenants were directed to put the land- 
lady in possession of the building. | 

[Para, 2° 


Petition praying that in the circu mstarices 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to direct that all the further proceedings 
-in R.C.O.P. No.32 of. 1974 оп the 
file of the Court of the Кёп Controller 
(Principal District Munsif) Pudükkottai 
be stopped ànd, to direct. the respon- 
dents herein. to’ put the .petitióner in 
possession of the property in, R.C.O.P. 
No. ` 32 of 1974 on the ‘file of ‘the Court 
of the Rent Controller, Pudukkottai С.К. 
P. No..2147 of 1975 presented 10 the High 
Court.to-revise the order of the Court 
6t^the Appellate ;Authority. . (District 
judge) Pudukkotiai .. datéd 26th. July, 
1975. in С:М:А. No; 89 6+: 1974: (Н.К. 
С.О.Р. No. 32.6f 1974. Rent Controller 
Prl. District -Munsif), Pudukkottai. ^ * 


Hajee P. К. Jamal М ohamed, for Petitioner. 
y, Balarama, for Respondents. : p ' 
The Court made the following < 
ORDER; —This isa petition under section 
11 (4) of the Tamil Nadu Buildings 


‘(Lease and Rent Control)-‘Act, to stop 
all -further , proceedings“ 17  R.C,O.P. 


No. 32 of, 1974 on the^filé!óf the Rent _ 


Contioller’s Court, Pudülkottat and. to 
‘direct the-respondents'ío put the peti- 
tioner in possession: of the. property 
"which is the subject-matter of the, said 
R.C.O.P. The revision-petitioner is the 
owner of the building. which is in the 
occupation of. the respondents, herein 
‚аз tenants om а monthly rent.of Rs. 40. 
‘A: petition for eviction was filed by, ће 
landlady .before ..the. . learned.._Rent 
Controller, Pudukkottai, inter alia , on 
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the.ground of wilful default in the pay- 
ment of rent and sub-lease without the 
permission of the landlecy. The peti- 
tion was dismissed by the léarned Rent 
Controller. An appeal preferred before 
the learned - Appellate Authority was 
also dismissed. The landlady has filed 
the civil теуіѕіоп petition pending in 
this Court.. During the pendency oj 
the civil revision petition, ar. order: was 
passed on 15th December, 1976 by 
Mr. Justice V. Ramaswami, directing 
the respondents to” deposit the. entire 
arrears ‘of rent before 3rd January, 
1977, . The petition was directed to be 
called оп. 4th January, 1977. -The 
respondents һауе not paid any amoun: 
towardsarrears of rent tillto date. The 
petitioner contends that the respondent: 
have not paid the rent for five ‘year: 
amounting in all to a sum of Rs. 2,08( 
as.on the date of this petition. ` Th 
respondents, however, contend that the: 
have not paid the rent only for a perio: 
of.28 months ig: the rent due from th: 
date of the: institution of the proceeding 
foreviction before the lezrned.Rent Con, 
troller: But even. this amount is no 
tendered now. .'The directions of.thi 
Court dated 15th: December, 1976: hav. 
not been complied with... Therefore, thi 
.petition under section 11 (4) of the Tami 
„Nadu ` Buildings, (Lease. and ^ Ren 
~ Control) Act (to. be referred to herein 
after as the Act), has been filed by th 
landlady... E 


2. Itis not row disputed by the Іеатпе 
“counsel for the secord respcrdent the 
no amount has so far been paid or depc 
sited into Court by either of the respor 
dents in compliance with the dire 
tions of this Court. However he cor 
tends that as the tenants are not the civ 
revision peti-ioners, the provisions « 
sections 11 (1) and 11 (4) of the Acta: 
not applicable and the tenants сагг‹ 
be directed to put the landlady in posse: 
sion merely because they have not pai 
the arrears. 1 am unable to acce) 
"this strained construction ofsections 11(] 
and 11 (4)of the Act. Section 11 ( 
is to the effect that no tenant again 
whom an application far eviction h. 
beenznade by a landlord under secti 
-10 shall be entitled to contest the app. 
cation before the Controller under th 
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Section or to prefer any appeal under 
section .23 against any order made by 
Controller on the application, unless 
he has paid or pays to the landlord, or 
‘deposits with the Controller or the Ap- 
Pellate: Authority, as the case may be, 
all arrears of rentdue in respect of the 
building up to the date of payment of 
"deposit and continues to pay or to deposit 
anyrent which may subsequently become 
due in respect of the building until the 
termination 'of the proceedings before 
the Controller ot the Appellate Autho- 
Tity; as the case may be. The civil 
revision petition is a continuation af the 
Proceedings instituted. for’ the eviction 
of the tenant before the learred Rent 
Controller. The petition was filed under 
section “10 of the Act. As the civil 
revision petition is a continyation of the 
Proceedings before the Controller what 
applies to a petition before the Control- 
lér under Section 10 or to an appeal 
before the léarned appellate’ authority 
under section 23, applies equally to: a 
petition in’ revision: in this Court. "The 
tenants are not entitled to contest the 
revision unless and until they pay or 
deposit, the rent due by way of arrears, 
As they haye not paid ‘the arrears to 
thé landlady oy deposited’ the same in 
Sourt, all further proceedings are stop- 
ped and the tenants ате directed to put 


Ihg. c - 


5] | == 


dre Pa 
Petition allowed. 
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the landlady in possession of the build- 


IN THE HIGH COURT OF: JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction) 
PRESENT :—G. Ramanujam, J. 
W. B. Correya 
v. | 


Deputy Managing Director (Tech.) 
Indian Airlines, Airlines House, New 
Delhi-1 and others 


Petitioner* 


Respondents. 


(A) Constitution of India (1950), Article 226 
—Remoaal of employees by Indian Airlines 
Corporation on the ~ ground of тіѕсоп- 
duct, after’ enquiry —Removal challenged 
т writ petition—Writ petition, if. matn 
tainable against tke Gorporativn. 


(B) Domestic Enquiry—Witnesses not examined 
by Enquiry Officer in Chief—Stateménts from 
witnesses taken. bekind the back of the person 
charged—Copies of statemenis Jumished for 
6rassexamination—Violation . of principles ` of 
natusal fustice—Removal liable to-...be set 
aside, . wo р 
The Indian Airlines’ Corporation is а 
statutory authority. Section 45 (2) (4) 
of the^Air Corporation Act of 1953, 
enables the Corporation “by notification 
in the Official Gazette #0° make regula- 
tions not inconsistent with the Act.or the 
Rules made: thereunder | regardirig the 
terms ard conditions of service of its 


Officers and other employees. The Regu- · 


lations which deal with disciplinary pro- 
ceedings have teen framed under the said 
Statutory power by the Corporation. 
Therefore the offers and ‘employees of 
the Corporation have a statutory status 
and for the violation of any of the statv- 
tory regulations, relief can be sought. 
The facts referred to in the statements 
Shall be affirmed at least -in a general 
way Бу: the witnesses in their evidence 
before the "Tribunal.  [Paras. 3 and 7.] 


Held, that in the instant case the entire 
proceedings were vitiated for violation of 
the bzsic principles of natural justice es 
the statements taken behind the back-cf 
the petitioner at the time of the prelimi- 
nary enquiry had keen taken to be sub- 
Stantive evidence. [ Parc. 11.]- 
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Cases referred to:— 


Sirsi Municipality v. C. K. F. Tellis, 
(1973) 1 S.C.C. 409: (1973) 2S.C:R. 
348: А.Т.К. 1973 5;С. 855; Sukhdev 
Singh v. Bhagatram, (1973) 1 S.C.C. 
421: 45 Comp. Cas. 285: (1975) 3'S. 
С.К. 619: А.Т.К. 1975 S.C. 1331; 
Indian Airlines Corproation v. Sukh- 
dev Rai, A.I.R. 1971 S.C. 1828; State 
of Mysore v. Sivabasappa, (1963) 2 S. 
C.J. 104: (1963)2 S.C.R. 943: А.К. 
1963 S.C. 375; Phulbari Tea Estate v. 
Its Workmen, A.I.R. 1959 S.C. 1111; 
Central Bank of India v. P. C. Jain, 
(1969) 2 S.C.J. 583: (1969) M.L.J. 
(Crl.) 748: A.I.R. 1969 S.C. 983; 
Firestone Tyre and Rubber Company v. 
Their Workmen, (1968) 2 An.W.R. 
(S.C.) 29: (1968) 2 S.C. 7. 83: (1968) 
2 M.L.]. (S.C.) 29: (1967) 2 L.L.J. 
715: (1968) 1 S.C.R. 307: A.I.R. 
1968 S.C. 236; State of Uttar Pradesh 
у. О. P. Gupta, AIR. 1970 S.C; 
679: Hindustan Lever v. Presiding O ffi- 
cer, ’ Labour Court, Madurai, (1970 2 
L.L.J. 201: (1970) 1M. Lj. 473: 83 
L.W. 286: A.I.R. 1970 Май: ' 473; 
Diva Karan v. C: I. of Police, Мияла”; 
(1963) 1 L.L.J. 342; Annamurifliodo 
v. Oil Fields Workers, . T.U., 
3 АНЕ. К. 621; Sur Enamel and 
Stamping Works 


334: (1964) 3 S.C.R. 616: А.Т.К. 
1963 5. С. 1914. | 


Petition under Article 226 òf the Congi- 
tution of India, praying that in the сїг- 
cumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a-writ of cértio- 
rari calling for the records connected with 


the order dated 22nd April, 1974 in No. 


HPDO. 1|02721 and passed by the 
Deputy Managing Director (Technical) 
Indian Airlines, Airlines House, New 
Delhi-1, confirming the.order of remoyal 
passed against the ‘petitioner by ihe 
Director of Operations, Indian Airlines, 
Airlines House, New Delhi -in his pro- 
ceedings, dated 7th February, 1974 in 
No. HPDO. 
said order, dated’ 22nd April, 1974. ` 


R. Nadanasabhapathy, tör "Petitioner. ” 


(1961): 


Lid. v..Workmen; 
(1963) 2 L.L.]. 367: (1965) 1S.C.J. 


1102721 and ‘quash the 
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C: Rama Krishnan, М. С. R. Prasad 
and M. Shakir Ali, for Respondents. 


The Court made the following . 


Orver :—The petitioner was employed as. 
Flight Steward in the’ Madras Branch 
of the Indian Airlines. On 24th July, 
1973 the following three charges were 
framed against him in respect of his. 
alleged conduct in operations offices aud. 
departure lounge on 19th July, 1973: 


*(1) Even though not on duty, he 
was found in the above offices арреат- 
ing to be under the influence of liquor. 


(2) He behaved in a rude, indecent 
and abusive manner towards Capt. N. 
M. Pereira, Officiating Operations. 
Manager, bv talking to him in an 
aggressive and threatening manner. 


. (3) He created a scene in the departure 
lounge, where passengers were seated, 
by:-shonting sand: using abusive . and 
threateriing language towards Capt.. 

> Pereira.’ . 


П 


According. "to the management these 
acts constitüted misconduct within tae 
méaning of Standing Orders 16 (11), 16 
(13) and 16 (18) of Standing. Orders. 
(Regulation) hereinafter. referred to as 
the Regulation. By the said' charge 
memo” the petitioner was asked to give 
his explanation to the charges, Не by 
his letter, dated ЗО July, 1973 asked 
for the “supply of certain records to: en- 
able him: to submit his explanation. The 
Regional ‘Director, the third respondent 
replied оп -1st August, 1973. that the 
copies of the documents proposed to be 
considered in support of the charges. 
had already, been supplied: The peti- 
tioner thereafter submitted- а detailed 
explanation on 28th August, 1973. 
Sübsequently one R. R. Singh was ap- 
pointed as an officer to enquire into the 
matter. .. After the conclusion of the 
enquiry the enquiry: officer submitted 
his report to the effect that all the three 
charges have been proved. On the basis. 
of the said findings, a show cause notice, 
dated 14th , December, 1973 was issued. 
to the petitioner asking him to show cause 
why he should. not be removed from ser- 
vice. The petitioner submitted his re- 


866 
resentation · ёо the show cause notice on 
‘Sth January, 1974. However, by an 
"order, dated 7th February, 1974 the 
second respondent has removed the peti- 
‘tioner from service. Against the said or- 
«der of removal, the petitioner appealed to 
the Assistant Managing Director, Indian 
‘Airlines, New Delhi, who is the appellate 
‘authority. By an order, dated 22nd 
April, -1974 the appellate authority dis- 
hissed the appeal holding that the action 
taken by the second respondent is justi- 
fied: The petitioner has then approach- 
еї this Court questioning the validity .of 
the order of the appellate ‘authority, 
dated’ 22nd April, 1974 confirming *һе 
order of removal dated 7th February, 
1974 of the second respondent. | 
i ; 


2. The learned counsel for respondents 
Tas raised a preliminary ground as to 
the maintainability of the writ petition. 
According to him, Indian Airlines::Cor- 
oration is ‘not’ an authority as contem- 
plated by Articles 12: and: 226 of the 
Constitution of India and, therefore, it 
15 nat amenable to the jurisdiction of this 
‘Court. . It is further contended that even 
if .it is; treated’ as an authority coming 
within the scope of Articles 12 and 226, 
this Court cannot interfere with the im- 
pugned order of removal as it 15 purély 
a dispute between master: and servant, 

3. Indian“ Aitlines Corporation ‘owe its 
existence to the Air Corporation Act of 
1953. Therefore itis a statutory autho- 
rity. Section 45 (2) (6) of that Act 
enables the Corporation by notification in 
the Official Gazette, to make regulations 
not inconsistent with the Act or the Rules 
made thereunder regarding the terms and; 
conditions of service of its officers and 
other ‘employees. Тһе 


have been framed under the said statu- 
tory power by the Corporation. There- 
fore, the officers, and employees of the 
Corporation have a statutory status and 
for the violation of any of the statutory 
regulations, relief сап be sought in -writ 


jurisdiction by' the aggrieved party. It: 


is not, therefore, possible to treat che 
matter as one purely between mastér and 
servant so as to exclude the writ juris- 
diction of this Court. It has been point- 
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Regulations! 
which dea] with disciplinary proceedings' 
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ed in Sirsi Municipality v. C. К. F. 
Tels’, that the cases of dismissal of a 
servant falls under three broad heads: 
(1) where the relationship of master and 
servant is- governed purely by a contract 
of employment, a breach of it is normaily 
enforced by a suit; (2) cases arising 
under the Industrial law where the 
aggrieved person can approach a different 
forum for relief; and (3) cases arising 
out of the employment of personnel by 
the State or other public or local autho- 
rities or bodies created under the statute. 
Dealing with the third category of cases, 
the Supreme Court has pointed out in 
that case, that the Courts have declared in 
appropriate cases the dismissal of servant 
of statutory bodies to be invalid, if- the 
dismissal was in violation of the principles 
of natural justice or if the dismissal was 
in violation of statutory provisions, that 
this is done with a view to keep the public 
bodies within the limits of their statutory 
powers and.that where a state or a public, · 
authority dismisses an employee in, vio- 
lation of the, mandatory: procedural re- 


' quirements or on grounds which are not 


sanctioned or supported by statute, t^e 
Courts may exercise jurisdiction ‘to.de- 
clare the act of dismissal to be-a nullity., 
In Sukhdev Singh v. Bhagatram?, the 
Supreme Court has again reiterated the 


above principle thus: - 


“2.1... We hold that rules and regula- 
tions framed by the Oil and Natural 
Gas Commission, Life Insurance Сот- 
poration and the Industrial Finance - 
Corporation have the force of law. - 
The .employees of these statutory 
bodies have a statutory status and they 
are entitled to declaration of being in 
employment when their dismissal Ur 
removal is in contravention of stati- 
tory provisions. By way of abundant. 
caution we state that these employees 
are not servants of the Union or the. 
State. These statutory bodies are 
- ‘authorities’ within the meaning. of 
Article 12 of the Constitution.” 


. © 
И“... 
1. (1973) 1 S.C.C.. 409: (1973) 3 S.G.R. 348: 
A.LR. 1973 S.C.855. vrl © 
2. (1973). 1 $.О.С. 421: 45 Comp. Cas. 285: 
(1975) 3 S.C.R. 619:А Т.К. 1975 S.C. 1331. 
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Xn that case the employees of Oil and 
Natural Gas Commission, the Life Insur- 
cance Corporation of India and the Indus- 
trial Finance Corporation which are 
call statutory bodies, have been held to 
shave a statutory status and a consequent 
right to question an order of dismissal, 
if the dismissal is in contravention of 
ihe statutory provisions.. In that case 
-an earlier decision of the Supreme Court 
in Indian Airlines Corporation у. Sukh- 
dev Rai,’ holding that the relationship be- 
tween the Corporation and its employees 
is not statutory and therefore they are 
governed purely by the law of master 
cand servant has been overruled. The 
Supreme Court's present view is that 
"where a man's rights ‘are affected by 
«decision taken under statutory powers, the 
Court would presume the existence'of a 
duty to observe the rules of natural 
justice and to comply with rules and 
regulations imposed ‘by statute. © There- 
fore, not only the violation of ‘any statu- 
‘tory provisioris governing the terms and 
conditions of service but also ‘the viola- 
tion of’ the’ principles? of ‘natural justice 
"would enable the Court to interfere with 
the order of dismissal‘: passed by a 
‘statutory authority against its ‘employze 
"who is shown to havé a statutory status. 
"Therefore, I proceed to deal with the 
‘merits ‘of the case on'the basis‘that’ the 
writ is niaintainable. COMM 


4. The grounds on which the petitioner 
attacks the order of removal are four in 
number. 
have been vital and serious defects in the 


procedure followed by the enquiry offi-. 


cer which have vitiated the impugned 


order... Secondly it is contended that 


certain additional documents which, ‘are 
necessary for establishing the petitioner’s 
defence have been denied to him and this 


amounts to the violation of the principles. 


of natural justice. The ` third ground 
is that the disciplinary atthority, the 
second respondent merely accepted the 


findings of the enquiry officer without | 
any discussion of the evidence for and 


against. end proceeded to impose the 
punishment without considering the varti- 





E 


1. -A.LR. 1971 S.C. 1828. * 


The first ground is that there 
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dus -objections raised by the petitioner 
in his answer to the show cause notice. 
Fourthly it is contended that the appel- 
late authority has merely affirmed the 
order of dismissal passed by the secoad 
respondent without considering the vari- 
ous objections raised by the' petitioner 
in his grounds of appeal. ' 


5; -As: regards the first ground of 
attack, the learned counsel for the peti- 
tioner points out that 9 witnesses who 
had been called to give evidence before 
the enquiry officer by the management 
were never examined in chief by the 
management but straightaway offered 
for.cross-examination arid the petitioner 
was asked to cross-examine those wit- 
nesses оп ithe basis that the statements 
given by them behind his back at the 
stage of investigation constituted subs- 
tantive evidence against him and, there- 
fore; the petitioner has to controvert tne 
same. It is also said thai the witnesses 
were. allowed to have their ew parte state- 
ments in.their hands and that the replies 
to the questions .put in cross-examina- 
tion. by him were given by them only 
after perusing those statements. It i: 
also pointed out by the-lzarned’ counse 
that whenever these witnesses were cross: 
examinéd on matters not found: in theo 
earlier. statements, the enquiry office 
disallowed ‘such questions оп. the grounc 
that no-question should be' asked in cross 
examination except in relation to tht 
matters spoken to by them in their state 
ments. It is submitted -by the learne 
counsel that.normally ex parte statement: 
obtained from. the witnesses at the stag: 
of the preliminary . investigation" canno 
constitute : substantive evidence -at thi 
enquiry unless’; those statements arı 
affirmed by the’ witnesses in chief exa 
mination, that it is only “when the ea 
parie státements given by the witnesse 
at the stagé cf preliminary enquiry be 
comes ;substantive evidence, the petitione: 
hás to cross-examine the witnesses witl 
regard to the facts referred. to by then 
in chief examination, and that th 
ex parte statements which are not referr 
ed to and affirmed by tke witnesses X 
chief examination cannot form part of ©з 
evidence at all: In support of this stan: 
reference is also made: to Regulation 2 
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of the Regulation which contemp- 
lates examination of witnesses before 
he is offered for ctoss-examination. 


6. Reference has also been made to the 
decision of the Supreme Court in State 
of Mysore v. Sivabasappa,’ wherein the 
Supreme Court has held that though 
Domestic Tribunals exercising quasi- 
jüdicial functions are not Courts and 
therefore not bound to follow the proce- 
dure prescribed for trial of actions in 
Oourts and the strict rules of evidence, 
and they can obtain all information and 
material for the points under enquiry 
from all sources and through all channels 
without being fettered by rules of evi- 
dence and procedure which normally 
yovern proceedings before the Courts, 
they are under an obligation not to act 
om any information which they may have 
»btained or received unless they put ‘it 
о the party against whom it is to be used 
ша give him a fair opportunity to ex- 
Main. The Supreme Court had pointed 
(üt further that even in a "domestic en- 
[uiry the person against’ whom the 
harge is made should know the evideace 
vhich is given against him so that he 
зау be in a position to give his explana- 
ion, that-if the evidence is oral, narmal- 
үт the examination’ of the: witnesses 
hould, in its entirety take place before 
1e ‘party ‘charged who' will have then a 
ull opportunity to cross-examine hira, 
за the position is the. same when a 


erson who had already given a state- 
lent is called'as a witness, that .state- 
lents given previously by him behind 
1e back of the party should Бе put 19 
im and admitted in evidence before: the 
arty is to be: given’ an opportunity to 
"oss-examine him, and that though it is 
ot necessary. for the witness to repeat 
ord by: word or ‘sentence by sentence 
е éarlier statement, the rules of natural 
istice require that ihe previous state- 
ents given by the witnesses should’ be 
ай over to them 'and marked on their 
Imission and copies thereof given to: 
е person charged before he is asked 
cross-examine the witnesses: In an 


, 


—————————Ó 


I. (1963)2 8.0.7. 104: (1963) 2 S.C.R. 943: 
LR. 1963 S.C. 875. . | 
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earlier decision їп Phulbari Tea Estote 
v. Its Worknten*, Wanchoo, J. (as һе 
then was) speaking for the Court observ- 
ed that the admission in evidence of the 
prior statements of the witnesses with- 
out putting them to the. witnesses was. 
not in accordance with the principles of 
natural justice. In Central Bank of 
India у. P. C. Jain? the Supreme Court 
had observed: - 


"Recording evidence in the presence of 
the workman concerned was a very 
important purpose. Тһе witness. 
knows that he is giving evidence against 
a particular individual who is present 
before him and therefore he is cautious. 
in making his statement. Besides, 
"when evdience is recorded in the pre- 
sence of the accused person, there is. 
no room for persuading the witness to 
make convenient statements, and it is. 
always easier for an accused person to 
cross-examine the witness if his evi~ 
dence is recorded in „his presence.. 
Therefore, we would discourage the 
idea of.recording statements of wit- 
nesses ex, parie and then producing the 
. witnesses before.the employee concern- 
ed for cross-examination after serving 
.him.with such ^ previously recorded. 
-Statements, even though the witnesses 
. concerned make a.general statement on: 
the later occasion that their state- 
ments already recorded correctly re- 
. present what.they stated.” 


7. The said decisions of the Supreme 
Court clearly lay down that though it is 
well-established that domestic Tribunals. 
like the enquiry officer is not govern- 
ed by thé strict rules of evidencé or uf 
procedure, it 'cánnot ignore the substan- 
tive rules constituting the principlés of 
natural justice. One of the salutary 
considerations of natural justice is that 
a. statement.taken behind the back of the 
person charged is not.to. be treated as. 
substantive evidence and that such state- 
ments can form ‘part of the substantive 
evidence only. when the persons: who” 
make statemerits are examined before the 








1. A.LR. 1959 S.C. 1111. 
2. (1969) 2 5.С.]. 583: (1969) M.L.J. (Crl.) 
748: А.І.К. 1969 S.C, 983. 
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domestic tribunal and the facts referred 
to in the statement are spoken to or 
affirmed before the enquiry officer. it 
is true, it is not necessary for the per- 
son who has given the statements be- 
hind the back of the person charged to 
speak word by word or sentence by sent- 
ence before the Tribunal. But the facts 
referred to in the statements should he 
affirmed at least in a general way in his 
evidence before the Tribunal. 


8. In this case, as already stated, the 
witnesses from whom statements were 
taken behind the back of the petitioner 
at the preliminary investigation were 
straightaway offered for cross-examina- 
tion and the petitioner was asked to 
cross-examine them on the basis of their 
statements copies of which have been 
given to the petitioner. ` Admittedly tlie 
witnesses were not examined in chizf 
at least to affirm the statements earlier 
given by them. The ' enquiry officer 


has proceeded on the basis that the ex' 


parte statements formed substantive. eyi- 
dence and it is for the petitioner’ to dis: 
prove the facts referred to in the state- 
ments by cross-examining the. witnesses. 


i 
This, assumption of thé enquiry officer officer in this case has not only violat- 


that the ex parte statements of the wit- 
nesses given at the stage of the prelimi- 
nary enquiry behind the back of the рен: 
tioner can become. substantive, evidence 
as already stated only if the statements 
are affirmed at least in general terms in 
chief-examination. 

enquiry proceedings 


the’ enquiry ‘officer. ` This’ fact also is 


CORREYA 0. DEPUTY M.'D. INDIAN AIRLINES (Ramanujam, J.) 


А „perusal of the’ 
"clearly shows that | 
witnesses were not: examined'i in chief by 


not "disputed Бу: the” learned ‘counsel for : 


the respondents. 


' He would, ` however,’ 


say ‘that the ‘petitioner cross-examined’ 


the witnesses on those ех’ parte state- 
ments and obtained answers affirming the 
same and therefore whatever error that 
was committed by the enquiry officer in 
not examining the witnesses in chief with 
reference to their earlier statements, that 
has been rectified by the petitioner him- 
self cross-examining the witnesses on 
their prior statements. I am not how- 


ever, inclined to agreé with the learned. 


counsel for the respondent. , The peti- 

tioner is very much handicapped in his 

defence by the witnesses not being exa- 
M L j—47 
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mined in chief by the enquiry officer 
or by the department in support of the 
charges. The petitioner was not aware 
as to what was the substantive evidence 
that is against him which he has to con- 
trovert in cross-examünation. If the 
witnesses are not ` examined in chief 
with reference to their earlier statements 
which were taken behind the back of 
the petitioner, -the petitioner, can pro- 
ceed on the basis that there’ is no subs- 
tantive evidence against him. In the 
circumstances of this: case the petitioner 
would have been very well justified if 
he had refrained from cross-examining 
the witnesses on the ground that the wit- 
nesses have not spoken anything against 
him at the enquiry and, therefore, there 
is no need or necessity for cross-exa- 
mining them. The fact that the peti- 
tioner as a layman chose to cross-exa- 
mine the witnesses when the witnesses 
have not spoken anything against him at 
the.enquiry cannot go against him. 
Regulation 27 of the Service Regulations 
clearly contemplates that the enquiry 
officer has to examine the witnesses in 
chief before they are offered for cross- 
examination. Therefore, the enquiry 


ed Regulation 27 but also the. substan- 
tive rules which form part of the princi- 
ples of natural justice in that the state- 
ments obtained from witnesses behind 
the’back of the petitionér have béen taken 
as substantive evidence against the peti- 
tioner which he cannot do. . 

9. The learned éounse for the res- 
pondent refers to the following obser- 
vations of the Supreme Court in Fire- 
stone Tyre and Rubber Co. v: Their 
Workmen. 1 ; 


""This leaves over the contention that 
before examining the witnesses Sub- 
ramaniam was subjected to cross-exa- 
mination. This was said to offend the 
the principles of natural justice and 
reliance was placed оп Sur Enamei 





1. (1968) 2 5.С.7.83: (1968) 2 M.L.J. (S.C.) 
29 : (1968) 2 An.W.R. (S.C.) 29 : (1968) 1S.C.R. 
307 : (1967) 2 L.L.J. 715 at 718: A.I.R, 1968 
S.C. 236. 
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.and Stamping Works Lid. v. Work- 
, ment.* Those cases on doubt lay down 
‘that before a delinquent is asked any- 
_ thing, all the evidence against him must 
ibe led. This cannot be an invariable 
.rule in all cases’ 
and submits that witnesses should be 
examined before they are subjected to 
сгоѕѕ-ехатіпайоп before an enquiry 
officer is not an invariable rule. 


Supreme : Court will help the respon- 
dents. It is seen that the said observa- 
tions came to be made by the Supreme 
Gourt in a case where the charge is based 
on records or-on admitted facts, and it 
ig only in such a case it may be permis- 


sible to’ draw the attention of the delin- 


quent officer to the evidence on the re- 
cord which goes against him and which, 


if he canriot satisfactorily explain must: 
In that, 


lead to 'a conclusion of guilt. 
case the Supreme Court points out that, 


in certain cases it may even be fair to' 


the delinquent to take his version first 
so that‘the enquiry may cover the point 
of difference and the witnesses can be 


asked properly on the aspect of the case: 


suggested by him, and that it is all a 
question of justice and fair play. 


10.' The learned counsel. for the res- 
pondent then refers to the .decision in 
State of U. P.: v. О. P. Gupta? and 
contends that *so long as the petitioner 
Bas been supplied . with copies of the 
statements taken from the witnesses at 
the preliminary enquiry on the basis of 
Which he had 
nesses, he cannot have any. grievance. 
In the same decision the Supreme Court 


had pointed ‘out that the principles of’ 


natural justice are not fixed or embodied 
principles, that what principle of natural 
justice should be applied in a particular 
case should depend upon the facts and 
‘circumstances of that case, and that al! 
that the Courts have to see is whether the 
non-observance of any of those princi- 
ples in a particular case is likely to have 
resulted in deflecting the course of justice 
and that the user of the statements of 
1. (1933) 1 S... 334 : (1984) $ S.C.R. 616: 
(1953) 2 L. L.J. 367, 392,° 396 and 452: А.Т. в. 
1963 S.C.1914; х 
2. А.Т.К. 1970 S.C. 679. | 
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I do- 
not think the said observation of the: 


cross-examined. the Wit-, 
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the witnesses taken at the preliminary 
stage of the enquiry at the enquiry docs 
not vitiate the enquiry if those state- 
ments were made available to the delin- 
quent and he was given opportunity to 
cross-examine the witnesses in respect 
of those statements. But it is not clear 
from the facts set out in that case whe- . 
ther the statements of witnesses record- 
ed at the preliminary enquiry were · 
straightaway taken as substantive evi- 
dence as has been done in this case. A 
Division Bench decision of this Court in 
Hindustan Lever v. Presiding Officer, 
Labour Court, Madurai,’ is also relied 
on, as in that case the enquiry officer 
conducting the domestic enquiry һай 
cross-examined. the defence. witnesses | 
and put leading questions. It was con- 
tended before thë court that this was 
violative of the principles of natural 
justice. Dealing ‘with this contention 
the Division Bench held that the enqui-y 
lofficers were not. trained in law or in 
the method of conducting enquiry and, 
therefore, the said features by them- 
selves would not vitiate the enquiry, for 
no principle of natural : justice has in 
fact been’ ‘violated and that the govern- 


-> ümg test in such cases will, be whethér 
: the examinatian, 


cross-examination or 

putting of leading questions "by the 
enquiry officer are such as would indi- 
cate that he was not fair or that he was 
Ъіаѕѕей, in the sense that he thereby acted 

not as an enquiry officer but played the 
role of a prosecutor. | 

In Divakaran: v. C.. A. of Police, Min- 
nar? the accused : ‚обсег had been given: 
an opportunity to cross- examine the wit- 

nesses whose evidence: had already been 

recorded on. the prosecution side, long 
before the accused officer appeared befo-e 
the enquiry, officer. .The question 
was whether the evidence given in chief 
examination which had taken place in the 
absence of the accused officer can he 
used against him. Vaidyalingam, J. 

(as he then was) held that as the evi- 
dence in chief had .not. been taken in 

the presence of the, accused officer, 

the principles of natumal justice 


1. (1970) 1 ML. 473:83 L.W. 286: 
(1970) 2 L.L.J. 201: А.І.В..1470 Mad. 478. 
2. (1963) 1 L.L.J. 342. 
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had been violated. The case on 
hand is an a fortiorari one for in this 
case there has been no examination in 
chief at all and the petitioner was asked 
to cross-examine the witnesses on the 
assumption that the statements given by 
them at the preliminary enquiry consti- 
tuted substantive evidence. 

11. The learned counsel for the res- 
pondents then contends that even if tie 
conduct of the enquiry officer in not 
examining the witnesses with reference 
to the statements given by them at the 
preliminary stage before offering them 


for cross-examination by the petitioner . 


is taken to be erroneous still, so long as 
the petitioner has not shown prejudice, 
һе cannot question the. ultimate order 
‘of removal on the ground that it is viola- 
tive of the principles of natural justic2. 
I am not inclined to agree with this coa- 
tention of the learned counsel. It is 
not the law that even if there is a clear 
violation. of the principles of natural 
justice: in the conduct of the enquiry by 
a domestic Tribunal, still the: aggrieved 
party has to establish prejudice. It 
may be that for certain minor irregulari- 
ties in procedure the aggrieved party 
may have to show prejudice before the 
enquiry is held to be -vitiated. But 
where the substantial rules forming part 


of the principles of natural justice are. 


violated, the proceedings will not only he 
irregular but will entirely be void. In 
this connection the following observa- 
tions of-Lord Denning, M. К. in 
Annamunthodo у. Oil Fields Workers 
T. U., are very pertinent: 
*Counsel for the resporident union did 
suggested that a man could not com- 
plain of a failure of ‘natural justice 
unless he could show that he had been 
prejudiced by it. Their Lordships can- 
mot accept the suggestion. If a domes- 
tic tribunal fails to act in accordance 
with natural justice, the person affected 
‘by their decision can always seek re- 
dress in the Court. It is a prejudice 


to any man to be denied justice. He 
"vill not, of course, be entitled * 
.damages"if he suffered none. But he 


«can always ask for the decision against 
him to be set aside." 


1. (1961) 3 AN E.R. 621 at 625. 
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For the reasons set out above, I have toj- 
hold that the entire proceedings are 
vitiated for violation of the basic princi- 
ples of natural justice as the statements 
taken behind the back of the petitioner 
at the time of the preliminary enquiry 
have been taken to be substantive evi- 
dence. i 


12. Since the petitioner has . succeeded 
in setting: aside the order of removal on 
the first ground, it is not necessary to 
deal with the other contentions. The 
order of removal is set aside and the 
writ petition is allowed. It is, however, 
open to the respondents to conduct a de 
novo enquiry in accordance with law on 
the same charges. No costs. 


R.S.. Petition allowed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—P. S. Kailasam, .СЈ. and 
V. Balasubrahmanyan, J. “ы 

Munusamy Achari (c Appellont* 
v. ; E 


Rajambal Ammal ànd others 
: Respondents. 


(A) Hindu Law-—Intestate succession— 
One G dying intestate in 1927 leaving 
wife ‘P’ and daughter ‘A’-—P im posses-. 
sion and enjoyment of 'G's property— 
“А? marrying and later leaving husband's 
family—Whereabouts not known for 
many years—Death of Р in 1946— М 
son of ‘A’ in possession of the properties 
—Death of ‘A’ in 1958 leaving a son “М? 
and daughter. ‘R’—Succession to the 
estate of G—When opens. 


(B) Hindu Succession Act (XXX of 
1956), sections 8 and 14. 


(C) Eimitation Act (XXXVI of 1963), 
Article 65 Explanation (b)—M’s posses- 
sion of property after death of ‘P’—Not 
adverse to the interest of ‘R’. 


The accepted position under Hindu Law 
is that where a limited owner succeeds 





*L.P.A. No. 56 of 1974. 9th November, 1976. 
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to an estate, the succession to the estate 
on her death will have to be decided 
on the basis that the last full owner 
died on that day. The inevitable cor- 
rollary is that it is only the law in 
force at the time of death of the limited 
owner that should govern the case. То 
hold that the old Hindu Law applies to 
such a case is to allow the “imagination 
to boggle". [Para. 15.] 


Article 65 of the Schedule to the Limi- 
tation Act, 1963 read with Explanation 
(b) to that Article applied generally to 
all suits by Hindu plaintiffs, where the 
right to possession is claimed on the death 
of a female Hindu. The claim may be 
that of a reversioner of the last maie 
holder or it may be that of an heir of a 
deceased female Hindu. Whatever be 
the case, provided the right of posses- 
sion in the suit property is claimed on 
he death of a female Hindu, the deeming 
orovision of Explanation ( b) to Article 
55 would operate, and the suit for pos- 


session would be within time if filed- 


within 12 years-of the death of the-female 
Hindu on whose death the plaintiff claims 
ossession. 


Jases referred to;—: . .. 


дауа Singh v. Dhan Kaur, (1874) 1 
56. 700: (1974) 2 $.С.]. 145: A. 
‚К. 1974 S.C..665; Moniram Kolita 
d i Kolitani, (1880) I.L.R..5 
776; Duni Chand v. Аяй Кой, 
4046) 2 M.L.J. 290: 73 І.А. 187: 
9 L.W. 579 (2): A.I.R.: ge 
4. 173; Renuka v. Aswini, A. R. 
961 Pat. 498; Anthony Servai v. “Рам 
laicker and others, (1974) 87 L.W. 
54; Kalipada v. Balani Bala, 1953 S. 
m 209: 1953 S.C.R. 503: (1953) 1 
PL 597: A.I.R. ИЯ 
‘ат Kristo v. .Dhan Kristo, (1961) 1 
E 538: ALR." 1969 S.C. 204. 


ppal under clause 15 of the Letters 
'atent against the order of the Honoura- 
le Mr. Justice Ramanujam dated 19th 
ipril, 1976 passed in S.A. No. 1368|76 
referred to the High Court against the 
ecree of the court of the Subordinate. 
udge, Tiruvannamalai and passed in 
Y.S. No. 120/72 (O.S. No. чао 
).M.C., Tiruvannamalai): 
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K. Venkataswami and K. Govindarajan, 
for Appellant. 


G. Ramaswami, T. R. Rajagopalan and. 
S. S. Mathivanan, for Respondents. 


The Judgment of the Court was delivered. 
by 


Balasubrahamanyan, J.—One Govinda 
Achari of Veeranandhal Village, who was. 
possessed of several items of immovable- 
property in that village, died intestate- 
on 26th October, 1927, leaving him sur- 
viving his widow Parvathi Ammal and his. 
only daughter Ammakkannu Ammal. 


‘Parvathi Ammal died on 2nd November, 


1946. Ammakkannu Ammal was mar- 
ried to one Ponnuswamy Achari. 
Ammakkannu left her hüsband's family 
in the year 1916, and for a number of 
years thereafter her whereabouts were- 
unknown to the family. In December, 
1959, the news .came that Ammakkannu. 
had died on 28th. June, 1958 in Tirum- 
boondi village. Ammakkannu had five- 
children, two sons and three daughters. 

One son'and one daughter died un- 
married. One married daughter pré- 
deceased her in 1939 leaving four child- 
ren. This left one daughter and: one 


:7*i son, Rajambal and Muriuswami Achari, 


who survived Ammakkannu. A 


2. The properties left by бой. 
Achari оп his death ` were in the posses- 
sion and enjoyment of his widow Par- 
vathi . Ammal till her death on 2nd. 
November, 1946. Thereafter, they were- 
in the possession of Munuswami.'. On. 
17th June, 1956 the Hindu Succession. 
Act, 1956 (Central Act XXX of 1956) 
came into force. On 27th April, 1970 
Rajambal filed a suit O. S. No. 415 of 
1970 for partition and separate posses- 
sion of her share in the properties left 
by Govinda Achari, impleading :therein. 
five defendants, who were, her brother 
Munuswami and the four children left 
by their deceased sister Сһіппатта].: 
Rajambal's claim in that suit was for a: 
one-third share in the estate left by 
Govinda Achari which, ‘according to her, 
comprised ten items, of immovable pro- 
perty: According to Rajambal in her 
partition- of that- . estate;- ` her 
brother Munuswami Achari also would 
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be entitled to one-third share and che 
remaining one-third share should go tó 
the children of their deceased sister: 


3. Munuswami resisted his sister's suit 
on various grounds. - He contended that 
of the ten items of immovable property in 
which she had claimed an one-third 
share, one item, set out as No. 7 in rhe 
plaint schedule did not form part of t^e 
estate of Govinda Achari, but had been 
purchased by his father Ponnuswami 
Achari. As for the rest of the items 
of suit property which, He admitted to 
belong to Govinda ^ Achari’s estate, his 
‘case was that he was the only heir of 
‘Govinda Achari and, as stich, he was 
entitled to these properties as well, to the 
entire exclusion of the other children of 
Ammakkannu. He denied that his 
mother Ammakkannu died on 28th June, 
1958. He denied that she survived Par- 
vathi Ammal. 


4. He, accordingly, claimed that on the 
death of Parvathi Ammal on 2р4 
November, 1946 he succeeded to the 
properties as the one and only reversionzr 
of Govinda Achari. In any case, right 
from the death of Parvathi Ammal, ke 
had been in exclusive possession of the 
entire estate. Не stated that neither 
Rajambal nor any of the children of his 
other sister, the decessed Chinnammal, 
were in possession of the property. -Iv 
any case, to their full knowledge he had 
been in adverse possession of the pro- 
perty for more than the statutory period 
and hence their rights, even if any, had 
become barred by adverse possession. 


5. On the evidence before it, the trial 
Court recorded the finding that item 
No. 7 of the plaint schedule property was 
not part of the estate left by Govinda 
Achari, but belonged to Ponnuswami 
Achari, the father of Rajambal and 
Munuswami Achari. On Ponnuswami's 
death intestate on 8th October, 1938 
this item of property devolved on Munu- 
swami as the only son, and Rajam- 
bal had no claim „for any share in it. 
As for the.other nine items of the suit 
property, the trial Court rejected the evi- 
dence adduced by Rajambal to the effect 
that `Атіпаккаппи` died. on 28 June, 
1958. The trial Court recorded a find- 
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ing that Ammakkannu did not survive 
the death of Parvathi Ammal on 2nd 
November, 1945. On this basis, apply- 
ing the textual Hindu Law as it stood 
before the coming into force of the Hindu 
Succession Act, 1956 the trial Court held 
that Munuswami was the only rever- 
sioner entitled to the estate of Govinda 
Achari on the death of Parvathi Ammal. 
The trial Court also accepted the alterna- 
tive plea of Munuswami that he had per- 
fected his title by adverse possession,:on 
the basis of the evidence adduced by 


‘him regarding payment of taxes, etc. 


6. Rajambal appealed aginst the judg- 
ment and decree of the learned District 
Munsif. But before the Subordinate 
Judge in appeal she did not press the 
claim in regard to item No. 7 of the 
plaint: schedule property. She pressed 
her claim in the appeal in regard to the 
other items of property for partition and 


. Separate possession of one-third share 


therein. The learned Subordinate 
Judge went inta the evidence in the case, 
and disagreed with the findings of the 
trial Court on the issue relating to the date 
of death of Ammakkannu. He recorded 
the finding that, although Ammakkannu 
had left her husband's house and the 
village in 1916 and was not in possession 
of the suit properties, she survived hez 
mother Parvathi Ammal, and died only 
on 28th June, 1958. On this basis, the 
learned Subordinate Judge held that 
Ammakkannu was lawfully entitled to 
succeed to the estate left by Govinda 
Achari as a limited owner after her 
mother’s death. The learned Subordi- 
nate Judge observed that while Am- 
makkannu was not in actual physical 
possession of the properties at any time, 
neither had she alienated them to any- 
one else, and must accordingly be held to 
have’ been in legal possession of the 
estate. Since she died on 28th June, 1958 
after the commencement of the Hindu 
Succession Act, 1956, the learned Subor- 
dinate Judge held that section 14 of the 
Act applied. Applying that section, he 
held ‘that Rajambal was entitled to one- 
third share of the properties. Munu- 
swami one-third share of ‘the properties 
and the balance of one-third’ should go 
to the ‘children of the other ` daughter 
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Chinnammal.' On the question of pos- 
session, the learned Subordinate Judge 
agreed with the trial Court's finding that 
Munuswami was in physical possession 
of the property from the date of .death 
of Govinda Achari, but held that Munu- 
swami Achari could not, under the law, 
prescribe as against Rajambal. The suit 
filed by Rajambal on 27th April, 1970 was 
in time since she filed it within 12 years of 
the date of.death of Ammakkannu, which 
had occurred on 28th June, 1958. He 
held that there was no question of adverse 
possession against the reversionary neir 

so. long as the limited owner was alive. 

In this view, he set aside the judgment 
and decree of the trial Court, and grant- 
‘ed a preliminary decree for partition 
and separate possession in favour of the 


plaintiff in respect of items Nos. 1 to 
6 and .8-to 10 of the en schedule 
properties. 

3. Munuswami, thereupon appeared 


‘to this Court in S.A. No. 1368 of 1973. 
The second appeal was heard by Rama- 
nujam, J. Before the learned Judge it 
iwas argued that Ammakkannu's death 
‘was not proved to have occurred. after 
‘the coming into force of, ће Hindu Suc- 
cession Act, 1956. The learned Judge, 
however, rejected this contention, rely- 
ing on а posj-card dated 4th. December, 
,1959 which one Vaitheeswara Achari . f 
"Tirumboondi Village wrote, wherein he 
‘informed Rajambal of the death of her 
‘mother Ammakkannu. The learned 
‘Judge also relied оп the evidence of 
P.Ws.-1, 3 and 6 who were personally 
aware of the death of Ammakkannu 
: Ammal. and who spoke to the exact time 
and place of:death. 

8. Various other contentions were put 
‘forward by:the.appellant Munuswami in 
his second. àppeal. ' But the most im- 
portant of them was that on the death 
of Ammakkannu, the question of .succes- 
sion to the.estate must be determined 
only under the textual Hindü Law. and 
not under the provisions of the ; Hindu 
Succession. Act, 1956. ` But- this 'con- 
tention was rej jected by the learned Judge. 
Relying on:;tlie: authority of а decision 
of the Supreme Court іп. Daya Singh 
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v. Dhan Kaur, the learned Judge held 
that the law of succession to be applied 
was the law as it stood on the death 
of Ammakkanau, namely, the Hindu 
Succession Act, 1956. He further heid, 
on the same authority, that successiom 
to the estate of Govinda Achari, who 
opened on the death of Ammakkannu, 
was the last male holder in this case, 
opened оп the death of Ammakkannu 
who was the last of the limited owners. 
On ‘this basis, the learned Judge dismis- 
sed the second Appeal and upheld ‘the 
preliminary decr of the learned ‘Sub- 
ordinate Judge, holding, under section 8 ` 
of the Hindu Succession Act, that Munu- 
swami and  Rajambal were entitled to 
1|3 share each, the remaining 1|3 going 
to the children of the deceased Chin- 
патта]. 

9. On leave by “the learned Judge, this 
L.P. Appeal has been brought before 
us by Munuswami Achari; Mr. V. К. 
T. Chari, learned counsel for the appel- 
lant, did not, and could not, canvass the 
factual finding of the learned Subordi- 
nate. Judge, subsequently affirmed by. 
Ramanujam, J., to the effect , that 
Ammakkannu died on 28th June, 1958. 
But he put the case of his client Munu- 
swami in the following manner; Munu- 
swami was born on 26th October, 1927 
during the lifetime of the. last maie 
holder Govinda Achari. Ammakkannu 
had left the home even in 1916 and was. 
not heard of when on 26th October, 1927 . 
Govinda  Achari died and Parvathi 
Ammal succeeded to the estate as limit- 
ed owner. On the death of  Parvathb 
Ammal on 2nd November, 1946, 
Ammakkannu was not there on the scene 
at all to claim the estate by ` way. of suc- 
cession, let alone take possession of the 
properties. In such .а casey . wher 
Ammakkannu as the next heir-of Par- 
vathi Ammal had not claimed inherit- 
ance, it would be quite proper to. regard ` 
Munuswami, who had actually рої into 
the estate, as a person entitled to. claim 
succession from the earlier stage, that 
15 to say, even on the death of 'Parvatht 
Ammal оп 2nd November, *1946. Un-- 
der the.téxtual Hindu Law, Munu- 
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swami, as the daughter's son, was. en- 
titled to claim as the heir of the last 
male holder. Learned counsel cited 
Mayne’s Hindu Law 11th Edition, Para- 
graph 481, page 584 and also the text of 
Yajnavalkya, subsequently clarified by 
Vignaneswara, to show that the daughter’s 
son was the preferential heir and that 
the daughter's daughter was not.one of 
the heirs who could take on the death of 
the maternal grandfather. He further 
argued that, in the circumstances of the 
present case, Ammakkannu should not be 
regarded as having had any limited estate 
whatever which might he said to have 
stood in between the termination of the 
prior limited estate and the opening of 
the reversion to the-estate of the last 
male holder. In these circumstances, 
the finding as to when the succession 
opened and who the heirs of Govinda 
Acari were at the appropriate date would 
depend only on the date of death of 
Parvathi Ammal on 2nd November, 
1946. By the same token the proper 
law to be applied to the case would Also 
be the law that then stood, namely,, the 
textual Hindu Law . under which the 
daughter’s son would take the maternal 
-grandfather’s property to the exclusion 
of others, including daughter’s daughters 
and dawghter’s grand-children. These 
were the arguments put forward on 
behalf of Munuswami. 


10. Мг. С. Ramaswami, learned counsel 
for Rajambal, contended on the contrary, 
as follows: on the death of Parvathi 
Ammal on 2nd November, 1946 Ammak- 
kannu succeeded to the property, as the 
law then stood, as a limited owner. She 
never parted with the estate thereafter, 
and, as on 17th-June, 1956, which was 
the date of the: commencement of the 
Hindu Succession Act, 1956 although she 
might theretofore have possessed only 
a limited interest in the properties she 
became a full-owner by virtue of section 
14 of the Act. It followed that, on her 
death on 28th June, 1958, leaving’ be- 
hind. her surviving Rajambal, Munu- 
swami and Ње" children of her pre- 
deceased: daughter Chinnammal, they 
were all entitled to succeed as her 
heirs.under the provisions of section 15 
of the Act, Even if the possession by 
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Ammakkannu of the properties was not 
such as to make her: their full owner 
under section 14, yet, since she was tia- 
doubtedly a limited owner, her death on 


. 28th June, 1958 marked the opening of 


the succession to the estate of the last 
male holder Govinda Achari even under 
the Hindu Succession Act, 1956, as a 
result of which iRajambal was entitled 
to claim, one half-share of the properties 
as the heir of Govinda Achari falling un- 
der Class I of the Schedule to the Act, 
the other half-share going to Munuswamt 
as the daughter’s son falling under the 
same Class I. In this event, Chimnam- 
mal's children would stand excluded by 
the Class I heirs, since they belonged only 
to Class II of the Schedule, as the daugh- 
ter's daughter's children of the last male 
holder. In either event, therefore, the 
claim of Munuswami to exclude Rajam- 
bal from inheritance was untenable. 
Mr. G. Ramaswami relied very strongiy 
on the decision of the Supreme Court in 
Dava Singh v. Dhan Каш. 


11. It seems to us that the contention o1 
Mr. G. Ramaswami is well-founded. 
It may be that Ammakkannu was no 
found to be in actual physical possessior 
of-the properties even as a limited owner. 
It may be that in the period between tht 
‘death of Parvathi Ammal.on 2nd Nov. 
ember, 1946 and the death of Atmmak- 
kannu on 28th June, 1958 Munüswanr 
was the person actually found to be ir 
possession. But the ‘possession ol 
‘Munuswami was. without any semblanct 
of title, for, so long as his mother lived 
he could not claim to be an heir of hi: 
maternal grand-father even tinder the 
textual Hindu Law. During the perioc 
between the death of Parvathi Ammal or 
2nd November, 1946 and the death oi 
Ammakkannu on 28th ‘June, 1958 the 
period of twelve years to prescribe titt 
by adverse possession had not who, 
passed, and, by the time Aminakkannt 
died on 28th June, 1958 she hàd not los! 
her right to recover possession of ‘ne 
properties from Munuswami:, Hence 
Munuswami had not, in any sense, acquir 
ed any title against his mother Ammak 
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cannu by adverse possession. It follows 
hat she died possessed of properties as 
tbsolute owner within the meaning of 
rection 14 of the Act. 1f follows there- 
‘ore, that, on her death, section 15 would 
yperate so as to enable Rajambal as well 
is Munuswami to inherit the property 
long with the children of their deceased 
ister Chinnammal. Even otherwise, 
he circumstances that Munuswami had 
ctual possession of the property 'could 
iot alter the legal position that the estate 
f Govinda Achari devolved on Ammak- 
annu as a limited owner only оп tha 
ermination of the prior limited interest 
f Parvathi Ammal on 2nd November, 
2. In Daya Singh v. Dhan Кам, the 
supreme Court was concerned with a case 
vhere the last male holder died before 
he Hindu Succession Act, 1956.came 
nto force, but whose widow died after 
he commencement of the Act. The 
court held that the last male holder must 
e held to have died only when the widow 
ied, and the Hindu Succession Act, 1956 
ad to be applied to find out who .the 
eirs of the last male holder were. and 
that their shares үеге. Since this deci- 
ion had been the subject of much arga- 
ient before us, it may be necessary to 
otice the facts of the case more closely. 
3. One Wadhawa Singh died in tae 
ear 1933, leaving behind him surviving 
is widow and a daughter. The widow 
ucceeded to the estate of her deceased 
usband, which comprised agricultural 
ids in Punjab. In April, 1933; she 
iade a gift of the property in favour of 
er daughter. The reversioners to the 
state of Wadhawa Singh. then filed a 
ait against the widow, questioning the 
lienation. That suit was decreed, and 
mnfirmed on appeal, the finding being 
за the alienation by the widow was in- 
alid, and not binding on the reversion- 
rs. Thereafter, on the coming into 
orce of the Hindu Succession Act, 1956 
n 17th June, 1956 the widow once again 
iade a gift of the same land to the ali- 
лее, that is, her daughter. “The widow 
ied in 1963, The reversioners there- 
ААЛА ee 
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after filed a suit against the alienee, out 
of which the appeal before the Supreme 
Court in second appeal. On appeal 
They urged that the second gift was void. 
The trial Court decreed the suit, but, in 
appeal, the alienee succeeded both in the 
first appellate Court and in the High 
Court in second, appeal. On appeal 
to the Supreme Court by the reversioners 
it was held that the second gift made by 
the widow of Wadhawa Singh after the 
commencement of the Hindu Succession 
Act, 1956 was invalid. The Court 
pointed out that the widow would have 
become the absolute owner of the proper- 
ty under section 14 of the Act, only if 


she had not alienated the property, but . 


having made a gift in 1933 she did not 
become full owner, with the result that 
the subsequent gift made by her in favour 
of the respondent was of no effect. 
Nevertheless, the Supreme Court, dismis- 
sed the appeal of the reversioners hold- 
ing that the daughter, although not en- 
titled to the property as the alienee from 
her mother, was yet entitled to the pro- 
perty as the heir of Wadhawa Singh, the 
last male holder, under section 8 of the 
Hindu Succession Act. The Court held 
that by virtue of the interposition of 
the limited estate of the widow, the suc- 
cession to Wadhawa Singh's estate must 
be held to have been only in 1963 when 
Wadhawa Singh's widow died, and since 
this was after the commencement of the 
Hindu Succession Act, 1956, the rules cf 
succession contained therein alone applied 
to that case, overriding the eàrlier Hindu 
law, both textual and customary. Hence, 
notwithstanding that in the earlier suit 
the reversioners had established their 
locus standi under the customary law of 
Punjab to file the suit as reversioners of 
the estate of Wadhawa Singh, in view 
of the fact that succession had, in law, 
opened only subsequent to the death of 
the widow in 1963, the Supreme Court 
held that section 8 of the Hindu Succes- 
sion Act had io be applied and not the 
customary law under which the daughter 
‘stood excluded by the fiearest male colla- 
teral of the.last male holder, in the case 
of landed properties.: 


14. In the present.case, we have alrea ly 
expressed the view that Ammakkannu, 


ù 


d] MUNUSAMY AGHARI 7. RAJAMBAL AMMAL: ( Balasubrahmanyan, F.) 37 


as, the daughter:of the last male holder, 
"was entitled, on the death of his widow, 
to succeed to .the: estate, although 
as а limited owner, under the 
textual Hindu Law in force at that 
time. -Her limited -ownership, however; 
ripened into that of ‘a full owner under 


the Hindu Succession Act, 1956. And, | 


when she died on 28th June, 1958 there 
could be no dotibt that section. 15 applied, 
and -her heirs had to “be. determined in 
accordance with fhe- -provisions of section 
15. Even otherwise, on the footing that 
‘she remained only a limited owner till her 
"death, yet on hér déath on 28th June, 
1958, the last male holder Govinda Achari 
"must be held to have died and, iri that 
event, section 8 of the Hindu Successioa 
Act, 1956 must be held to apply as on 
that date, on the authority of the decision 
‘of the Supreme ‘Court in Daya Singh v. 

Dhan Kaur’. On the facts, the present 
case before us must ‘be regarded as апа 
fortiori case considering that while in the 
case before the Supreme Court Wadhawa 
Singh's widow had actually made an ålie- 
nation of the property, although held in- 
valid, in the present case Ammakkannu 
‘had made no such alienation. 


15. We hold that the reasoning of the 
‘Supreme Court in Daya Singh v. Dhan 
Канг, is one of general application and 
not limited merely to a case where a widow 
or other female heir inheriting the pro- 
perty on the death of the last male holder 
galienates. the property. The following 
passage from the Supreme Court’s Judg- 
Jment lays down the principle which in 
our opinion, is of application to the pre- 





“The accepted position under the 
Hindu Law is that where a limited 
owner succeeds to an estate, the succes- 
sion to the estate on her death will have 
to be decided on the basis that the last 

- full owner died on that day.... if 
succession opens and is to decide on 


i the basis of the last full owner dying . 


у. on the date of death of the limited 
4 owner, the inevitable corollary is that 
] itis опу the law in force at the time 

of death of the limited owner that 
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should govern the case: To hold tha’ 
- the old Hindu Law applies to such г 
case is to allow Ше imagination tc 
boggle.”” M 


The Supreme Court further pointed out: 


“We can see no reason either in princi- 
ple or on authority why the principle 
consistently followed under the earlie: 
Hindu Law that ón the death of the 
limited owner succession opens and 
would be decided on the basis that the 
last male owner died on that day, should 
not apply even after the coming intc 
force of the Hindu Succession Act.” 


Undaunted by the decision of the Sup- 
reme Court in Daya Singh v. Dhan 
Каи", Mr. V. К. T. Chari submitted 
further arguments. Не invited ош 
attention to rule 3 in section 16 read with 
section 15 (2) (a) of the Hindu Succes- 
sion Act. Section 15 lays down rules of 
devolution of the property of a female 
Hindu dying intestate. ‘The general rule 
of succession is set out in section 15 (1). 
Section 15 (2) lays down two exceptions, 
one in clause (a) and the other in clause 
(b). Clause (a) has reference to pro- 
perty inherited by a female Hindu from 
her father or mother, and it provides thai 
on her death it shall devolve, in the ab- 
sence of any son or daughter, not upon 
the' heirs referred to in sub-section (1) 


‘but upon the heirs of her father. In 


that context, rule (3) of section 16. pro- 
vides that the devolution gf the property 
of the intestate shall be infthe same order 
and according to the same tules as would 
have applied if the property had been the 
father's or the mother's as the case may 
be and such person had died intestate in 
raspect thereof immediately after the in- 
testate’s death. According to Mr. Chari, 
rule (3) of section 16 is an express рго- 
vision. for the -purpose of ascertaining 
the heirs of-a deceased female in respect 
of: the property inherited by her from 
her parents. Under this provision as- 
certainment of the heirs of a female 
Hindu dying intestate has.to be by the 
application of the fiction enacted in sec- 
tion 16, under which the parent is fo be 


1. (1974) 2 S.C.J. 145: (1974) 1 S.C.C. 700 
A.LR. 1974 S.C.665. 


378 
1 
jéemed to have died a moment after the 
leath of- the deceased female. Mr. 
Chari points out that there is no similar 
statutory fiction in the Hindu Succession 
Act, 1956 in respect of the succession to 
the property of the last male holder after 
lle termination of the limited interest 
yecurring after the commencement of the 
Act. He urges that, in the absence of 
зп express statutory provision, гше (3) 
3f section 16 which is confined in its 
ipplication to section 15 alone, cannot he 
applied, by way of analogy, to a case fall- 
ng under section 8 to succession to pro- 
»erty of the last male holder, subsequent 
‘o the termination of a limited interest of 

2'female. 


1 


ks . 
16. A study of the judgment of the 
Supreme Court would show, however, 
Tat the. learned Judges had not based 
‘heir decision on any statutory an&logies 
whatever, much less on the analogy of 
rule (3) of section 16 of the Hindu Suc- 
zéssion Act, 1956. 
nad arrived ‘at their conclusion as а 
natter of straight-forward construction of 
section 8, by juxtaposing the words of 
that section to those found in section 6 of 
‘he same Act, and also by considering tie 
d0sition in thé background of well-settled 
orinciples of textual Hindu Law relating 
to succession to the property of the last 
nale holder after the interposition ої limi- 
ted interests in between the death of the 
last male holder and the opening of the 
réversion. | e E, a 


17. In coming -to the’-conclusion that it 
lid, the Supreme Court was fortified hy 
earlier decisions of the Privy Council in 
Moniram Kolita v. Kery Kolitani* and 
Duni Chand w. Amar Kal?. In those 
lecisions, the Privy Council took: the view 
chat in a case where a widow succeeded 
io the estate of her husband in default of 
nale issue, it was impossible to say who 
were the persons who would be entitled 
:0 succeed as heirs of the husband until 
he termination of the widow’s estate and 
hat upon tlie termination of that estate 
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the property would descend to those who: 
would have been the heirs of the husband 
if he had lived upto, and died at the 
moment of her death. 


18. In Duni Chand v. Anar Kalit, the 
Privy Council had to construe the expres- 
sion “Hindu male dying intestate’, oc- 
curring in the Hindu Law of Inheritance 
(Amendment) Act, 1929. That Act 
introduced certain statutory heirs after 
the father's father and before the father's ' 
brother. The case before. the Privy 
Council was one where the death of a. 
Hindu male holder had occurred before 
the coming into force of the Hindu Law 
of Inheritance (Amendment) Act, 1929. 
In that case he was succeeded by a female 
heir, who died after the Act came into. 
operation. The Privy Council held that 
fhe succession to the estate of the last 
male holder opened on the death of the 
female heir, and hence the Act would 
apply to that case and an heir under the 
said Act would be entitled to succeed. 
It Was pointed out by the-Privy Council 
that during the life time of the female 
limited owner, the reversionary right to: 
the estate of the last male holder is a mere: 
possibility or spes successionis and that 
it cannot be predicated as to who would: 
be the nearest reversioner excepting whem 
the reversion actually opened on her 
death. It was pointed out by the Privy- 
Council that succession would not oper 
until the widow died and that the per- 
son who would be the next reversioner 
at that time would succeed to the estate ` 
and the alteration in the rule of the Hindu. 
Law brought about by the Hindu Law- 
of Inheritance (Amendment) Act, 1929: 
would then be in full force. It was 
argued before the Privy Council that such. 
a conclusion would tend to give retros- 
pective operation to the statute. On the 
words employed by the statute, which: 
were "in the case of intestacy of a Hindu 
male", it was further argued that retros- 
pective operation should’ not be given to: 
the provision at all. The Privy Council, 
however, rejected this contention, holding: 
that the words of the statute only con- 


ee 
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veyed a description of the status of the 
deceased and were not intended to have 
any reference to the time of the death 
of the Hindu male referred to in the 
Act. Тһе Privy Council observed, by 
way of further explanation, that to place 
such an interpretation of the Act was not 
to give a retrospective effect to the pro- 
visions, but merely to fix the material 
point of time as the date when the succes- 
sion opens, namely, the death of the 
widow. 


19. The principle of the Privy Council's 
decision in Duni Chand у. Aner Kali, 
was held by the Supreme ‘Court in. Daya 
Singh v. Dhan Kaur, to be applicable to 
the interpretation of section 8 of the 
Hindu Succession Act, 1956. . The 
words in section 8 of the Act are “the 
property of a male Hindu dying intestate 
shall devolve according to the provisions 
of this chapter. The Court contrasted this 
language of section 8 with the words in 
section 6 in the same Act, which were 
“When a male Hindu died after the com- 
mencement of this Act....".  Accord- 
ing to the Supreme Court; section 6, in 
terms, refers to the case of a male Hindu 
dying after the commencement of this 
Act. These words, according to the 
Supreme Court, were obviously. made to 
indicate the time of death, where as un- 
der section 8 the words, "the property of 
a male Hindu dying...." merely refer- 
red to the. fact of intestacy. І 


20. The above reasoning of the Supreme 
Court shows that it had come to the con- 
clusion that it did.only as a matter of 
pure construction or.the words “апу male 
Hindu dying intestate" occurring in sec- 
tion 8 of the Hindu Succession-Act, 1956, 
and not on the basis of any analogical 
reasoning derived with reference to the 
express provisions af rule (3). of 
section 16 of. the Act. S7 

21. Mr. Chari.then submitted that *he 
Hindu Law of Inheritance (Amendment) 
‘Act, 1929 was amenable to the kind. of 
interpretation placed by, the Privy Council 
in Duni Chand wv. Anar Кайї, because 
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the said Act did nothing more than in- 
troduce certain statutory heirs without 
in any way, making any modifications in 
the fundamental concepts underlying the 
textual Hindu Law relating to inheri- 
tance. By wev of contrast, according to 
Mr. Chari, the Hindu Succession Act, 
1956 purported to amend end codify the 
law relating to succession of Hindus. 
He, accordingly, submitted that the deci- 
sion іп Duni Chand v. Anar Kalit, could 
not really serve as laying down an appo- 
site principle for application, while con- 
Struing section 8 of the Hindu Succession 
Act of 1956. Mr. Chari cited an ex- 
pression of opinion similar to his argu- 
ments from Dr. Derett’s Text Book 
“Introduction to Modern Hindu Law 
(1963)" at pages 367 and 358... The lear- 
ned author expresses the view in his book 
that the Privy Council's decision in Dunit 

hand v. Anar Kali*, decided under the 
Hindu Law of Inheritance ( Amendment) 
Act, 1929 cannot serve as an analogy for 
dealing with the determination of the date 
when succession opens under the provi- 
sions of the Hindu Succession Act, 1956. 
The, author seems to endorse the view of 
the Patna High Court, reported in Renu- 
ka v. Азот, holding that the two Acts 
are not comparable, referring also to an 
article in 1958 S.C.J. (Journal) 259 
at page 262. dt 


22. The Supreme Court, hast. however, 
held that the Hindu Succession Act pro- 
vides an a fortiori case for application of 
the textual Hindu Law doctrine that the 
last male holder must be held to die on 
the termination of the limited owner. 
At page 668 of the decision in Daya 
Singh v. Dhan Кам, tae Supreme 
Court observes as under: 


“We should. consider that if even the 
‘ limited change in the area of succes- 


; Bion effected by the Hindu Law of 
‘si, Inheritance (Amendment) Act, 1929 


- 215 to be given effect to as the law appli- 

': cable on the date of the death of the 
limited owner, it ‘is all the more reason 
why the Hindu Succession Act which 

ee diera ding 


1. (1946) 2 M.L.J. 290:73 Т.А. 187: 59 
L.W. 579 (2) : A.LR. 1946 P.C. 173. 

2. A.LR. 1961 Pat. 498. - ` 

3. (1974)2 S.C.T. 145 : A.I.R.1974 S.C. 65. 
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makes a much more radical change in 
the Hindu Law should have similar 
* application.” ба 


3.` The Supreme Court rejected the 
jew of the Patna High ' Court , in 
eenuka ү. Aswini that because - the 
hange brought about by the Hindu Law 
f Inheritance (Amendment) Аст, 1929 
5 different from the change brought 
bout by the Hindu Succession Acz, 1956, 
| different conclusion should follow. 


NS : A 
M. It may be observed that.the same 
"new, as above, finds expression. in a 
udgment of a Division Bench of this 
7Zourt to which one of us was a party in 
4nthony Servai v. Pethi Naicker and 
Xthers?,N; S. Ramaswami, J., delivering 
he judgment of the Bench observed. as 
‘ollows: - 6: 


“Tt must be remembered that the Hindu 
Law of: Inheritance . ( Amendment) 
Act, 1929 was not a codifying law. It 
“only altered the order of succession of 
certain’ persons mentioned therein. 
When even under that Act it is held 
‘that the expression ‘a male Hindu 
dying. intestate’ should be taken to 
have reference to the date on which 
‘the limited owner dies and succession 
opens, in the present: case which is 
under the Act which is a codifying law 
relating to intestate succession among 
- Hindus, it would be incongruous to say 
-that even though succession opens very 
much after the commencemenz-of the 
Act! still‘one has to look to the old 
textual Hindu Law, to determine the 
. reversionary heirs, taking the expres- 
sion ‘a male Hindu dying intestate’ as 
having reference only to the date of 
physical death of the man". 


25. Mr. Chari alsó pressed us to take 
note of the circumstance that ` Daya 
Singh’s case’, before the Supreme Court 
arose under peculiar circumstances, in the 
background of. the ‘customary law of 
‘Punjab which governed the succession in 
that case, arid he proceeded to'sübmit that 
4t would hence Бе urireasonable.to regard 


"1. ALR. 1961 Раб 498. 77 
2. (1974) 87 L.W. 254. 
3. (1974) 2 S.C.J. 145. ' 
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that decision, as one having universal 
application. We are not able to accept 
this contention. The Supreme Court was 
well aware of the special problems posed 
in that case, one only of which.was the 
circumstance that, had it not been for the 
Court's decision that the Hindu Succes- 
sion Act applied to the facts of that case, 
the proper law io apply would hàve been 
the customary law. The Supreme Court 
actually set down the relevant rules of 
the customary law of Punjab,. observing 
that the daughter of the deceased 


Wadhawa Singh could not ‘be heard to. 


say that the customary law would not 
apply, if the succession could ‘be held 
to have opened before the commence- 
ment of the Hindu Succession ^ Act, 
1956. Nevertheless, in the view it took 
that Wadhawa Singh must be deemed to 
have diad on the death of his widow. in 
1963, the Court held that section 8 of 
the Hindu Succession Act, 1956 would 
apply and not the customary law. It 
iseon this basis that the Court gave 
judgment in favour of the daughter, 
having earlier held that, аз alienee, she 
was bound by the previous decision in- 
validating the alienation by Wadhawa 
Singh’s widow in her favour. 


26. Nor.can we accede to the sugges- 
tion of Mr. V. K. T. Chari tbat the 
Supreme Court's ruling must be res- 
tricted inits application to cases bear- 
ing a similarity to the facts in that case. 
After discussiag the case law bearing on 
the previous textual Hindu Law and also 
the relevant provisions of the Hindu 
Succession Act, 1956 and the different 
decisions of High Courts, the Supreme 
Court laid down the broad principle in 
no uncertain ierms. They observed: 
*Where a female heir succeeds to ап 
estate the person entitled to succeed 
~on the basis as if the last male holder 
had lived up to:and- died at the death 
of the limited owner when succession 
opens would have. о Бе decided on the 
basis that the. last male, holder died 
in 1963 after the "coming, into force 
of tbe Hindu Succession "Act, 1956.” 


In our view, this passage very clearly 
shows that the Supreme Court was not 
minded to render a decision merely as 


ler 


I] MUNUSAMY АСНАВІ J. RAJAMBAL AMMAL (Balasubrahmanyan, у.) 


one applicable to the particular case be- 
fore them, but had decided to lay down 
the meaning and’ construction of - the 


relevant provisions of ће Hindu Succes- 


sion Áct, 1956, to all cases to which those 
provisions applied. - 


27. The last point that Mr. Chari 
argued was the one relating to the claim 
of adverse possession ptit forward by 
Munuswami. This argument was easily 
met by Mr. C. Ramaswami, learned 
counsel for the plaintiff Rajambal. He 
submitted that there could be no adverse 
possession as against the reversioner at 
a time when reversion had not yet opea- 
ed. He cited before us two decisions 
of.the Supreme .Court in-Kalipada v. 
Palani Bala and Ram Kristo v. Dhan- 
histo? . Of the later decision it is observed 
as follows: ; 


*A person who has been in adverse 
possession for twelve years or more of 
property inherited by a widow from 
her husband by "any act or omission 
on her part is not entitled on that 
ground to hold it adversely as against 
the next reversioners on the death of 
such a widow. The next reversioner 
is entitled to recover possession of the 
property, if it is immovable within 12 
years from the widow's death under 
Article 141. This rule does not rest 
entirely on Article 141 but is in ac- 
cord with the principles of Hindu Law 
and the general principle that as tne 
right of a reversioner is in the nature 
'- of spes successionis and he does not 
trace that title through or from the 
widow, it would be manifestly unjust 
if he is to lose his right by the negli- 
gence or sufferance of the widow.” 


The decision in the earlier case, Kak- 
‘pada v. Palani Bala’, was also to the same 
effect. But Mr. Chari contended that 
the reasoning in the above cases cannot 


be applied to the present case because the. 


plaintiff Rajambal was not a reversioner 
in the sense in which the textual Hindu 
Law understood the expression. He 





1. 1953 S.C.J. 209: 1953 S.C.R. 503: 
(1953) 1 M.L.J. 597 : A.I.R. 1953 S.C. 125. 

2. (1969).1 S.C.]. 538 : A.I.R. 1969 S.C. 204 
2t208. 
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pointed out that under the Hindu Law 
texts, a daughter's son would be an heir 
to his maternal grandfather, but a daugh- 
ter’s daughter was not recognised as an 
heir. In this sense, Mr. Chari’ argued. 
that possession by Munuswami for more 
than the statutory period would certainly 
be adverse. to Rajambal. He further 
added that if Ammakkannu were treat- 
ed as absolute-owner as and from 17th 
June, 1956, which is the date of com- 
mencement of the Hindu Succession Асі, 
1956 then also, the adverse possession by” 
Munuswami Achari must be held to con- 
tinue against her. In our view, how- 
ever, there is a flaw in the argument of 
Mr. Chari. While it may be conceded 
that Rajambal could not be regarded zs 
an heir under the textual Hindu Law, 
it would be a mistake to regard her 
either as an heir of her mother Parvatht 
Ammal or as a reversione- to the estate 
of Govinda Achari. "Whether we apply 
to her the old textual Hindu Law or the 
subsequent statute, she was an heir, but 
not the reversioner of Gcvinda Achari 
and not the heir of the mozher. In this. 
sense, it will not be correct to say that 
the present suit filed by the plaintiff 
Rajambal is out of time. 


28. There is yet another consideration 
which goes against Mr. Chari’s conten- 
tion. Under Article 65 of the Schedule 
to the Limitation Act, 1963*a suit for pos- 
session of immovable property or any 
interest therein based on title could 
filed within 12 years of tae date when 
the possession of the defendant becomes 
adverse to the plaintiff. Explanation 
(b) to that Article says that where a 
suit is filed by a Hindu entitled to the 
possession of immovable property on the 
death of a Hindu female, the possession 
of the defendant shall be deemed to be- 
come adverse,only when th2 female dies. 
On the basis of this clear statutory provi- 
sion, the. period of limitation in the suit 
filed by. Rajambal against Munuswami 
must be calculated from the date of death 
of Ammakkannu, and, so, computed, the 
suit is, well within time. We hold, in 
passing that Article 65 of the Schedule 
to the Limitation ‘Act, 1965 read with 
Explanation (b) to that Article applied 
generally to all suits by Hindu plaintiffs, 
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where the. right to possession is claimed 


ori the death of a female Hindu. The 
claim may be that of an heir of a deceas- 
ed female Hindu. Whatever be the 
case, provided the right of possession in 
the suit property.is claimed on the death 
of a female Hindu, the deeming provi- 
sion of Explanation (b) to Article 65 
would operate, and the suit for posses- 
sion would be within time if filed within 
12 years of the death of the female Hindu 
ой whose death the plaintiff claims pos- 
séssian. 


29. At the close of the arguments, Mr. 
G. Ramaswami submitted that whether 
Rajambal was claiming as heir of 

: annu or as heir of Govinda 
Achari, for the purpose of applying the 
Hindu Succession Act, 1956 the date of 
death of both must be regarded as the 
same date. In either case, Munuswami 
could not claim any title or possession 
to the suit properties to the entire ex- 
clusion of the plaintiff Rajambal. “If, 
as the learned Subordinate Judge and 
Ramanujam, J., had held, the ` suit 
properties (excepting item 7) were re- 
garded as‘ possessed by Ammakkannu 
within the meaning of section 14, then, 
on her death, the properties would; devolve 


їп the following shares: 1|3 for Rajam- 


bal, 113 for Munuswami and 1 |3 for the - 


children of the deceased Chinnammal. 
If, on the other hand, section 14 were 
held to be not applicable to the facts for 
the reason that Ammakkannu was not 
possessed of the properties, even in that 
eventuality, the properties must, on her 
death, devolve on- Rajambal and Munu- 
swami, equally, by the operation óf sec- 
tion 8 of the Hindu Succession Act, 
and applying the principles decided by the 
Supreme Court in Daya Singh v. Dhan 
Kaur", і ee 


30. It is, however, unnecessary to pur- 
sue this argument of alternatives in this 
Letters Patent Appeal. For, on the 
findings arrived at by the learned Sub- 
ordinate Judge, as affirmed in second ap- 
peal by Ramanujam, J., on the aspect 
of Ammakkannu's possession, we do not 
feel called upon to disturb their ultimate 





1. (1974) 2 S.C.J.145 : A.LR. 1974 S.C. 665. 
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conclusion їп any respect, especially, 
when we recognize that it is in conso- 
nance with the broader aspects of equity. 


For all the above reasons, we dismiss 
the Letters Patent Appeal with costs. 


R.S. Appeal dismissed. 





IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


PRzEsENT.— G. Ramanujan, J. 


E. K. M. K. Nawabjan .. Appellani# 


2. 


Krishnan Chettiar and others: 
; Pus - Respondents. У 


(A) Civil Procedure Code (V of 1908), Order 
5, rule 17— Affixture of notice at resin 
dence, if due serzice. 


(B) Civil Procedure Code (V of 1908), Order 
21, rules 54 (2), 67.and 90— Price fetched 
at sale low— Effect. | 


The affxture of notice of execution рец- 
tion on the appellant’s residence on his 
refusal to accept the rotice appears to 
be due service as contemplated by Order 
5, rule 17, Civil Procedure ‘Code.’ So 
long as the statutory provision contem- 
plates service by affixture when the 
party refuses to receive the summons it 
cannot be said that there has been no 
proper service. | [Para, 4.1 


Rule 54 (2) of Order 21 of the Civil 
Procedure ` Code contemplates procla- 
mation at Some place on or adjacent 
to the property sought to be attached 
or sold by beat of drum or other custo- 
mary mode. It also provides for a. 
copy Of the order being affixed on a 
conspicuous part of the property and in 
a conspicuous part of the Court-house.: 
The Gourt cannot suggest a more elabo- 
rate method when the method contem- 
plated by the statute has been followed. 
ү; . f [Para, 5.] 


An execution sale of а property cannot : 
be set aside merely on the ground that 





*A.A.O. No. 68 of 1975. 20th July, 1976, 
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the price fetched by the sale is somewhat 
low or that it will fetch a higher. price 
if resale is ordered. [Paras. 5 and 6.] 


Appeal against the Order of the Court 
of the Subordinate Judge, Madurai 
«dated 2nd December, 1974 ard made 
in E.A. No. 93 of 1973 ir. E.P. No. 33 of 
1972 in O:S. No. 445 of 1969. 


‚Р, Venkatachalapathy, for Appellant. 
-M. V. Krishnan, for Respondent. 


"The Court made the following 


*OngpER.— This appeal-arises out of an 
order of the lower Court rejecting the 
appellent’s petition under Order 21, 
rule 90 of the Code of Civil Procedure 
‘for setting aside the sale of a house held 
on 14th August, 1972 in execution of a 
«decree in O.S. No. 445 of 1969. 


`2. The 2nd respondent obtained а 
‘mortgage decree against the appellant 
and respondents 3 and 4 in O.S. No..448 
of 1969 and to realise the decree amount 
the filed E.P. No. 33 of 1972 for såle of 
the property. The property was actu- 
ally sold on 14th August, 1972 for 
Rs. 27,700. The appellant -who was 
the 3rd defendant in the suit had filed 
Е.А. No. 98 of 1973 to set aside the said 
sale on three grounds f1) that there was 
no proper service of notice on him before 
the sale was ordered; (2) that there 
"was no proper publicity given to the 
-proposed sale ofthe property; (3) that the 
property which is worth more than 
Rs. 60,000 was sold only for a sum of 
Rs, 27,700 which was resulted in consi- 
-derable Joss and prejudice to him. In 
the counter-affidavit filed by the decree 
-holder it has been stated that the appel- 
lant was aware of all the proceedings 
both prior ard after the decree that he 
"was served with notice at every stage, 
and that he wantonly absented himself 
"rom attending Court, that there was 
proper proclamation and publication 
and that the property being an old build- 
ing has fetched a proper price. 


3. 'The Court below after considering 
the oral and documentary evidence 
adduced by either of the parties has 
held that the appellant- should be taken 
ќо have been duly served, that there was 
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due and proper publicity ard that th 
property is not shown tc have fetched : 
low price. On the qvestion whethe 
there was due service of notice or th. 
appellant, the lower Court has state 
that as the other defendants, who ar 
the brother and mother of the appellari 
had been served with notice and the 
had appeared in Court, it should b 
taken that the appellant also shoul 
have been served with notice in th 
execution petition. I do not see hoy 
the lower Gourt can assume due sei 
vice on the appellant merely becaus 
notices have been served on his brothe 
and mother, the other defendants i 
the suit. There cannot be any presumy 
tion that if one defendant is served th 
other defendant should be deemed t 
have been served. Though the sai 
reasoning is not sound the Court belo 
has also found that there was servic 
of notice on the appellant by affixture 


4. The learned counse] for the appe 
lant points out that mere affixture : 
notice cannot be taken to be a prop: 
service. But in this case the report 

the process server as well as his eviders 
before Cour: as R.W. 2 indicate th 
notice was offered to the appellant 

his residence and he refused to recei 
the same after going through the notic 
The question therefore is if there ‘s 
refusal on the part of the appellant 

receive a notice tendered by the proci 
server, the subsequent effixture of t 
notice on the residential premises c 
be taken to be a sufficient complian 
with the statutory provision regarCci 
the service cf-notice. Order 5, rule | 
Civil Procedure Code, deals with the р» 
cedure to be followed when the defenda 
refuses to accept service. That Ri 
provides that where the defendant refu: 
to accept service of notice and sign 1 
acknowledgment, the serving officer sh 
affix a copy of the summons on the oui 
door or some other conspicuous part 
the house m which the defendant or 
narily resides. In view of the said Ru 
the affixture of the notice of the executi 
petition on the appellant’ sresidence on 

refusa] to accept the notice appears to 
a due service as contemplated by Or 
5, rule 17. The learned counsel 

the appellant would. however conte 
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"at in a case like this where one's pro- 
erty is sought to be sold, there should be 
ersonalservice or service through regis- 
тед posttoensurethathebecomes aware 
[the execution proceedings. it is rot 
ossible for me to accept such submission. 
oi lorg as the statutory provisior con- 
"mplates service by affixture when the 
arty refuses to receive the summons, it is 
ot possible to say that there has been no 
roper service. : 


‚1 As regards the secord contentior. that 
‘ere was го due and proper publicity 
1 proclaiming and conducting the sale, 
те lower Court has fourd that the sale 
as proclaimed by tom tom ard that 
tere were as many as four bidders, The 
arr.ed counsel for the appellant does rot 
ispute the fact that there was proclama- 
on by tom tom, but what he contends 
that in addition to pioclamation by: 
m tom there should have been wide 
iblicity regardirg the sale either in the 
*m of bit natices or by publication in 
.y of the local dailies. Нее again, T 
anot inclined to accept the submission, 
the learned counsel. Order 21, rule 
“sets out the mode of publishing the 
oclamation of sale and it Says—every 
9clamation for sale shall be published 
nearly as may be in the marrer pre- 
‘ibed by rule 54 (2). Subavle (2) of 
le 67 contemplates the publication in’ 
2, Officia] gazette or local newspaper 
Боаза mode of publishingthe procla- 
‘шоп of sale, tut that mode has to be 
)pted only wher the Court so directs. 
is not the appellant’s case that in this 
€ the executing Court had directed 
blication either in the official gazette 
in the local néwspaper or both by any 
‘cific order.. In the absence of such 
order by the executing Court, the 
mner of publishing the proclamation 
1 only be under rule 54 (2). Rule 
(2) contemplates proclamation at some 
ce an or adjacent to the property 
ight to be attached or sold by beat of 
по or other customary mode. It also 
vides for a copy of the order being 
xed on a conspicuous part of the 
perty and in a conspicuous part of the 
art house. In this case ithas not been 
wn by the appellant that the mode 
templated by rule 54 (2) has not been 
aplied with and it is not even the: case 
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of the appellant that Order 21, rule 54 
(Z) has not been followed. His case is 

thet а still more elaborate procedure 

should have been followed in this case. 

I do rot see how 2 Court can suggest а |, 
more elaborate method when the method] 
contemplated by the statute has been| 
followed: It is true the executing Court 
has power to direct proclamation in the 
officia! gazette or the local newspaper.. 
But the Jower Court was rot approached 

for such an order at least by respondents 
З and 4 who were defendants I and 2 in 
the suitand who were represented Bý 
courselin the executing Court. I.dc 
rot therefore see any error in the modes 
of publication of proclamation adopted: 
in this case. 





6. The last grourd relates to the value 

oi the property. It is said that the pro- 
perty was worth more than Rs. 60,000- 
but it has been sold only for Rs. 27,700° 
and that therefore the szle has to be set] 
aside. It, is well-established that апі 
execution sale of a property carnot be 

set asjde merely on the grourd that the 

price fetched by the sale is somewhat lew 

or that it wil] fetch a higher price if 

resale is ordered. Apart. from saying. 
that the property is likely to fetch more 

then Rs. 60,000 no concrete material hzs 

been placed before the Court to show- 
that the property is really worth of 
Rs. 60,000. I cannot therefore say that the 

Sale has fetched such a low. price that 

the sale has to be set aside under Order- 
21, rule 19. The result is all the conten — 
tions advanced by the learned course? 

for the appellant fail. The appeal is 

dismissed. МО costs. No leave. 


R.S: Appeal dismissed: 
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IN. THE HIGH COURT ОЕ JUDI 
CATURE AT MADRAS. : 


PRESENT :— V. Ramaswami, ў. 


Annamalai Gounder Appellant 


a. 


Chinnathambi Gounder and others 
: Respondents. 


Specific performarce—Suit for—Gontract of 
sale— Plaintif put in possession of property 
on paying a portion of tke consideration — Sale 
to third party pendi g agreement— Plaintif 
filing suit for specific performance— Purchaser 
in the same village and owner of adjacent land 
— Not a bora fide purchaser— Specife per- 
„Јоттапсе ordered. 


The fitth defendant was the appellent 
in the second appeal. The plaintiff 
entered into an agreement to purchase the 
suit praperty from A ard his two sons, 
defendants 1 and 2. Pursuant to the 
agreement the plaintiff? paid a portion of 
the consideration and obtained possession 
of the suit property. Subsequently 4 
died. The plaintiff offered to. pay the 
balance of amount to the defendants 1 and 
2 and asked for execution of tke sale 
deed which was refused. In the mean- 
time the suit property was sold to the 
fifth defendant by defendants 1 and 2 for 
a higher consideration. The plaintiff 
filed a suit for specific performance. The 
svit was decreed by the trial Court hold- 
ing that the fifth deferdant was not a 
bora fide purchaser for value. The fifth 
defendant filed an appezl and this was 
dismissed. On secord appeal, 


Held : 1t was in evidence that the suit 
property was only a portion of a survey 
number and the fifth defendant was 
owning some other portion in the same 
survey number. Necessarily, therefore, 
the fifth defendant should have known 
that the plaintiff was in possession of the 
suit property and that should have put 
him on notice of the contract of sale. 
The parties were also living in the same 
village and their residences were stated 
to be, in fact, in the same street. In 
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these circumstances, the Courts below- 
were right in holdirg that the fifth de- 
fendant was rot a bona fide purchaser 
without rotice of the original contract. 
Specific performance was directed. 
[Paro.. 7.] 


Cases referred їо: — 


Veeramalai Vanniar v. Thadikara Vanmiar,. 
(1968) 1. M.L.J. 437: 81 L.W. 90: 
(1968) T.L.R. 3 Mad. 511: A.LR. 1968: 
Mad. 383 ; Lala Durga Prascd and another- 
v. Lala Реёр Ghand and ‘othzrs, (1954) 1 
M.L.J. (S.C.) 60: €7 L.W. 945: 1954 


S.G.R. 360: 1954 S.C.J. 23: ALR.. 
1954 S.C. 75. 
Appeal and-memo. of cross objections 


against the decree, dated 5th Mey, 1973; 
of the Court of the Subordinate Judge, 
Tiruvarnamelai ir, Appeal Suit No. 57 of 
1972, preferred against the decree of the 
Court of Adeitioral District Munsif of 
Tiruvannamalai in Origine] Suit No.. 
1208 of 1970. 


R. Muthukumaraswomi and R. Shanmugham;. 
for Appellant. 


К. Sarvabhauman ard В. Nandakumar, for: 
Respor.dents. - 


The Gourt delivered the following 3 


JupGMENT.—The fifth. defendart is the- 
appellant. The fitst respondent filed.the 
suit for specific performance of contract: 
of sale executed by one Ayyakannu. 
Gcunder ard defendants 1 and 2, who 
are the sons of Ayyakanru Gounde.. 
The contract of sale is dated 2319 April,. 
1970, under which Ayyakarnu and his 
two sons agrecd to sell the property to the 
plaintiff for a sum of Rs. 4,500 and receiv-- 
ed a sum of Rs. 2,500 as an advance.. 
The balance of Rs. 2,000 was agreed to be- 
paid within a period of оге year. The: 
plaintiff further stated that in pursuance’ 
ofthe agreémentofsale the plaintiff was- 
put in possession of the suit property and 
that he was in possession on the date ofi 
the suit and had raised grourdnut crops 
thereon. "The suit itself was filed on 18th: 
December, 1970. Sirce by that ‘time 
Ayyakannu. had died, the suit was origi- 
nally filed against defendants 1 to 4, who: 
are the sons, daughter ard wife of the 
said Ayyakennu. The plaintif hed made: 
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the usual avermentsin the plaint tbat in 
;pursuance of the agreement to sell he was 
ready and willing to pay the balance of 
‘consideration and ir. fact he tendered the 


money ; but the deferdants would not 
execute the sale deed. 'The plaintiff 
also deposited tbe balance of considera- 


tion of Rs. 2,000 along with the plaint. 


| * 
2. The first defendant filed a written 


Statement in which he stated thaton 17th - 


February, 1970 he had sold the property 
Ito one Annamalai Gourder, who has 
now been impleaded as the fifth defen- 
dant in the sujt, fora consideration of 
Rs. 7,000 and that the sale deed 2150 has 
‘been registered. The first defendant 
further contended that though he execu- 
ted an agreement of sale in favour of the 
plaintiff, the property was highly under- 
valued and the consideration, was palpably 
low. The property was worth mòre than 
Rs. 6,500 to Rs. 7,000 on the date of the 
sale and it was undervalued to defeat the 
provisions of the Stamp Act. The first 
defendant, therefore, prayed thet the 
Court should not exercise its discretionary 
power of granting reljef for specific per- 
formance to the plaintiff, who had come 
to the Court with uncleen hands. 


3. When coming to know of the sale in 
favour of Annamalai Gounder, the plain- 
tiff impleaded him as the fifth defendant 
dn the suit and amended the plaint con- 
tending that the fifth defendant is not a 
bona fide purchaser for value and that, 
therefore, he could ask for specific 
‘performance even ageinst the fifth 
‘defendant The fifth defendant filed a 
‘written statement stating that he had 
purchased the property for a valuable 
consideration of Rs. 7,000 under a regis- 
tered sale deed without the knowledge 
of the prior agreement in favour of the 
plaintiff and that as a bona fide purchaser 
for value; he is entitled to remain in 
possession. "Тһе fifth defendant also 
stated that he had taken possession of the 
property in pursuance of the sale in his 
favour. | 


4. Though the ' fist defendant 
filed a written statement which 
was adopted by defendants 2 to 4 


none of them let in any | evidence 
either-oral or documentary. The plaintiff 
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examined himself and 2 others and also 
marked the agreement of sale. The fifth 
defendant examined himself end another 
third party and filed the registered sele 
deed in his favour. On a consideration 
of the eviaence both oral and documen- 
tary, the tria] Court came to the conclu- 


sicn that the fifth defendant was not а. 


bona fide purchaser for value withcutnotjce 
of the origine] contract in. favour of the 
plaintiff. The trial Gout did not agree 
that there was any undervaluation. in 
order to defeat the provisions cf the Stamp 
Act ard ultimately decreed the suit as 
prayed for. It may be mentioned that 
the trial Couit was willing and in fact 
proceeded to consider the cese on the 
basis that the ifth defendanthad paid the 


sum of Rs. 7,000 as per the sale deed , to : 


defendants ] to 4, who are the legal heirs 
of the original owner, Ayyakannu. The 
trial Court als. proceeded on. the assump- 
tion that the plaintiff in pursuance of 
the agreement to sell, was put in posses- 
sion of the preperty and he was in. posses- 
sion. of the property on the day when the 
Suit was filed. - 


5. Pending the suit, che fourth defen- 
dant, the widow of Ayyekannu, died and 
defendants 1 to 3, the 2sons and deughter, 
were recorded as legal representatjves of 
the fourth defendant. Defendants 1 to 3 
and 5 preferred an appeal before the 
leerned Subordinate Judge of Tiru- 
vonnameloi. The appellate Court con- 
firmed the findings of the trial Court 
that there was a valid and enforceable 


contract of sale between the plaintiff and- 


Ayyakarnu and his sons and that the 


fifth defendant was not a bona fide pur-: 


chaser {01 value and without notice cf 
prior contract of sale. 'The lower appel- 
late Court specifically found tbat in pur- 
suance of the contract of sale the. pla‘n- 
tiff was put іп possession of the property 
and he was in possessjon on the day when 
the sujt was filed. In that view, the 
appeal was dismissed. It may be men- 
tioned that the trial Court made some 


mistake about the amovnt to be pa‘d. by 


the plaintiff to defendants J to 4, which 
was rectified by the lower appellate 


Court and thus need not detain us any: 


further. Suffice it to say that the plain- 
tiff was made liable to pay the sum of 
Rs. 4,500 for getting the specific рег. 


2) 


formance and he was given a credit for 
the sum of Rs. 2,500 which he had peid 
to Ayyekennu 25 an edvance. 


6. In this second appeal the learned 
<ounse] for the appellent strenyously 
contended that the whole approach of 
‘the lower appellate Court and the trial 
"Court in finding that he purchased the 
“property with notice of the prior contract 
“of sale was wiong and based on a wrong 
assumption that the pleintiff had taken 
‘possession of the property in pursuance 
-Of the contract of sale and that, therefore, 
tthe fifth defendant must have been awz1e 
‘ofthe contractofsale. Asalready steted, 
‘there is no dispute that the sum of Rs. 
77,000 was paid by the fifth defendant to 
«defendants ] to 4 as per the registered 
‘sale deed executed by them. In fect, 
‘the first defendant in his written stete- 
ment hed accepted the payment and this 
‘was not disputed durjng the trial. 


7. The only question, therefore, for 
-consideratjon was whether he paid this 
‘money in good faith ard without notice 
of the original contract. Though *the 
‘learned counsel for the appellant chel- 
‘Jenged the finding tat the plaintiff was 
"put in pcssession of the property in pur- 
suance of the contract of sale and was in 
"possession on the date when he filed the 
'Suit, I am unable to interfere with 
the finding of the Courts below. The 
trial Court, of course, dic not give 
any Specific finding that the plaintiff was 
put in possession in pursuance of the 
«contract of sale, but proceeded cn the 
-assumption that he was put in posses- 
‘sion. But the lower appellate Court 
accepted the evidence of P.Ws. 1 to 3, 
"who specifically and categoricelly stated 
‘that the plaintiff was put in possession 
and he had raised ‘groundnut crops 
there. Тһе lower appellate Court also 
pointed out that there was conflict in the 
evidence cf Ю.М. 1 and 2 in this regard, 
"While D.W.1 stated that the fifth defen- 
даце did not take possession in pursu- 
ance of the sale in his fevour, the fifth 
-defendant as D.W. 2 stated thet he did 
take pcssession. D.W. 1 was elso not 
"prepared to deny that the plaintiff raised 
groundnut, crops. He only stated that 
the was not aware of it. In any case, the 
Jower appellate Covrt had chosen to 1ely 
‘on the evidence of P.Ws. 1 to 3 in regard 
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to possession of the suit property and 1 
do not think there is any reason to inter- 
fere with that finding in thesecond appeal. 
Tf the possession is to be teken as having 
been given to the plaintif, 1 think the 
finding of the Courts below that the 
fifth defendant hzd not paid the consi- 
deration in good faith and without notice 
ofthe origina] contract has to be accepted. 
If the plaintiff was in. possession, as held 
by this Court in Veeramalai Vanniar v. 
Thadikera Vanniar!, the fifth defea- 
dant immediately puts defenants 1 to 4 
with a notice of warning to enquire into 
the nature and character of the posses- 
sion of the plaintiff, lf Һе had not done 
so before purchasing the property, he 
cculd not be held to be a bona fide pur- 
chaser without nctice of the original 
contract. Further it is in evidence that 
the svit property is only a portion of a 
survey number and the fifth defendant is 
owning some other portion in the same 
survey number. The survey number is 
said to measure about 7 acres of which 
only 1.42 acres are the subject-matter of 
the suit. The portion remaining is owned 
by thefifthdefendant. Neczssarily, there- 
fore, the fifth defendant must have known 
that the plaintiff is in possession of the 
svit property and that should bave put 
him on notice of the cortract of sale. 
The parties are also living in the same 
village and their residence are stated to 
be, in fact in the same street, In those 
circumstances the Court$ below were 
right in holding that the fifth defendant 
was not a bona fide purchaser without 
notice of the original contract. 


8. The learned counsel for the appel- 
lant next contended that sir.ce there т< no 
dispute, he had paid the sum of Rs. 7,000 
to defendents 1 to 4 and got the sale-deed 
executed in their favour, though the 
pla/ntif may be entitled to enforce the 
specific performance of the contract even 
as against the fifth defendant, defendants 
1 to 4 will not be entitled to be paid the 
sum of Rs. 2,000 aiready in Court deposit 
and that that amovnt will have to be 
paid to the fifth defendant. Under 
section 19 (b) of the Specific Relief Act, 
1963, specific performance of a contract 





1. (1968) 1 M.L.J. 437: 81 L.W. 90: L.L.R. 
(1968) 3 Mad. 511: A.I.R. 1968 Mad. 383. 
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may be enforced against глу person 
claimir.g under either party to the cor- 
tract of sale by a title arising subsequent 
tå the contract except a transferee for 
value who has paid his money ih good 
faith and without notice of the origina] 
‘contract, І have already held, accepting 
the findings cf the Courts belcw, that the 
fifth defendant had not peid the money 
in gcod faith and without notice of the 
Original contract. Brtstillhe is a person 
claiming unde: the original owner by a 
title’ arismg subsequently to the contract 
of sele in favour of the plaintiff. "There. 
Kore, specific performance may be еп. 
forcec even as against the fifth defendant. 
This provision, in my opinion, does not 
in any way aflect the passing of the title 
to the fitth defendant. In fact, section 
91 ofthe ivdian-Trusts Aci, 1882, stetes 
that where a person acquires property 
with notice, that any person had entered 
unto an existing contract affecting that 
iproperty, of which specific performance 
could be enforced, the former must hold 
the property for the benefit of the latter 
ko the extent necessary to give effect to 
the contract. ‘Thus, the sale deed itself 
Hough not invalidated and was treated 
as valid, the plaintiff who is having the 
agreement to sell was entitled to ask for 
specific performance even as aga‘nst the 
fifth defendent transferee. The Supreme 
Court in Lala Durga Prasad and another v. 
Eala Deep Ghang aud others held that in 
such a case the proper form of dectee 


«as to direct specific performance of the · 


‘ontract between the vendor and the 
Хав and direct the subsequent trans- 
етее tO join in the conveyance so as to 
vass on the title which resided in him 
о the plaintiff. Though the subsequent 
ransieree did nct join in any special 
'Ovenants made between the plaintiff 
‘nd his vendor, he had to join in the con- 
"eyance 80 as to pass on his title to the 
Мап. The Supreme Ccurt further 
«eld that even in such a case the rormal 
ule should be to require that the balance 
«f consideration be paid. to the Original 
"wrer ard it would not be right to lay 
lown that m every case the balance of 
he purchz:e money should be.paid to the 


d == ы ==” t шш 
1. (1954) 1 M.L.J. (5.С.) 60 : 67 L.W. 945: 
354 S.C.R. 360: 1954 S.C.J. 23 : ALR. 
954 S.C. 75. 


Subsequent transferee up to the extent: 
of the consideration ‘paid by him. But 
the Supreme Court further held that this- 
question might be put as an issue as- 
between the vendor and the svbsequent: 
transferee as to whether the amount was- 
to be paid to the subsequent transferee- 
or 10 the verdor. It was also open to ће 
Court as an equitable relief to direct the- 
amount to be paid to the subsequent trans-- 
feree if it would appear ic be an unjust. 
enrichment to the original vendor or if the- 
equities warrantec such a position, the 
Court had г widediscretion in that regard. . 


9. Ihave ccnsidered this question. As- 
already steted, the fifth defendant hed 
paid the sum of Rs. 7,000 and it is also- 
stated that defendants 1 to 3 are not- 
possessed of sufficient means and if this 
sum of Rs. 2,000 deposited by the plain-- 
tiff in Covrt is also paid to deferdarts 1 
to 3, it will not be possible for the fifth 
defendant to recover any portion. of the 
consideration paid by him. ‘Though the- 
agreement to se[] in- favour of the plaintiff 
wasonly for a sum of Rs. 1,500 in addition 
to the sum of Rs, 2,500 received by the 
vendors as advance from the plaintiff, 
they have also received a sum of Rs, 
7,000 from the fifth deferdant. They- 
shall rot be urjustly permitted tc enrich 
themselves by requinmng the sum . of 
Rs, 2,000 remaining in Court also to be 
paid to them. 1, therefore, direct that 
ап executjon of the sale-deed in favour of* 
the plaintiff, the sum of Rs. 2,000 in 
Court deposit will have to be paid to the 
fifth defendant. But this will be without 
prejudice to the fifth defendant to claim. 
the balance of consideration paid by him. 
from his verdors, PS 


10. The decree, therefore, should direct- 
defendants 1 to 3 to execute the sale-deed 
and the fifth defendant to join in the- 
execution of the sele-deed in favour of the- 
plaintiff and it should also direct the- 
amount in Court deposit to be paid to 
the fifth deferdant instead ofto defendants 
І to 3. Subject to this modification in 
the form cf the deciee, the secor.d арреаР 
is dismissed. Тһе parties will bear their 
respective costs throughcut. * 


11. There are absolutely no merits in 
the cross-objections. ‘The €1038-0 bjec— 


4j 


ajons аге 2150 dismissed. Bet there. will 
фе no erderas to costs in the cross objec- 
tions also. No teave both in the second 
appez] end the. eross-objectiene. 


:S.J. А [pbeal - dismissed, 
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“TURE AT MADRAS. : 


Appellate Jurisdiction) 


"PRESENT CLE. 5. Kailesam, Cf., and 
V. Balasubrahmanyan, J. e rua А 


"Ihe Management of Industrial 
Chemicals Limited, ' 175/1, Mount 
Road, Madras-2 

Appellant* 


д. 


"The Presiding Oficer, L Labour Court, 
Madras and others .. Respmdents. 


дай Disputes Act XIV of- 1947) » sec- 
tions 25-G, 25-Е «nd 11-A—Retrenchment 
-of workmen— Duty under section 25-G— 
Payment cf ‘compensation by cheque at ‘the 
stime `of retrenchmentE feet — Retrenchment 
_Sound invalid by Labour Couri—Discretion of 
Labour Court either to order reinstatement or 
«compensation. : . 


„А proper nnderstanding of section 25-G 
-of the Industrial Disputes Act shews : 

„Ап employer may retrench апу workman 
of his from service. Ifthe workman. was 
the'last to be employed in his establish- 
‘ment, the employer can retrench him 
without assigning any reascns whatever 
зп the notice af retrenchment; if, on the 
contrary, the workman was not the last 
‘to be employed, the emplcyér must 
assign reasons for retrenching him, from 
-service and record them in the notice cf 
-retrenchment. [Para. 13.] 


“Whichever way the i issue as to retrench- 
‘ment may be tossed about i in discussion in 


individual cases, it must, in every case, . 


, ultimately come, down ‚оп al] fours to 
section 25,G. [Para. 14.] 
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There is nothing in section 25-F of the 
Industrial Disputes Act to show that the 
word © paid * was to be’ understood in any 
special or limited sense. So whatever 
meaning the expression kas under the 
common law or general law ‘must also be 


intended to be connoted when employed 
in the section. Jf under the general law 


a cheque was regarded as tantamcunt to 
payment of money, upon no principle 
could a similar position be denied for 
payment by cheque under section 25-F 
(b). [Para. 30.] 


The true position in law is that when a 
cheque-is accepted by the creditor the 


-date of accepting the cheque -must be 


regarded as the date of payment. 
[Para. 35.] 


In the absence ofany specia] definition in 
the Industrial Disputes Act cutting down 
“рау- 
ment? ог “paid °° occurring in section 
25-F it must receive the meaning ordi. 
narily in vogue under the general law. 


[Para. 38. 


The: settled conception of moderr. juris. 
prudence is to regard a cheque гої 2s a 


'conditionz] payment, but as a paymeni 


equivalent to cash, effective from the 
date -of tender in all cases where the 
cheque is subsequently .encashed anc 
appropriated bythe payee, · [Para. 42. 


It is open to the Labour Court, i In exer. 
cise of its jurisdiction, to take note of the 
several circumstances in the particula 


сазе before it and decide not to gram 


the relief of reinstatement, but gran 
instead relief by way of compensation tc 
the workman. It is this principle or 
which section 11-A of the Industria 
Disputes Act also is based. [Рата 44. 


The position in law seems to be tha 
once it 18 found that retrenchment i: 
unjustified and improper, it is for the 
‘Tribunal below to consider to what relie 
the retrenched workmen are entitled 

[Para. 47. 
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Appeais under clavse 15 of е. Letters 
Patent against ^ the orda of 
Moban, J., dated 25th March, 1976 
and mede in the exercise, of the. Special 
Original] Jurisdiction of the High Court 
in Writ Petition Nes. 1487/2nd 2836 of 
1972 presented undet Article 226 of ‘the 
Constitution of India to issve a writ of 
certiorari callir g for the records from the 
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Presiding Officer, Additicnal Labour 
Gourt, Madras and quash the award! 
made in 1.D. No. 236 of 1976 and pub- 
lished as Supplement ta Part 11, section I 
of the Tamil Nadu Government Gazette, 
dated 23rd February, 1972 ard page 
26 and pages 26 to 28 respectively. 


М. R. Narayanaswamy, for Appellant. 


A. Ramachandran, tor M/s Row and Reddy, 
Respondents. 


The Order of the Court was made by 


Balasubrahmanyan, J.—These two writ 
appeals raise questions of some impor- 
tance in the application of the law rela~ 
ting to retrenchment of an employee from. 
service. AD MINE 


2. 'The appellent is 2 limited company- 
having an office at Madras. The Tese 
pondent Sankaran was an employee in. 
that office for more than ten years. In. 
1970, the company discharged San karan 
from service avowedly as a measure off 
retrenchment. At that time he was one 
out of fcur assistants m the office, but 
not the juniormost. When serving the 
notice of retrenchment, the management: 
gave him one month's notice, pay and. 
retrenchment compensation. But the- 
amount was given by cheque. : 


3. Senkaran raised an industrial dis- 
puteover his retrenchment. On reference 
before the Labour Gourt he pleaded that: 
there was no warrant whatever for the- 
management to introduce any measure: 
of retrenchment at the. material time.. 
The Labour Court rejected this plea on. 
the score that the company had incurred’ 
losses in its business in 1969 and there 
was nothing wrong in its desire to effect: 
economies. Sankaran reised two other- 
contentions based cn secticns 25-F and 
25-G of the Industrial Disputes - Act,. 
1947. He urged that the payment of his 
dues by cheque, instead of in cash, was 
not ја accordance. with section 25-F. 


` Characterizing th‘s plea as а technicality- 


the Labcur Court rejected it, observing. 
that the mere fact that the cheque could 
be encashed only on the next day would. 
-not reider the retrenchmett invalid.. 
The Labour Court, however, accepted 
Sankaran’s other plea based on Section. 
25-G of theIndustrial Dispetes Act.” It- 
found thatia the notice which the 


^ 


T 


management lodged with the State 
Goverorent, it had given some reasons 
as to why it picked out Sankaran for 
retrenchment while retaiu‘ng in the 
office persons subsequently employed in 
the category of assistants. But after 
examining these reascns, the Labour 
Court held that they did not afford gcod 
grounds under the law tor deviating 
from the principle, **Last come, first go”’. 
On the basis oí this last findmg the 
Labour Court held that Sankaran’s 
retrenchment from service was invalid. 
Having recorded this findiug, the Court 
however did not think that the circum- 
stances of the case warranted the relief by 
way of reinstatement. On the contrary, 
having regard to the management’s loss 
of confidence in Sankaran and the strain- 
ed relationship between the parties and 
in the interest of industria] peace and the 
smocth working cf the office, the Labour 
Court, in the exercise of its discretion, 
directed the company to pay Sankaran 
an additional sum by way of compensa- 
tion for ncn-employment over and above 
that which had been already received 
by him. 


4. The award of the Labour Court, on 
the lines aforesaid, satisfied neither party 
to the full. In an effort to achieve their 
respective positions, each filed a writ 
petition in this Court. In its wrjt peti- 
tion, W.P. No. 2836 of 1972, the 
company asked for quashing the award in 
its entirety, contending that the order of 
retrenchment ought to have been upheld. 
Sankaran in his writ petition, W.P. No. 
1487 of 1972, asked for.a direction to 
modify the Labour Covrt's award and 
direct his reinstatement in service. 


5. The writ petitions came before Mohan, 
J., for hearing. The learned Judge 
agreed with all the factual findirgs of the 
Labour Court. But he differed from the 
view expressed by the Labour Court to 
the effect that the cheque payment in this 
case did not violate the terms of section 
25:F of the Industria] Disputes Act, 
1947. In doing so, he took rote of the 
fact that at the time the company handed 
over.its cheque to Sankaran along with 
the order of retrenchment, the bank had 
closed its hours of business for the day. 
The learned Judge rejected the manage- 
ament’s contention based on the circum- 
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stances that Sank«rar. accepted the cheque 
and did not protest againstizasa mode of 
payment. Relyirg on certain observa- 
tions of Venkatadri, J., in Andera Laundry 
v. Additional Lebour Courti, the learned 
Judge held tha: it was not open to the 
employer and employee to contract them- 
selves out of the requirements of section 
25-F of the Industrial Disputes Act. 


6. On the actual relief, too, awarded 
by the Labour Court the learned Judge 
expressed disagreement. He observec 
that there was no justification for the 
award of more money compensation 
rather than reinstatement, once the 
Labour Gourt had held the retrenchmen 
to be bad inlaw. Не did notaccept the 
view of the Laliour Court that the strainec 
atmosphere in the office between Sankarai 
and other members of the staff wouk 
afford good graund for not ordering re 
instatement. In the event, the leame 
Judge dismissed the management’s wri 
petition, allowed Sankaran’s writ peti 
tion atd direcced the management t 
reinstate him in service with attendan 
benefits. - 


7. The two writ appeals before us hav 
been brought by the management again: 
the judgment of: Mohan, J. The fir 
point which Mr..M. R. Narayanaswan 
argues for the appellant is that th 
retrenchment of the respondent Sankara 
was not ia contravention of section 25- 
of the Industrial Disputes Act. .Addres 
ing himself to the construction of th 
provision, he argues that the sectio 
does nót lay down that a senior employe 
can under no circumstances be retrenct 
ed trom service by his employer. Accor 
ing to him, itis а misccnception to deri 


from this section any inexorable rule, ‹ 


even a general principle of retrenchmei 
which finds expression in such popul: 
slogans as “ First come, last go” ar 
* Last come, first go”. According : 
learned counsel, the section, as it evt 
now stands, leaves the matter of retrenc] 
ment very much in the hands of tl 
emplcyer as one of managerial discreti 
and managerial decision-making.. A 
verting to the facts, Mr. Nazayanaswai 
points out that in this case the Manag 
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-ment did set out its reasons clearly and 
-cogently as to why it was decided to 
-dispense with Sankaran's services rather 
jthan those of any of the other assistants 
iin the office. These reasons, according 
to learned counsel’s submission, provided 
justification encugh for the management's 
idecision to oust Sankaran from employ- 
‘ment. The Labour Courtand thelearned 
„Judge, it was argued, were, therefore, 
;not right in interfering with the discre- 
tion properly exerciSed by the manage- 
ment for reasons duly recorded iu the 
notice of retrenchment. 


`8. Mr. A. Ramachadran, on behalf ai 
the respondent Sankaran, argued bėfore 
"uS thatthe recording of reasons for 
retrenchment by the Menagerent did 
‘not conclude the matter against the person. 
netrenched or shut.out.an inquiry into 
the. ténability of those reasons by the 
“Labour Gourt or by this Court under 
-Article 226 of the Constituticn ^f India. 
According to leaned ccunsel, the very 
‘Purpose of the requirement under S. 
r25-G, thet the employer should record 
(his reasons for deviating from the princi- 
iple “ Last come, first go ° 15 to render the 
rdecisicn .of {һе Management as well as 
‘the reasons therefor justiciable | Mr. 
‘Ramachandran pointed out that in this 
‚сазе. the reasons put forward by the 
“Management in the annexure tc the 
; notice of retrenchment were examined 
(‘by the Labour Gourt and were found 
wanting. There was, therefore, every 
| justification for the Labour) Сост to 
interfere with the order of retrenchment 
; passed’ by the management against the 
zrespondent. e | 


`9. The principles of retrenchment laid 
down ta section 25-G of the Industrial: 
-Disputes Act have come upfor application 
by Gourts in numerous reported decisions. 
‘Quite a few ОЁ them were cited before vs 
in argument. But we regard them all as 
„Just 50 many difteent illustrations of the 
-principles which: the statute leys down on 
the subject of retrenchment. For the 
section itself does not present any pro- 
*blems: of corstructicn, couched, as it is, 
an the following terms: А 


“© Where глу workman in an industrial 
«establishment, who is a citizen of India, 
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is to be retrenched and he belongs to'a 
perticular category cf workmen in that 
esteblishment, in the’ absence of any 
agreement between the employer znd 
the workman in this behalf, the em- 
ployer .shall ordinarily 1etrench the 
workman, who wes the last person to be 
employed in thet category, unless for 
reasons to be recorded the emplcyer 
retrenches any other workman.” 


10. The section, when analysed, yields 
the following principler. 'The first is 
that wherever the employer and the work- 
man have agreed between themselves to 
abide by a certain procedure for retrench- 
ment in their establishment, then that 
agreement will ргеуғ1] and the statutory 
provisions will not apply, Rétrench- 
ment in such establishments will have to 
strictly conform tc the terms of the agree- 
ment, and ifa questioni: raised whether 
any given retrenchmeut isor is not valid, 
that question will have to be determined 
purely as 2 matter of construction and 
application of the terms of the agreement 
between the parties. The other principle 
laid down by section 25-G is meant for 
application to those cases where there 
does not exist any agreement between the 
employer and the workmen on the subject 
of retrenchment. In such. cases, the 
statute supplies the omission, aš it were, 
“by laying down tbe appropriate proce- 
dure. But it is clear from the -terms of 
the section that what it lays down is by 
no means rigid Or uniform. The section 
‘enacts that where retrenchment is 10 be 
eflected from among a category of work- 
mên, the individual who happens to have 
been recruited in that category last would 
have to be the first to be retrenched, and 
so on, in that reverse order. But while 
‘the section expects this. procedure to 
be followed normally, and ordinarily; 
in all establishments where the question 
of retrenchment is not’ governed by 
relative articles of agreement, yet it is 
not laid down as a hard and fast rule 
to be observed by the employers univer- 
sally, in all cases of retrenchment; on 
the contrary, the section itself recOgnizes 
the existence of a "discretion in the 
employer to deviate from this normal 
procedure and proceed to retrench 
any workman other thar the one 
who has been tiken in employ. 
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ment. last. But, under the :section, 
this discretion can be exercised ошу. if 
there are reasons for doing. so and. those 
reasons are actually disclosed ia the 


concerned’ notice: of retrenchment. ` The- 
discretion cannot beexeércised otherwise.: 


11. The t 
retrenchment outlined ‘above is analysed 
in ome of the reported cases as consist- 
ing of a general rule and an exception, 
the ‘general rule being often described 
in the labour lawyers’ pidgin, “last come, 


first go". This manner of understand- 


ing section 25-G as containing a rule ‘with 
an. in-built exception has led to a diffe- 
rence in emphasis which one. could 
discern in the dicta of- Judges. -In some 
decisions, emphasis’ is laid on the rule, 
“first come, last go"./*In' others, 
emphasis is laid on the: discretion 
of the employer. Typical of the line 
of decisions of the first kind is that of 
Subba Rao, J., as he then was, in J. K. 
-dron and Steel Со. Ltd. у. Their Workmen, 
His Lordship forcefully stated the posi- 
tion thus: E ed 
“If the preferential treatment given 
to juniors ignores the well-recognized 
‘principle in the. industrial law first 
come; last go without any acceptable 
or sound reasoning, a. tribunal or am. 
. adjudicator’ will be well justified to 
hold that the action of the -manage- 
` ment is not Jona fide.” sf ME 
32. Тһе othér approach to section 25-G, 
from the. point of view of managerial 
discretion, is equally. forcefully expres- 
sed by Shah, J.,.as he then‘ was, in the 
following passage in От Ой and Oil 
Seeds Exchange v. Their Workmen?. . 


“The Labour Ccurt inferred ` mala- 


.Jides merely because the management 
departed from the rule, -"*first come, 
last go." . Whether the management 
in departing from the rule -has acted 

. mála fide must depend upon the cir- 


cumstances of the case; it cannot be^ 


, from the: rule.” .: 7 
t.e ` è aca at X = a 
1.. (1960) 2 L.L.]. 64 : A.L R. 1960 S.C: 1288; 
'2. (1966)2 L.L.J.-324 : (1967) 2 5.С.]. 132: 
A.I.R. 1966 5.С. 1657.7. 5 ` 2v 
мт j—50 


inferred merely from the departure 


=> 


statutory procedure - of 
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13.. As we understand. the provision of 
section 25-G of the Industrial Disputes 
Act, 1947, we think, with respect, that 
the dicta of both Subba Rao, J. end 
Shah, - J., are but. different modes of 
emphasis of the same: stztutory princi- 
ple, which might perhaps be restated 
thus: An employer may retrench any 
workman of his from service; If the 
workman were the last to be employed 
in his establishment, the employer cany 
retrénch him without , assigning any 
reasons whatever in the notice of retren- 
chment. -Jf, со ће contrary, the work- 
man was not the last to be employed, 
the employer must assign reasons for 
retrerching him from service and record 
them in the notice of retrenchment. 


14. 1t seems to us that whichever way 
the issue as to retrenchment -might be 
tossed about in-discussion in individual 
cases, 3t must, in every case, ultimetely 
come down on all fours on section 25-G. 
lt. would, therefore, be necessary for 
purposes of the present.case to Боб out 
whether the appellant company cen be 
held to have cleared its position with 
reference to this statutory provision when 
it retrenched the respondent Sankaran 
fom its employment. The record shows 
that of the four assistants working in 
the office,.SanKaran was by no means 
the last person to Бе. entertained in 
service. It appeared that two at lezst 
of the assistants working in the office 
were his juniors. This must have-been 
the impelling motivation for the com- 
pany's appending an explanatory state- 
ment ta its notice of retrenchment dated 
23rd June, 1970. The reasons stated 
in the annexure were to the following 
effect : . : 


. "Though there are two other assis- 
tants who were recruited subsequent 
- to Sri R. Sankaran, they-are z ctually 
-doing the work of accountants, 
assistants-cum-typists, and опе of 
them is also handling cash receipts 
-and payments. Sri R. Sankaran is 
- not a qualifed typist, and he was 
"never entrusted with tbe cashier’s 
duties. The only other assistant in 
: Madras, Sri М: Venkatasubramanian, 
is senior in service to Sri R.: Sankaran. 
^ Accordingly, Sri В. ^Sankaran ` is 


94 d 


retrenched from service with effect 
from 23rd Jene, 1970,” 


"he above explanation shows that out, 
f'four persons described by the class- 
ame ‘‘assistants’’, Venkatasubramanian 
lone was senior to Sankaran. The 
ither two employees who belonged to 
he category of assistants were entertam.- 

| in service only after Sankaran’s 
ippointment. The company's expla- 
лаїогу memorandum contains no specific 
reasons with reference to each of these. 
issistants as to why each of them was 
‘etained in service in preference to 
Sankaran. Witheut mentioning any 
name, it is said that one of them was а 
qualified typist, where as  Senkaran 
was not so qualified. It is further men- 
tioned that the assistant who had type- 
writing qualification also used to handle 
cash receipts and payments, whereas 
Sankaran was never entrusted with 
cashier’s duties. 


15. The case of Sankaran before the 
Labour Court was that he and the other 
three assistants belonged to the same 
category, and, between them, there 
was no strict allocation of work. Gopal 
was the last assistant to be entertained 
in service. Giving evidence in the 
Labour Court on behalf of the company, 
Gopal admitted that while he was 
technically qualified as a typist he was 
employed in the office as one among 
tour assistants. He said that. while. he 
was designated as the cashier, any one 
could handle cash and, actually, all 
the assistants in the office used: to help 
each other in this regard. He aGmitted 


that Sankaran himself would have pre- 


pared some cash vouchers. He iurther 
admitted that Sankaran. also used to do 
typing work in the office. Sankaran, 
in the course of his evidence before the, 
Labour Court, stated. -that Krishna- 
swanti was a qualified stenographer. 
Sankaran himself had been put into the 
sales section and alsa in the accounts 
section. Besides, while working as . an 
assistant, he used to do typing work too. 
According to Sankaran, there was. no 
strict allocation of work as between the 
assistants, and their work was inter- 
changeable. Не. further stated that 
Gopal, although · technically .qualified 
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as a typist, was not appCinted as a typist» 
but was entertained in service only under 
the category of Office assistant. 


16. On the aforesaid evidence of 

Sankaran and Gopal in the witness- 
bex, the Labour Crurt recorded the 

nding that of che {cur assistants in the 

office, Krishnaswami . belonged. to 

another class, that of a steno-typist. 

Venkatasuhramanian was admittedly 

senior to Sankaran. ‘These elimina» 

tions left only Sankaran and Gcpal in. 

the matter of applicability’ of ‘section 

25-G. Factually, the Labour Court 

found that Gopal was entertained in 

service subsequent to Sankaran’s appoint- 
ment. The Labour Court accordingly 
proceeded to consider the rezsons addu~ 
ced by the management for retaining, 
Gopal, the junior of the two; in employ» 
ment, while retrencbing Sankaran, the 
senior, from service. According to the 

Labour Court, the job for which both: 

Senkaran and Gopal were recruited was. 
тһе same,narely thet of office assistant. 

The Labour Court took note of Gopal’s 
evidence to the effect that Sankaran 

knew typewriting. According to . the 
Labour Court, the mere fact that Gopal 
had a technical typewriting qualifi- 
sation did: not make any difference 

between him and Sankaran, since both 

of them were recruited and belonged to . 
the same cadre, that of office assistant. 

In the result, the Labour Gourt found 

no acceptable reason for the company 
to have deviated from the principle òf 
**Jast come, first go” under section’ 25-G. 

The Labour Court observed that the 

onus of justifying Sankaran's retrench- 
ment was on the company and the-com- 
pany had failed to discharge that onus. 


17. The findings recoided by the Labour 
Court, as aforesaid, were canvassed by 
the company before Mohan, J., at the 
time of hearing the writ "petitions. Тһе 
learned Judge, however, agreed `.with 
the reasonings -and conclusion of the 
Labour Gourt. E "qu 


18. Before us, Mr. | Narayanaswami, 
learned counsel for the- menagement;. 
submitted that the Labour Court's 
award on: this aspect was erroneous on 
the face of the record. He urged that 


J] 


the Labour Govrt bad not properly 
instructed itself in the:law. He further 
contended that the Labour Court: had 
proceeded upon a view of the: facts,- 
which no reasonable person:cóuld..enter- 
tain. Mr. Narayanaswami emphasised 
that Gopal’s technical qualification in 
typewriting provided a justifiable reason 
for his retention in service. ‘On this 
basis it was urged that the retrenchment 
order on Sankaran should báve . been 
upheld by the Labour Gourt. 


19. We are unable to accept the con- 
tention. of the learned counsel. The award 
of the Labour, Court shows that it-had 
correctly instructed itself in the:law when 
it held that it was for the management 
to prove how they justified the retention. 
of Gopal while retrenching- his senior 
Sankaran from service. .' While the 
management could, in theory, prefer 
a qualified typist to an un qualified one, 
the Labour Court rightly drew the 
inference that could not have been the 
reason іп the present case, since.on the 
evidence on record there was: тоел] 
allocation. of work. as, between Gopal 
and Sankaran on the basis of the‘former’s 
technical qualification: as to' typing. 
The Labour Gourt rightly observed that 
the management merely clutched at 
Gopal’s typewriting “qualification in an 
effort to justify the retrenchment of 
Sankaran, while the rature of the work 
performed -by both as assistants were 
general and пор-дсѕсгірі. We feel that 
the reasoning and conclusion of, the 
Labour Court are unexceptionable. . The 
award does not disclcse any маре. of 
jurisdiction or : manifest, error of law 
apparent from: the record. We are 
satisfied that the company in this case 
acted on no justifiable reason when. it 
retrenched Sankaran from, service, while 
retaining his junior Gopal in employ- 
ment. Bereft of reason, the retrench- 
ment goes against the principle of section 
95.G of the Industrial ,Disputes „Act, 
1927. We have no hesitation, therefore, 
in holding .that the retrenchment of 
Sankaran is invalid. ..—. 757520 


20. -This tonclusion of ours dces not, 
however, dispose of the appezls fully. 
Two other questions remain +o „be; con- 
sidered. The first relates to^the pro- 
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priety of the mode of payment of retrénch 
ment compensation which, іп this cast 
was made by the company to Sankarax 
by means of а cheque. The Labor 
Court, as we have earlier mentioned 
summarily rejected the contention o 
Sankaran òn this point.as a mere tec 
nicality. Mohan, J., in the. writ peti 
tions, however, went into the questio» 
in Some detail. He came to the con 
clusion that there was a violation o 
section. 25-F (5) of the Industrial Dispute 
"Act, 1947, in so far.as the amount pay 
able to Sankaran at the time of hi 
retrenchment was paid by the compan: 
in the form of à cheque which covk 
only have been eneashed on the subse 
quent day. The learned judge rejectet 
the contention of the Management tt 
the effect that by accepting the cheque 
and by encashing it later Sankara: 
had waived his objections to the perti 
cular mode cf payment. According t 
the learned Judge, the requirement a: 
to notice pay and.retrerchment com 
pensation at the time of retrenchmen 
is a statutory condition precedent and 
as Such, it could .not be waived by. am 
party. Y ol E 
21.. The precise wording of  sectior 
25.F, which bas а. bearing on this ques 
tion, isas vnder:— 


+ 


“No workman. employed in any indus. 
(try who has been in continuous service 
-; for not less than. one! vear under 21 

employer shall be retrenched by tha 

employer until...... лк 

(2) „өз ӨӨ E : 5 
. KB) the, workman. has been;paid, а 
the stimes of retrenchment, compen 

pation... eee у С 
22. The requirement of the section ï 
that the workman has to be faid com 
pensation. ai the time of retrénchment 
Jn other.wórds, payment and retrench 
ment must syrichronize and: coincide. 


23. Mr. Narayanaswami urged that thi 
issue of the cheque.by the ^' cómpair: 
to Sankaran must-be regarded, in th 
circumstances, as equivalent tC. payment 
He cited in suppcrt the authority. of- 
division Bench of this Court. in. Mohidee 
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Bi v. Khatoon Bi’. . 1t msy be mentioned 
hat this decision dio mot consider 
he legal p9sition- vnder :section.- 25-F 
Б) of the; Industrial. Disputes Act. - It 
*28 concerned: with the construcsicn of 
r;cendition relating to "payment, pres- 
tibed in an auction notice. The fcondi- 
ion was in the following terms: - б 


"Condition No, 5.— The highest bid- 
‘der. shall pay into the hands of the 
auctioneers, immediately after. the lot 
is knocked down, à deposit of 25% 
on the highest bid amount.and shall 
Sign a copy of the conditions of sale 
acknowledging the bid and shail pay 
ithe residue of the purchase money to 

he auctioneers; within 15 days from 
ithe date of confirmation of'sale.” ~~ 


t appeared that the highest bidder in 
hat ‘case deposited. Rs. 5,000 їл cash 
nd passed 2 cheque for the balance. for 
Хз. 1,70,000. If further appeared that 
he auctioneers were satisfied with the 
Olvency of the bidder, and accepted 
€ cheque.: The contention which was 
гіѕей before the “Court “was that the 
Ff yment by cheque did not comply 
vith the condition No. 5 in the auction 
Otice. This was repelled by Chandra 
Veddy, G J. and Natesan, J., who con- 
tituted the Division Bench: The 
earned Judges observed ; 


“Tt is too much to contend: that a 
payment by cheque is not a good 
payment, having regard to the present- 
day practice prevailing in big cities 
like Madras.. °.. "MERE 


‘or holding that issuing a cheque is as 
оой as payment in cash, the Division 
tench relied on a judgment of the Bombay 
ligh Gourt in Kirlosker Bros.’ Lid. v. 
'ommissioner, of Income-tav?.- . wherein 
ава, G-J., had observed astollows: | . 


“Tt is also well settled in. commercial 
‘practice, as I shall presently point 
‘out, thata cheque is looked upon as a 
payment ifa creditor accepts a cheque 
in place of the ‘country’s currency.” ie 
d. ` Mr. Ramachandran, however, urged 
iat the general principle enunciated in 


1. 79-L.W. 42 : (1966) 1 M.L.J. 291 -A.LR. 
366 Mad.435. ` ne ae) M 


2. ` АТА. 1952-Bom. 306. 


РУ ТЫН MADRAS LAW: JOURNAL REPORTS  : 


[1977 


the above decisions cannot hold: good 


‚ Їй a matter arising under section 25-F (5) 


of the Act: He relied in support on 
two decisions, One by the Supreme 
-Gourt. "The Supreme 'Oburt case. is 
reported in National Iron and Steel Co. v. 
State ‘of ‘West Bengál*. Im that:case.a 
workman “was retrenched by notice 
dated‘15th November, 1958 with effect 
from 17th November, 1958. Under the 
terms of the retrenchment notice, how. 
ever, the workman was asked to collect 
his dues from the management’s cash 
Office “оп 20th November, 1958: or 
thereafter during working hours." On 
these’ facts, the Supreme Court held 
thatmanifestly section 25-F had rot been 
complied with. The Court observed: 


“Jf he was asked to go ‘forth, he had 

.to be paid at the time when he was 
asked. to go, arid could not be asked 
to collect his dues afterwards”, 


25. The above ruling of the Supreme 
Court was-followed by Ramakrishnan, 
J., в Tamilnadu Transports v. Mariappan? 
Ја that case certain wor. were 
retrenched оп 5th March, 1964, but they 
were asked to go to the office of ‘the 
management оп or after 7th March, 
1964 to collect their dues. The Jearned 
Judge held. that the .tetrenchment of 
these workmen was not, 10. accordance 
with the requirements af.section -25-F, 


26. In our, view, the above two' deci- 
sions are not useful for-our present pur- 
pose. In both the decisions it was qvite 
clear on the facts that the workmen who 
were rétrénched were not paid the 
retrenchment compensation “аі the time 
of? retrenchment, within the meaning 
of section- 25-Е (Б) of-the Act. . The 
notices of retrenchment themselves speci- 
fically directed the retrenched workmen 
to come and collect their dues subse- 
‘quent to the dates when 'they' were 
retrenched. In the present case, how- 
€ver, it is common ground that o the 
date of-the retrenchment, namely, 23rd 
June, 1970, Sankaran was personally. 
served with the: notice, and along with 
the notice of retrenchrhent a cheque for 





"1. (1967) 2 L.L.J. 23 : (1967) 2. S.C.R. 391: 
“A.LR. 1967 S.C. 1206. : z 
2. (1970) 1 L.L.J. 90. 2 
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Rs. 4,777:32 was also tendered to him. 


Sankaran received both the notice of 


retrenchment and the cheque at one 
and the same time. Iris 


27. Mr. Ramachandran’ pointed out 
that the management passed the cheque 
in favour-of Sankaran aftér the close 
of the bankirg hours, on, that day, ‘and 


hence it could not be encashed on that 


Very day. This, according to learned 
counsel, could by, ño means be equated 
to payment “at the- time -of 1etrench- 
ment" within the meaning of Section 
25-F (5) of the Act: It was further 


urged that Sankeran, in fact, raised a. 
protest subsequently as to the mode of 


payment of retrenchment- compense- 
tion by means of a cheque. Although 
he subsequently encashed the cheque, 
that would not estop him from urging 
that the provisions of section 25-Е (b) 


had not been properly complied with 


by the management. 


28. We do not agree with the conten- 
tions of the learned counsel. In the 
first place, there is no evidence to show 
that 'Sankaran- protested against the 
payment by -cheqve at the: time it was 
tendered to him along with the notice 
of retrenchment. t is true that he. 
raised an objection to the cheque subse- 
quently. But even this belated. objec- 
tion, the terms of which were set оці іп 
a letter addressed by Sankaran to the- 
company on 26th June, 1976, did not 
so much as svggest thet at the time he 
had received the cheque he did so under 
protest for the reason that there was 
hardly any time for him to encash the 
cheque on that day, the bank having 
closed its business for the - day. АП 
that Sankaran represented in that letter 
was only to put forth a legal contention 
Of some sort. To quote the relevant 
‘portion of the letter: | К : 


-“I am advised that теітерсһтеої 
compensation should have beer: paid 
before retrenchment is effected. When 
the retrenchment notice was served 
on me at 4-15 p.m. on 23rd instant 
(after the close of the banking hours) 
-there was little scope for encashing 


the cheque.” 


Sankaran does not say that at the time 
he received the cheque he received 
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under protest, пог . even that he had 
mental reservations while. accepting the 
cheque. „He. was merely-raising a ques- 


. tion, of law to the effect that payment by 


cheque would: not amount to’ payment 
within the- meaning of secticr 25-F. ` 


29: For this last proposition put tor- 
ward by Sankaran in the letter above 
quoted, and reiterated before us by 
his learned ccunsel we find no warrant 
whatever in law. In strict legal. theory, 
a.cheque_is often. described as a condi- 
tional payment. But there is nothing 
preventing parties to a transaction from 
accépting payment by cheque as equi. 
valént.io payment of cash. In most 
commercial dealings, the agreement to 
accept a cheque as payment in cash i: 
almost always implied, having regard 
to-the prevalent .commercial practice 


. and the existence of a developed bankin_ 


System. There is no reason why the 
principle should be limited only to tran. 
sactions inter se between business men 
and not to -payments of substantial 
amounts such as retrenchment compea- 
sation etc., where the substentiality о} 
the sum in „question would be quite а 
practical reason against : its being 
tendered in cash or currency: notes ог 
considerations of safety, convenience о; 
carriage etc. ; e Pu 

30... Mr. Ramachandran, however 
urged that whatever might be the posi. 
tion of the law merchant and whateve: 
might be the implied terms of contracts 
between. the creditors ard debtors in 
the field of commerce, the payment .con. 
templated by section 25-Е must be "hel 
to denote only Payment ій the current 
coin of the realm.. No other mode o! 
payment,: according to learned counsel, 
could be held to fulfil the requirements 
of the Section. He represented that 
not all workmen might be having' bank. 
ing accounts-of then. ówn, and in such 
a situation cheque payments could not 
be regarded as payments prorerly · so 
called; where the pzyees hapt en to belorg 
to the working classes. We ‘feel that 
the, argument -based on -working class 
monetary habits is far too . general a 
generalisation “for us to- гссерї, without 
any support therefor in statistics Or 
otber evidence.: Jt must be within thc 
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rperience of many of us that there are 
ople. i» several sectors of even business 
1d ‘commerce who abhor cheque pay- 
ents, for reascns best known to them. 
ver. On that account, the legal pesi- 


án of payment by cheque would not 


‘come any .diflerent. The question 
fore us, aS we, conceive it, is ane of 
w, and it is to be determined as a 
atter of construction of the provisions 
” & 25-Е (Б). Тһе expression 
ied by the section is “paid”, cognate 
| such expressions as “payment”, 
jayable" etc. When the statute 
rploys, Such an expression as this, 
hich is pert ОЁ common speech; it must 
* held to have been employed by 
е legislature in the popular accepta- 
m of the term. Learned counsel 
‘ged that "payment? can от] relate 
. Payment in cash or in cutrent coin. 
le exe not satisfied that any such restric- 
эп can be placed on the expression. 
here is noting in section 25-F то shaw 
at the, word “paid”? was to be under- 
ood in any special o: limited sense. 
follows, therefore, that whatever 
eaning the expression has under the 
muon law or general law musz. also 
: intended to Бе connoted when 
nployed in the section. 1f vnder the 
merallaw a cheque were regarded as 
ayment of money, upon no principle 
ld a similar position -be denied lar 


үе by cheque under section 25-F 
!. Ms 


L. Apparently as ex гій to the rnder- 
anding of the expression *'paid?* occur- 
ng in section 25-F (5) of the Industrial 
lisputes Act, 1947, Mr. Ramachandran 
lied or. certain previsions of the Tamil 
adu Shops and Establishments Act, 
347. Не referred to section 33 of that 
ct in regzrd to the manner of payment 
t wages. He also referred to section 2 
(8) af the same Act containing a defini- 
on of “wages”. This definition enacts 
lat by “wages” is meant ‘‘all remune- 
‘tion capat le of being expressed in terms 
fmaney.,..payable to a person. emplo- 
2d in respect of his employment and 
‘cludes апу stm payable to such 
erson by reason of termination of ‘His 
nployment”. Section 33 insists that 
ll wages “‘shall be paid-in current coin 
t currency notes or in both”. Mr. 
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Ramachandran argued that in view: of 
these statutory provisions which apply 
10 the - payment of retrenchment 
quen also, the handing over of 
тһе cheque by ‘the management to 
Sankaran could not be regarded as 
payment. We do not accept, as correct, 
the learned cornsel’s contention or his 
use of the Tamil Nadu Shops and Esta- 
blishments Act, 1947 as-an aid to the 
construction of the provisions of section 
25:F (b) of the Industrial-Disputes Act. 
Under the State enactment, what we 
find enacted is a mandatory provision. 
to the effect that wages should be paid 
in cash and for.that purpose wages are 
inclusively defined so as to include 
within the scope of the expression 
retrenchment compensation as well. 
But we are unable to read those provi- 
sions of the Tamil Nadu Act into section 
25-F of the Indvstrial Disputes Act 
which is a Central enactment. Section 
25-F must, in our opinion, be construed 
on its Own terms, and to the extent 
necessary, in ‘the context of the other 
provisions contained in the Industrial 
Disputes Act. Its meaning cannot be 
properly deducted by shifting one’s 
attention to a different piece of legisle- 
tim passed by a different legislature. 
The expression. wages” and the require- 
ment as to their payment in cash are 
Special provisions enacted by the State 
Legislature for purposes of the Shops 
and Establishments Act. By ло 
stretch ‘of the canons of statutory con- 
struction could the special and technical 
terminology of a different enactment 
made by a different legislative body be 
adopted as an aid to statutory construc- 
tion. Legislative practice, as an aid 
to construction, also can refer only to 
the practice of the particular legislature 
whose Acts zre under consideration. 
We do not, therefore, feel free to Lorrow 
the legislative ideas peculiar ta the 
Tamil Nadu Shops and Establishments 
Act for understanding the true scope of 
section 25-F (5) of the Industrial Disputes 
Act. i 


32. We nave already Observed that the 
expression “‘paid” occurring: in section 
25-F of the Industrial Disputes Act must . 
be given its natural meaning as urder- 
stood under the common law relating 
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to discharge of debts by debtors to credi- 
tors, This is .because the, Industria! 
Disputes Act itself does not provide far 
any special definition of the expression 
“payment” and also because the expres- 
sion itself is a term of common. usage 
under the genera! law. lf there: were 
some special definition of the term 
“payment” either in section 25-Е or 
elsewhere in the Industrial Disputes 
Act then we are bound to apply that 
definition to payment cf retrenchment 
compensation. In the absence сі any 
such special provision, it would be 
reasonable to construe the section in 
the way we find it that is to say, to 
draw upon the connotation of the expres- 
sion "payment" as it obtains in general 
usege and in legal writings. 


33. On this last aspect we derive consi- 
derable assistance and guidance frem а 
Cecision of the Supreme Court reported 
in Commissioner of Income-tax v. Ogale 
Glass Works Ltd.! The question which 
arose before the Supreme Court in that 
case was whether a particular améunt 
of income received by a non-resident 
company having its registered office in 
a native state was received in British 
India when it received cheques for the 
amount. The company argued that 
the posting of the cheques in British 
India by the remitter cannat be held 
tc be payment in British Incia. lt 
was found in that case that the remitter 
had issued the cheques at the request Of 
the company. Before the Supreme 
Gourt the point was argued as a matter 
of broader principle, as to whethec a 
‘cheque may be regarded as an. uncondi- 
tional payment. After an elaborate 
discussion of the case-law on the sukject, 
asitexisted both in India and in Eng!and 
the Supreme Court observed as follows: 


“Thata srm of money may be received 
in more ways than one cannot ‘be 
doubted. It may be received ^ by 
the transfer of coins or currency notes 
Or a negotiable instrument which 
represents and praduces cash and is 
treated as cash by businessmen.” 





1. 1954 S.C. 522: (1955) 1 S.C.R. 185: 
(1954) 2 M.L.J. 67 : ALR. 1954 S.C. 429. 
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On the facts of the case before: it, the 
Supreme Court came to the conclvsios 
that the company received the cheqve 
unccnditionally in full discharge of th 
liability of the rémitter for the. price o 


goods supplied by, the company. 


34. Adverting to the doctrine that : 
cheque isonly a conditional payment 
the Supreme Ccurt explained the posi 
tion thus:— | 
“When it is said that a payment b 
negotiable instrument is а condi 
tional payment what is meant is tha 
svch payment is subject to a conditio 
subsequent, that, if the negotiabl 
instrument is dishonoured on presen 
tation, the creditor may consider 3 
as waste paper and resort to his orig) 
_ nal demand.” Te | | 
The learned Judges quoted Byles o 
Bills, 20th Edition, page 23 stating tha 
“a cheque, unless dishonoured; is pay 
ment.” 


35. Mr. Ramachandran pointed ov 
that in the present case although th 
cheque was passed on to Sankara 
even on 23rd June, 1970, it was actuall 
encashed by him only in' September 
1970. Tt was, accordingly, urged tha 
in the circumstances of the case -it coul 
not be held that payment -was mad 
“at the time of retrenchment” within th 
meaning of section 25-F (b) of the Ac 


We do not see how this result flow 
from the belated 


encashment of th 
cheques. It is not suggested that th 
management ‘geve Sankaran ^a post 
dated cheque or that they requeste 
"him not to present the cheque for pay 
ment till September, 1970. “Nor is э 


'suggested that there were not sufficien 


funds in the Benk to tbe credit of tb 
managerent on the day the chequ 
was tender2d to Sankarar, namely 231+ 
jene, 1970. The trve positicn in lav 
is that when a cheque is accepted by th 
creditcr the date of accepting the chequ 
"must be regarded as the date of paymen: 
ln Benjamin on Sale, 8th Edition, pag 
788, it is stated “е payment takes effec 
from the delivery of the bill.” 


36. In Rhokena Corporation у. Inlan 
Revenue Gommissioners'.. Lord Maughay 
зон 


1. (1938) А.С. 380 at 399. 
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ealing -with a question which arose 
nder. section 33 (1) of the . United 
»ingdom. Income-tax Act observed 
lus: Df e ; 


| . ©; E 
“Apart: from the express terms of 
‘section 33, sub-section (1), a similar 
(Conclusion might be founded on tho 
well-known ‘common law rules as to 
'the effect of the sending of a cheque 
‘in payment of a debt, and jn the fact 
‘that though the payment is subject 
‘to the condition subsequent that the 
icheqve must be met on presentation, 
ithe date of payment, if the cheque is 
‘duly met, is the date when the cheque 
was posted.” ae 


о the same effect are the observations 
К the: Supreme Court in Commissioner 
Р LIncome-tax у. Ogale Glass Works+. 
decision which we have already cited. 
he following further observation would 
[so be in point: ` : 


“The position, therefore, is that in 


‘one view of the matter there was, in’ 


‘the circumstances of this case, an 
implied ^ agreement under which 
ithe cheques were accepted uncondi- 
‘tionally as payment, and, on another 
view, even if the cheques were taken 
iconditionally, the cheques not having 
:been dishonoured but having been 
cashed, the. payment related back to 
‘the detes of receipt of the cheques and 
‘in law the dates of peyments меге 
the dates of the delivery of the cheqves". 


7. The above decision of the Supreme 
our: was followed and adopted in 
»mmissioner `of Income-tax у. Kirlosker 
705.® which was an appeal agairst the 
idgment of Chagala, C J. in Kirloskar 
ros’ Lid. v. Gommissioner of Income-taz?. 
| which we have mede :eference in 
1 earlier part of the judgment. Ja a 
cent decision of tbe биреше Cout 
A zamishi Mills Lid. v. Commissioner of 
соте-{ах®. the Court has referred to its 





1. 1954 5.С.]: 522 : (1954) 2 M.LJ. 67: 

LR. 1954 S.C. 429. i 

2. 25LT.R.547 : A.T.R. 1954 S.C.504. 

3. A.LR.1952 Bom.306. 

4. (1976) 103 LT.R^449 :-(1976) Tax.L.R. 

1 : (1976) 2 І.Т.Ј. 249 : (1976) 2 5.0.7. 315: 

976) 2 5.С.С. 258: (1976) 2 An.W.R. (S.C.) 
: ALR. 1976 $.0.1172. _ s 


earlier decisicn 1n commissioner of Income. 
tax у. Ogele Glass Works Lidi, with 
approval. . e Dj 
38. The above decisions were rendered 
in cases which arose under the Income- 
tex Act, but the question of payment ` 
of money by cheque was discussed in 
every, one of those ‘decisions not оо the 
technicalities of fiscal legislation, but in 


„terms of the general law, əs might be, 
Seen from the extracts we have given from} 
the judgments. We feel thai in the 


absence of any special definition in thel. 
Industrial Disputes Act cutting down 
the connotetion of the expression “рау- 


ment" or **paid? occurring in section 25- 


it must receive, ас meaning -which is 
ordinarily in vogue under the general| 
law: : 


39. Mr. Ramachandran cited two deci- 
sions cf the Supreme Court in Workmen 
of Subong Tea Estate v. Sabong Tea Estate? 
and in Bennett Colemon © Со. v. Р. Р, Das 
Gupia®, in support-of his contention that 
the Court should not take note of tlie 
subsequent encashment of the cheque 
by Sankaran-for the purpose of consi- | 
dering to what extent the management 
had complied with the terms of ‘section - 
25-Е (b) of the Act. We have perused 

both the judgments cited. As we urder- 
stand those decisions they are only autho- 
rity for the position. that the fact that 
an employee had received the retrench- 
ment compensation would be no bar 

to his raking up the validity of the 

retrenchment itself ir appropriate pro- 
ceedings. Neither decision really deals 
with the question as to when a cheque, 

which is accepted by a workman with- 
out murmur, could be -regarded as 

having effected payment. On this point 
the authority of the Supreme Court 
decisions which we have earlier cited 
would alone be in point. 


40. Mr. Ramachardran brought to 
our notice an unreported judgment of 
a Division Bench of this Covrt in 
The. Management of Oriental Mercantile 





1. 1954 5.С.]. 522 : (1954) 2 M.L.J. 67: 
A.LR. 1954 5.С:429.: А 

2. (1964) LL.L.J.333.  - 

3. (1969) 2 L.L.J. 554 : (1970) 1 S.C.R. 181 = 
(1970) 1 S.C.J. 401 : A.L.R. 1970 S.C 426. 
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Agency Madras у. The.  Workmen 
Employed :in е ‘Oriental Mercantile 
Agency and another! as а direct-' and 
binding authority, on the subject cf 
cheque payment under section 25:F (b) 
of the Industrial Disputes Act. In 
that case the retrenched. workmen: were 
all given cheques by the management 
at the time of retrenchment.. There 
was no evidence before the Court in 
that case to show whether the- workmeri: 
retrenched had any accounts. in any 
Banks. The cheques were all crossed 
cheques. In those circumstances, the 
Bench held that even if the workmen 
had banking accounts of. their own, 
they could not be expected to realise 
the amounts immediately by encashing 
the cheques. In the particular citcum- 
ле of the case before it, the Bench 
eld: ` са 


“Having regard to the fact that the 
"payment was made by crossed cheque 
and notin cash we are of the opinion 
that there was no compliance with 
the provisions of section 25-F (6).’* 


41. We do not.feel persuaded' to accept 
the above determination as a correct 
statement of the law under section 25.F 
which is binding on us. We may.state 
our. reasons as under. The question. 
whether tender ofa cheque would amourt, 
in law, to payment of money was by no 
means’ the kind of question which the 
learned Judges could have safely presumed 
to. decide as a matter of first impression, 
for questions of this kind often arose 
before the Courts, in the field of contract, 
under the common law, and under 
Statutory provisions, in any case, for 
the decision Ог the discussion of. the 
relevant statutory provisions. i The 
passage we have extracted from the judg- 
ment and set out above contains the 
one and only basis of the decision. With 
respect, itis no basis at all, for the deci- 
sion is merely perched on a tacit assump? 
tion that the payment under section 
25-F (Р) must always and ever be in 
cash. It will be noticed, incidentally, 
that the section does not méke mention 


1. W.A; No. 113 of 1967 dated 29-3-1974, — 
M LJj—9l 
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of the expression “‘cash’’ fora construc- 
tion to Бе pvt upon the.section in that 
way. ‘Nor is there any discussion in the 
jJvdgment_ regarding the jural position 
of a cheque urder general law as a-means 
of effective payment. Theré is no-con- 
sideration by the learned Judges of the 
implication of the: expression paid” 
in the light of any of {һе provisions of 
the. Act. Last but not least, there is 
по reference tO any previous authority 
of this Court or of the Supreme Court 
or.of any other Court in the land. If 
the authorities and precedents to which 
we have referred earlier in this judgment 
had been cited before the, learned Judges, 
there is little doubt that the learned 
Judges -would have taken those into 
consideration < and would have arrived 
at a view of section 25-F (b) quite difle- 
rert- from the one which they had per- 
mitted themselves to entertain, without 
discussion. Jn view of these conside- 
fations we must hold with respect, that 
the decision of the Division Bench: had 
been rendered fer incurium im the sense 
understood in Young v. Bristol Aeroplane 
Go., Lid.!-and. the Bengal Immunity Со. v. 
State of Bikar*. 


42. We may reiterate: that our  con- 
struction. of section 25-Е (b) is founded. 
not merely or a construction of the! 
expression ‘‘peid’? Occurring ~ir. that! 
section, but also on the basis of whati 
we regard as the settled *concéption of 
modern jurisprudence which regards a 
cheque, not as a conditional payment, 
but-as a payment equivalent to cash! 
effective from the date of terder in all 
cases where the cheque is subsequently 
encashed and -appropriated by the. payee. 
We have derived the latter proposition 
from an urbroken trend of authorita- 
tive decisions rendered by the Supreme 
Govrt, which zre.themselves based on 
well:accepted’ principles of law in this 
country апа abroad. То the list cf 
cases which we have already referred must 
be added a very recent decisión of the 
Svpreme Court reported in Damadilal v. 
Paráshram.? This was a case which arose 





‚1, 1.8. (1944) K.B. 718 (С.А.). ©су 
2. (1955):2 S.C.R. 603 : A.LR. 1955 S.C. 
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under the Madhya Pradesh Accommoda- 
ion Control Act, 1961. The question 
here ‘was whether in payment of rent a 
:heque sent by the tenant to the landlord 
imounted to lawful tender. Gupta, J., 
ipeaking for the Supreme Gout, laid 
lowr the law in the following terms :: 
“Tt is’ well-established that a cheque 
' sent in payment of a debt en tke 
‘request of the creditor, unless. dis- 
! honoured, Operates as valid dis- 
' charge of the debt and, if the cheque 
. wassent by post and was not cn 
‘ presentation, dishonoured the date 
. of payment. is the date when 
' the cheqve was posted, The question 
however, still remains ‘whether in the 
absence of an agreement between the 
parties, the tender of rent by cheqve 
, amounts to a valid discharge cf the 
obligation.” Earlier, we have extract- 
‘ed а passage from tbe High Corit’s 
judgment on this aspect of the case. 
We agree with the view taken by the 
| High Court on -the point. Rent is 
' payable in the same manner as any 
other debt and the debtar bas to pay 
his creditor in cash or other -legal 
, tender, but there can be no dispute that 
| the mode of payment can be altered by 
agreement. In the contemporary 
society it is reasonable їс suppose such 
agreement as iw plied unless the circum- 
stances of a case indicate otherwise.” 
We, therefore; held that the passing of 
the cheque by the company in favour of 
Sankaran on 23rd June, 1970 was an 


sftective payment of compensation at - 


that very moment of time, which was also 
the moment of retrenchment, and hence 
in compliance with the terms of section 
25-F of the Industrial Disputes Act. 
Since, however, we bad earlier held, in 
agreement— with the award of the Labovr 
Court and the judgment of Mohan, J., 


that the rétrenchment' of Sankareu has. 


zontravened the’ provisions of Section 25-Е 
of the Industrial Dispvtes Act, the net 
effect of dur findings would be that the 
retrenchment is illegal end invalid. lt 
follows that W.A. No. 100 of 1976 filed 
by the management has to.be rejected. 


43. The subject-matter of W.A. No. 99 
of 1976 which is againstWrit Petition No. 
1487 of 1972 raised the propriety of the 
order of Moban, J., in so far as he varied 
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the award of the Labour Court and order? 
ed reinstatement of. Sankaran in service. 
Mr. Ramachandran, supported the rule 
issued by the learned Judge on the score 
that the Labour Court was in error in 
thinking that the award of compensation 
would be the mo1e-appropriate relief in 
the circumstances of the case. He argued 
that when the Labour Court found the 
retrenchment to be invalid, the order of 
reinstatement must follow. as a naval 
corollary. 


44. We do not, however, see why it 
should be so, as a natter of course Or in. 
every case. As we urderstand the law 
relating to industria] adjudication, it is 
open to the Labour Court, in exercise of 
its jurisdiction, to take note of the several 
Circumstances in the particular case 
before it and decide not to grant the 
relief of 1einstatement, but grant instead 
relief by way of compensation to the 
workman. It is this principle on which 
section 11-A of the Industrial Disputes 
Act also is-based. Ard there can be no 
rigid rules governing the exercise of dis- 
cretion by the Labour Court in such 
matters. This is as it should be, in the 
interests of tbe success cf industrial 
adjudicaticn in the country. This is not to 
say that the exercise of discretion by the 
Labour Court is not open 10 review in the 
superior Courts of the Jand. АП that is 
suggested is that the Labour Court’s deci- 
sion in any given case must not be jucged 
on а priori reasonirgs, but on its own 
merits, in the light of the facts and cir- 
cumstances which weighed with that 
tribunal for arriving at its preferential 
conclusion, in the present case, the 
Labour Court has given its reasons as to 
why, in its Opirion, to force Sankaran 
back into the service would rot conduce 
to good industrial relations. The Labcur 
Court had taken note of the fact that for 
some time Past Sankaran and the chief 
accountant in the company’s осе hed 
been 2t loggerheads. The Labovr Gourt 
also took note of the evidence in the case 
as tc the loss of confidence by the manege- 
ment in Sankaran io the matter of dis- 
charge of his duties. , We may refer to 
Sankaran’s own statement .both before 
the Labour Court and in earlier corres- 
pondence with the management 10 the 
effect that subsequent to Merch, 1970 ‘he 


1] 


was literally qvarantined and isolated 
from the rest of the Office’ staff without 
‘being assigned any work. In ou: opinion, 
the Labour Court was quite justified in 
taking note of the bac’ blocd between 
Sankaran and the Other members of’ the 
establishment inc'uding the Director of 
the company. ..'On a consideration of ell 
the circumstances, therefore, which were 
taken ‘note of by the Labour Court as 
appearing from its award, we cannot Say 
that the ultimate decision of the Labour 
Court was perverse in so fat as it. desisted 
from directing ' any reinstatement of 
Sankaran and ordered compensation to 
be paid instead. | : 2 


-45.. Mr. Nerayanaswami urged that if 
the Labour Court’s direction ordering 
-compensation rather than re-instatement 
-could not te held to te perverse, that 
would leave nc -scope at all for inter- 
-ference Ly this Court, for it does not act 
as an appellate Court, engaged in.a 
reguler re-trial of the proceedings Lrought 
zit before from the file of any subordinate tri- 
bunal or authority. He cited the deciSjor. 
of the Supreme Court in Agnani v. Badri 
. Das and others to underline his suk mission 
that the Covrt carnot pyrport to act as an 
appellate Court, and, if it does so, it 
would ke 2 very serious infirmity in the 
-exercise of jurisdiction under Article 22 

of the Ccnstitution. 


-46. We agree with the argument of 
learned counsel. Mohen, J., sought to 


vary the award of the Latour Court ty 


reference to one or two' decisions of the 
.Supreme Court. We, hcwever, feel that 
the choice Letween  reinstetement and 
-compensatior in any given case is not a 
matter to ke settled either ky precedent 
or by argument, kut.on a consideration 


of the special facts znd circumstances 


“present in the case. The learned. Judge 
-ot served thus: : © 


“I am unatle to follow the reasoning 
of the Litour Court in holding that the 
stained relationship tetween the writ 
petitioner and Moheiingam would te a 
valid reason for not awarding the 
relief of 1e-instatement. If this, pcsiticn 
is accepted, invariatly the management 
will put forth. strained ‘relatiorship 
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against the reinstatement of the work" 
mer.” . . 


We do not agree with this line of reason- 
ing. .The Lakour.Gourt awarded com- 
pensation in preference to re-instatement 
in the light of the miáteriols put forth 
tefore it in evidence. The reasoning of 
the. Latour Govit must accordingly be 
judged on the facts of the case, and its 
validity cannot ke minimised cn the score 
that it might kecOme a stock explanation 
of the manzgement in other cases. lf the 
Lakovr Corrt is wide awake to its res- 
porsitilities, ‘“‘stock explanation ” of this 
kind or any kind would have no chance of 
teing entertained in that forum. 10 any 
case, overruling the Latour’ Court in 
the present case may not ke гр efficacious 
way of preventing stock arguments from 
taking bold of that trikunal in subsequent 
cases. The only proper way that any 
Court knows of judging the truth ofa 
case is to concentrate’ its gaze on the 
particular facts. ‘That seems to have 
been done by the Lakovr Court in tre 
present case, and we see го reason why 
this Court should interfere with a con- 
clusion thus arrived. ' 


47. Mohen, J., relied on a decision in 
Workmen of United Bleachers v. Unitea 
Bleachers, where, on tre facts cf the case, 
ane of us had held that reinstatement 
could not ke denied on the ground that 
the relationship Letween the manage- 
ment. and the workmen had fecore 
straired. The learned Judg= also cited 
a more recen: deci-ion of the Supreme 
Court in TulsidasPaul v. Second Labour Gourt? 
for the position that compensation car 
ke awarded by the Labour Court, in the 
exercise of its discretion, only in excep 
tional cases ox. the basis of consideration: 


.of fairness and justice., ‘The position ir 


law seems to be that once it is found tha: 
retrenchment is unjustified and improper 
it is for the tribunals below to conside 
to what relief the retrenched workmen, ате 
entitled. This position is well establishec 
evei since the decision ‘of the Scpremt 
The 
Workmen?. In Punjob National Bank v 


1. (1968) 1 L.L.J. 529. 

2. (1971) 1 L-L.J.526. °° 
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Their Workmen? the Svpreme Court aga in 
Ybserved that : 


© 


| 

| “It is obvious. that no hard and: fast 
| tule can be.laid down in dealing with 
| this -problem. Each case: must be 
| considered on its Own merits........ 


| Nevertheless, in unusual or exceptional 
' cases the tribunal may have to consider 
! whether in the interest of the industry 
itself, it would be desirable- or expe- 
dient not to direct reinstatement.” 


т the decision rendered by thie Supreme 
Дош in ДМ}. Tulsidas Paul v. Second 
[abour -Gourt?,- the Court was not vn- 
villing to regard- it as an exceptional 
itua tion iñ-a case where it was found that 
einstatement of the retrenched werkmen 
would lead to recurrence of trouble in 
he establishment, ` 


18. We do not, however, regard the 
lecisions aforesaid as, laying down any 
mmuta ble principle'of universal applica- 
ion, considering that the subject-matter 
f discussion in all those cases related to 
he exercise of discretion by the Labour 
2ourt in individval cases; 


[9. As far as the present case is cor- 
ierned, when the, Labour Court awarded 
Jompensation instead of réinstatement, it 
lid not do so on ‘the basis.of any 
loctrinaire approach -to the problem. 
2n the contrary, jt concerned itself with 
he facts which, in its evaluation, disclosed 
t potentiality of recrüdescence of indus- 
rial dispute between the parties in the 
went of Sankaran's „being asked to be 
aken. back in service and the possibility 
hat the bad treatment he was earlier 
etting from the management as well as 
ither members of the staff, of which he 
iad complained more than once, would 
ie repeated.: These considerations, іп 
ur view, cannot be dismissed ¿.s irrelevant 
r unrealistic. We hold that the Labour 
lourt’s decision was quite а. sensible 
ecision, in the circumstances, and there 
газ го justification for the “learned 
vdge to have interfered with the award. 

Ve, accordingly, set aside the judgment 
f£. Mohan, J., and restore the award 9r 


1. (1959) 2 L.L.J. 666 : 1960 S.C.]. 999: 
:960) 1 S.C.R. 806: A.LR. 1960. S.C. 160. 
2. (1971) 11.1.7. 526. `- Y 


THE MADRAS LAW JOURNAL REPORTS OP 


[1977 


the Labovr Court. ` 
of 1976 is allowed.. 


50. Before closing, we mest mentior that 
during the pendency of the writ appeals,- 
pursuant to certain interim directions 
issued by.this Court, the management. 
had paid Sankaran Rs, 11,150 over,and. 
above the.sum of Rs. 4, 777- 32 paid to 
him as retrenchment compensation. Mr. 
Narayanaswami, learned. counsel for the 
manegement, informed us: that the 
management had paid these amounts in 
compliance wirh the orders of this Covrt 
pending the writ appeals.’ He represent-- 
ed to us, towards the close of his-argu— 
ments, that irrespective of the results of 
‘the writ appeals the management had 
decided not to claim back the amounts . 
already paid by them to the respondent 
pursuant to the interim orders of this 
Court.’ The practical result of this gene-. 
rous gesture on the part of the manage-- 

ment would be that although we are 
upholding the award of the Labour Court 
to the fullest extent, Sankaran wovld not 
be. under any obligation to retvrn to the 
management the amount of Rs. 11,150: 
which he had received during the pen- 
dency of the writ appeelts but can retain 
it to himself. 


Writ Appeal No. 99 


f 
Й 


51. 1r the circumstances of the case, we 
make no order as to costs in both the writ 
appeals. 


52. Towards the close of the delivery of 


the judgment, Mr. Prasad appearing for-, 
the respondent, Sankaran, rose and made 
a submission. Не said that on behalf of 
his client an argument had been addressed 
before us at the hearing kased on section 
25-H of the Industrial Disputes Act.. 
It was suk mitted that in this judgment we 
had omitted to deal with it. To the best 
of the 1ecallection, of at least one of us, 
section 25-H did rot figure in argument, 
and Еесацзе of that, it did not find ару- 
place in the rótes of argument. -Never- 
theless, Mr. Narayaraswami, -learned 
coursel forthe appellant compar-y, seemed 
ready to meet that contention. Ассога-- 
ingly, Mr. Prasad was allowed to men- 
tion. the point tased on sectión 25-H and 
make his trief submission es if in recapitu-- 
lation. Mr. Narayanaswami also ‘was: 


Uu] 


given the opportunity of replying to- the- 


argument. 2 E 


Saat 
4 


53. Section 25-H relates.to the re-em- 
-ployment of -retrenched workmen..,; It 
Says that where. any workmen are re- 
drenched, and the employer proposes,40 
take into his employ any Person, he-shall; 
in such manner as may be prescribed, 
give an oppcrtunity to such of the work- 
amen. who had been so retrenched to offer 
themselves for re-employment and such 
retrenched workmen shall have prefer- 
ence over other persons. Mr. Prasad 
urged that when the Labour: Gourt 
desisted from ordering reinstatement in 
this case, but granted only monetary 
compensation, the rights of the retrench- 
ed workman under section 25-H were 
altogetber destroyed by a side wind, as 
it меге. He further urged that whatever 
might be the jurisdiction of the Labour 
Court in regard to dismissal and dis- 
charge of workmen simpliciter, falling 
strictly. within its powers under section 
11-A of the Act, which bas been held py 
Courts to confer on the Labour Court a 
discretion to render a decision on tbe 
basis of a choice of alternatives between 
reinstatement and compensation for loss 
of employment, that principle could not 
te applied in a case of retrenchment. 
According to learned counsel where a 
Labovr Court holds tbat any retrench- 
ment is invalid, it is bound to crder 
reinstatement under the compulsions of 


the statute, one indication of which is to - 


be found, according to learned counsel, 
&n section 25-H of the Industrial Disputes 
Act. |... n aa 


54. Mr. Narayanaswamy, however, 
urges that the question of applying section 
25-H would only arise where the employer, 
at some subsequent point of time, pró- 
pu to increase his labour force. 'This 

eing 50, it is nct'a matter which the 
Labour Court should be bothering itself 
about as a relevant consideration at the 
time of adjudicating on the validity of the 
retrenchment and at the time of consider- 
ing whether it woüld be’ appropriate to 
order reinstatement or award compen- 
sation instedd. Learned counsel further 
argues that the nature of the discretion 
of the Labour ‘Court even in cases where 
the Court holds the retrenchment to be 


: Swadesamitran ` Lid. -v.- Their 
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bad-in law cannot be taken away merely 
by a reference т0:ѕесіїол 25-H of the Act, 


55. We have earlier. made reference to 
the decision of the Supreme Court in 
Workmen?. 
That was a case of retrenchment. The 
learned Judges seemed to think that it 
was within the discretion of the tribunal 
even in cases of retrenchment either to 
order reinstatement or merely grant com- 
pensation. Even asa matter of construc- 
tion and application of section 25-H, we 
are`not persuaded to hold that the pre- 
Sence of these provisions on Chapter 
V-A makes for а different result. Section 
25-H would apply only in a case where 
retrenchment is held to te valid. It 
would have no applic: tion in а case 
where retrenchment is held to ke invalid. 
The proper understanding of resulting 
position that accrues on the award of the 
Labour Court in this case is not that 
Sankaran’s retrenchment is held valid, 
but that it is held invalid. In this view, 
Sankaran cannot, therefore, hold himself 
as a person eligille for preferentizl 1e- 
employment under section 25-H. There 
is no suk stance in the plea based on this 
provision and we have no hesitation in 
Tejecting it. 


56. Reheard after being posted for being 
mentioned. Таеге is nothing further to 
be added to the judgment. 


S.J. И.Д. No. 99 of-1976 allowed ; 
| W.A. No. 100 of 1976 dismissed. 


АР: 


— M 
1. (1960) 1 L.L.J. 504 : (1960) 3 S.C.R. 144: 
A.LR. 1960 S.C. 762. ` ' 


Н 


106 
N THE HIGH: COURT OF 
SATURE AT MADRAS. - 
Special Original Jurisdiction.). 
?ngszNT:—$, Mohan, ў. . 


4. Krishnappa Mudaliar and another 
К х .. Patitioners* 


JUDI- 


[he Government of Tamil . Nadu 
'epresented. by Secretary, Housing 
Department, Fort St. George, 
Madras-9 апі another .. Respondents. 


А) Zand Acquisition Act (1 of 1894) sections 
4) (1) and 5 (A)—Notification. thereunder— 
Vrit to.quash section 4 (1) notification —Does 
wot Lie, NE 

B) Constitution of India, (1950), Article 226. 


[he writ petition. was to quash the 
iotification issued under section 4 '(1) 
f the Land Acquisition Act. . It is well- 
ettled law that.section 4 (1) ` notifica- 
jon is purely preliminary in nature and 
s administrative. in character, and no 
yrit will lie toquash such a notification. 

EL Tow Sicav LPara. 3.] 
tition under Article 226 of: tbe Qon- 
fitution of India, praying that in the 
ircumstances stated therein, and in the 
ffidavit filed” therewith the High Court 
vill be pleased.to issue a writ of certiorari 
alling for.the records .connected with 
3.0.R.No. 1985, ` Social Welfare, dated 
6th ‘December, 1974' and’ quash the 
otification under section 4 (1) of the 
;and Acquisition Act published in the 
*ami] Nadu Government Gazette dated 
2nd January, 1975, in Part II, section 2 
n page 10іп во far as it relates to the 
etitioners. 


. Narasimhan, for Petitioner. 


f. R. Ghandran, for Government Fleader, 
г Respondents. 


'he Court made the following 


InDER.— The acquisitien in the instant 
ase :s for formation of a Harijan Colony. 
ection 4 (1) notification was made on 
2nd January, 1975. Notice relating 
› enquiry under section 5-A was served 


W. Ps No. 
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on the petitioner on. 14th March, 1975, in- 
forming that the enquiry would take place 
on 10th April, 1975. The petitioner pre- 
ferred his objections. However, the enquiry 
was adjourned to 30th May, 1975. At 
that stage the present writ petition has 
been preferred to quash the notification. 
ng section 4 (1) dated 22nd January, 


2. The only contention that is urged’ 
by Mr. P. Narasimhan, the. learned 
counsel for the petitioner is that there is. 
a violation cf the ^ Board's Standing 
Order 90, paragraph (9),in that thirty 
days’ time had not elapsed from the date 
of service of che notice of section, 5-A 
enquiry. Thiscontention is not tenable 
for two reasons, All that the Board’s 
Standing Order 90, paragraph (9) states, 
18: ` ^ 


"fImmediately after the publication of 
the notification under. section 4 (1), 
the Collector shall issue a notice 
stating that the land is needed or is 
likely to be needed, as the case may be, 
for a public purpose and requiring all 
persons interested in the land to lodge 
before the Collector within 30 days 
after the issue of the notification, a 
statement in writing of their objections, 
if any, to the proposed acquisition: 

` This notice should be published at 
convenient places, in the said locality, 
and- copies thereof fixed up in the 
office of the Collector, the Tahsildar, 
and in the nearest police station." 


wove 


Ifany objections are received from. a 
. person interested in .the land .and 
' within - the time prescribed in sub- 
- section (1) of section 5-A, the: Collector 
shall: fix a date for hearing the objec- 
.. tions and give notice thereof..to the 
objector. as well as to the department 
or company -equiring the land. , $ 


SM : да ee ee 
On the date fixed fer enquiry. or any 
.other date to which {һе énquiry may 
be adjourned by the Colector, 
the Collector shall hear the objector 
<... and record any evidence,. that 


may be produced in support of 
his оһўесНопз.......................... 7 
On completion. of his enquiry, . ће 
Collector shall submit the case for the 
decision of. the Government........... 


Therefore, there is no basis for contending 
that thirty days’ time must elapse. Even 
otherwise, as noted above, the enquiry 
scheduled “for 10th April, 1975 was 
adjourned to 30th May, 1975, on which 
date alone it took place. 


4. More, than above this, the writ 
petition is to quash the notification under 
section 4 (1). Itis wellsettled law that 
section 4 (1) notification їз purely 
' |preliminary in nature and is administra- 
tive in character, and no writ will lie to 
quash such a notification. · 


4. For all the above reasons, this writ 
petition will stand dismissed. But there 
will be no order as to costs. 


R.S. Petition dismissed: 
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IN THE:HIGH: COURT 
CATURE AT MADRAS. . 
(Appellate Jurisdiction) EN 


Present:—P,- S. Kailasam, Cj. 
F. Balasubtahmanyan, J. 


OF JUDI- 
and: 


R. Chakravarthy 
v. 


M. Dhana Singh 
and others 


. Appellant® 


... Respondents.. 


and  -. 
The Chief Mechanical Engineer 


Mechanical Departmenz, Integral 
Coach Factory, Madras-3g and. 
others Appellants. 


M. Dhana Singh, Chargemen, a Sheet 
Metal Mechanist, Mecharical Depart- 
ment, Integral Coach Factory, 
Madras-38 and another `.. Respondents.. 


Constitution of India (1950), Article. 226—- 
Common roster of employment—Percentage of 
Scheduled Castes and Scheduled Tribes. fixed by 
Government circular—Note appended to circular- 
mentioning that in the event of one vacancy, it 
to be treated as unreserved—Scheduled caste 
candidate appointed when there was опе 
vacancy — Appointment set aside by Government- 
—Validity. . eui NO СЕ 


By.a circular dated 29th April, 1970, 
the Government of India prescribed a. 
percentage for the representation of 
Scheduled Castes and Scheduled Tribes. 
under the common roster (ог -nine- 
grades in the Indian Railway service. 
In the note appended to Annexure I of 
the circular, it was stated that in ‘the: 
event of there being only one vacancy, it: 
should be treated as unreserved. The- 
circular directed the preparation) of a 
new roster from 25th March; 1970. 


In ‘November, 1971, the. Autherities: 
conducted >а selection for the post of 
Superintendent anticipating the promo- 
tion of the then incumbent. , Two persons. 
*W.A. Nos 95 and 127 of 1976 egainst: W.P.No 
2293 01973; - В Septémber, 1976*- 


EN 


*08 


were selected’ iż., one D, a1 Scheduled 
Caste, and another C, a regular, candidate. 
Theze was only one vacancy and D was 
appointed to that post. C miade an 
appeal to the Government. The Govern- 
ment accepted the.appeal and ‘set aside 
the appointment of~D and appointed C. 


D filed a writ against the order and 
succeeded. TEL E 

On appeal by C, Held: t 
The selection admittedly having been 


made after 25th March, 1970, the new 
roster was applicable, and as admittedly 
there was only one vacancy in 1972, the 
rule that it should be treated as un- 
reserved vacancy, as stated in the Note 
te Annexure I, would have to be followed. 
The result would be that C would have 
to be appointed and that was what the 
Government had done in this ease. 
: [Р, ата. 8.] 


Appeals under Clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice Mohan, dated 23rd 
April, 1976 and made in the exercise of 
the Special Original Jurisdiction of the 
High Court in Writ Petition No. 2293 
of 1973 presented under Article 226 of 
the Constitution of India to. issue а 


writ of certiorari calling for the records . 


relating to the order, dated 11th October, 
1972, O.O. No. PB/S. 2/922/G. Ms. 
Office PB/FVR, Madras, dated llth 
October, 1972, on the file of the second 
respondent herein, viz General Manager, 
Integral Coach Factory, Madras-38, and 
the other relevant and connected records 
on the file of the respondents herein 
relating to the said order and quash 
the same. í 


B.T. Seshadri, 
S. Chellaswamy, for Respondent. 


The Order of the Court was made by 


Kailasam, C}.:—-These two appeals are 
filed against the order of Mohan, J., in 
W.P. No. 2293 of 1973. That petition 
was filed by one Dhana Singh for the 
issue of a writ of certiorari calling for 
the order dated 11th October, 1972 оп 
the file of the General Manager, Integral 
Coach Factory, Madras, and quashing 
the same. In that writ petitien Dhana 
Singh made the Chief Mechanical 


for Appellant. 
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Engineer, General Manager, Chairman, 
Railway Beard, and the Union of India, 
as the first four respondents, and 
Chakravarthi as the fifth respondent. ' 
'The facts of the case arejbriefly as follows. 
Upto 25th March, 1970 selection to the 
nine grades like lathe-carpenter, fitter, 
etc., was made in accordance with a 
common roster maintained. Under the 
commen roster for the nine grades a 
reservation of 124 per cent ofseats for the 
Scheduled Caste and 5 per cent for the 
Scheduled Tribes was provided. By a 
circular dated 29th April, 1970, the 
representation for the Scheduled Caste 
and Scheduled Tribes*was increased from 
123 рег cent to 15 per cent and from 5 
per cent to 74 per cent respectively. The 
circular directed the preparation of a 
new roster from 25th March, 1970, 
according to the new representation 
provided for in the circular. The 
circular also provided that vacancies 
shall be filled up according to the new 
roster, subject to the exception which we 
shall refer to presently. 


2. One Narayanasami, who was a 
Sheet Mechanic, was promoted as Shop 
Superintendent in 1965. To fill up the 
vacancy that arose because of the 
promotion of Narayanasami, Thomas 
Jebaraj was selected. His name was 
kept in the panel and he also officiated 
as Superintendent. On 7th October, 
1971, Narayanasami applied for leave, 
preparatory to retirement. Не was 
granted leave on 7th October, 1971 and 
he retired on 5th January, 1972. 
Jebaraj was promoted on 7th October, 
1971. In November, 1971, the authori- 
ties conducted a selection for the post of 
Superintendent anticipating the promo- 
tion of Jebaraj. Two persons were 


‘selected, one was Dhana Singh (petitioner 


in the writ petition) and the other was 
Chakravarthi, (fifth respondent). In 
‘April, 1972, Jebaraj was promoted Фо 
Class II service. In the vacancy so 
caused Dhana Singh was posted by the 
Integral Coach Factory, But, on 
appeal, the Government set aside the 
order appointing Dhana Singh, and 
posted Chakravarthi. In the writ petition. 
Dhana Singh complained that the 
Government was in error in giving 
Chakravarthi seniority and depriving him 
of the seniority which was conferred on 


1j CHAKRAVARTHY v. DHANA SINGH (Kailasam, 7.). 


him by the amended circular, and that 
the order ‘of the Government was in 
gross violation of Articles 16 (4) and 335 
of the Constitution of India 


3. The learned Judge allowed the writ 
petition, holding that, according to the 
new circular and Annexure І, Jebaraj 
having been promoted as against 
а scheduled caste vacancy, the vacancy 
could only be treated as a reserve 
vacancy. 


4. Inorder to appreciate the conten- 
tions of the parties, we shall refer to the 
circular which was issued, according to 
which appointments will have to be 
made. The relevant letter which 
regulated the appointments to Ње 
various categories is dated 29th April, 
1970 from the Assistant Director (Esta- 
blishment), Railway Board, New Delhi, 
to the General Managers of all Indian 
Railways. We extract the letter in full, 
as it is important: 


Тһе model rosters for reservation of 
vacancies for scheduled castes and 
Scheduled tribes filled by direct recruit- 
ment on all India basis by open 
competition and also for posts filled 
otherwise than by open competition 
‘were circulated to Railways—vide 
Board’s letter No. E(SCT) 64 CM 
15/1 of 16th January, 1964. Con- 
sequent on the Government decision 
to increase the percentage of reserva- 
tion for scheduled caste and scheduled 
tribe as communicated in Board's 
letter of even No. dated 20th April, 
1970, the rosters have been revised 
and the revised rosters are enclosed 
.as in Annexures I and II. 


“For posts filled by promotion where 
reservation has been provided for 
‘scheduled castes and scheduled tribes, 
the roster prescribed in Annexure I is 
‘to be followed. 


“Vacancies filled on or after 25th 
"March, 1970, should be shown in the 
Tosters to be opened in the forms now 
prescribed unless selections for filling 
recruitment promotion vacancies were 
made prior to 25th March, 1970. 
The existing rosters should be deemed 
to have been discontinued from that 
date. The unfilled reservation, if any, 


409 


in the existing rosters should be carried 
over to the new rosters.” 


5. The letter provided that on the 
Government’s decision to increase the 
percentage of reservation for scheduled 
castes and scheduled tribes, the rosters 
had been revised and that the revised 
rosters were enclosed as on Annexures 
Тапа II. It also provided that for posts 
filled by promotion where reservation 
had been provided for scheduled castes 
and scheduled tribes the roster prescribed 
in Annexure I should be followed. 
Then comes the paragraph on the con- 
struction of which the decision of the 
case will depend. It provided that 
vacancies filled on or after 25th March, 
1970, should be shown in the 
rosters to be in the forms now pres- 
cribed. Stopping here for a moment, 
it is clear that, if a vacancy was filled 
up on or after 25th March, 1970, it would 
have to be shown in the new roster. 
There is an important proviso to this 
rule, viz., that, if selections for filling up 
recruitment promotion vacancies were 
made prior to 25th March, 1970, they 
would be exempt. "The letter also stated 
that the existing rosters should be deemed 
to have been discontinued from that 
date, 2.е., 25th March, 1970. The unfilled 
reservation, if any,in the existing rosters 
should be carried over to the new rosters. 
The crucial question for» consideration 
in this case is what is the ‘scope of the 
proviso to the rule, that vacancies filled 
up on or after 25th March, 1970, should 
be shown in the new rosters. It is clear 
that the existing rosters should be deemed 
to have been discontinued except to the 
extent to which the proviso applied. 
There is also no difficulty if the appoint- 
ment is made after 25th March, 1970, 
for that can only beunder the new 
rosters. If the appointment had been 
prior to 25th March, 1970, equally there 
could be no difficulty, for the old roster 
would apply. Difficulty, however, arises, 
when selections were made before 25th 
March, 1970, but appointments were 
made subsequent to 25th March, 1970. 
In the case before us the vacancy actu. 
ally arose on 7th October, 1971, when 
Narayanasami went on leave, preparatory 
to retirement, on 5th January, 1972 
This was aloan anticipated vacancy, 
when Jebaraj was selected on 5tb 


410 
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September, 1966. The order of selection 17th August, 1966 and 24th August, 196r 


runs as follows:— 
| 


i 


have selected the following candidates fo 
the posts noted below in Mechanica 


i “The Selection Board which met on Department: 
For promotion to the post of Shop Superintendent Mechanist/Sheet Metal. 








Order of merit Nams Designation Shop/Office 

t 2 
1. Sri Thomas Jebaraj  Asst.Shop Material plann- 
Superinten- ing Office/Shell 
dent. : Division. 


T'he order of selection also provided that 
the said panel shallbe current for two 
years or till exhausted, whichever was 
earlier. Ви itisnot disputed that, as 
required under rule 217 (5) of the Indian 
Railway Establishment Manual, Thomas 
Jebaraj officiated against a non-fortuitous 
vacancy and that therefore his position 
n the panel was confirmed. While so, 
a substantive vacancy arose only on the 
retirement of Narayanasami on 5th 
January, 1972. The new rosters came 
into force on 25th March, 1970. The 
ippointment was no doubt mace after 
the zules came into force, but the ques- 
tion is whether the case of Jebaraj falls 
under the exception to the rule, ziz., 
whether he was selected for filling up a 
promotion vacancy prior to 25th March, 
(970. Considering the language of the 
etter, we have no difficulty in coming 
o the conclusión that Jebaraj was selected 
or filling up a promotion vacancy prior 
o 25th March, 1970. But Mr. Chella- 
матау, learned counsel for the respon- 
lents, submitted that the selection should 
ve for a specified permanent post and 
hat the selection for constituting a panel 
or enabling a person to act in an unex- 
vected vacancy would not fulfil the 
equirement of selection for fiiling up a 
racancy. We are unable to reac in the 
anguage of the letter anything as requir- 
ng that the selection should be for 
illing up a specified permanent vacancy. 
[he contention of learned counsel is 
hat, when Jebaraj was selected, the 
election was not earmarked for filling 
ip the vacancy caused by the retirement 
f Narayanasami on a future date. We 
ind ourselves unable to accept this con- 
ention, for there are no limiting words 
n the letter." All that it requires is that, 
f selection was made for filling up pro- 
notion vacancies prior to 25th March, 





1970, it'would be exempt. It cannot be 
disputed that Jebaraj was selected for 
filling up the vacancy which was expected 
to arise on the retirement of Narayana- 
sami on 5th January, 1972. We are 
inclined to go further and say that the 
requirement of the letter will be satisfied 
even if the selection was made for filling 
up an anticipated vacancy, for as already 
stated, there are no limiting. words. 


6. We are unable to agree with the 
view of the learned Judge that the 
requirement of paragraph 3 of the letter 
in question would not be satisfied, when ‘ 
there was only a selection for drawing 
up a-panel.  According' to the learned 
Judge, paragraph 3 contemplates selec-. 
tion against a particular vacancy. For 
the reasons already stated, we аге unable 
to accept this view, as the language of 
the letter does not warrant such a con- 
struction. We are also unable to accept 
the Jearned Judge's view that the third 
paragraph of theletter contemplates the 
discontinuance of the existing rosters, for 
such discontinuance was subject to the 
proviso which exempted the selection 
made before 25th March 1970. 


7. The note appended to Annexure I 
of the Board's letter dated 29th April, 
1970, states: - 


“If there are only two vacancies to be 
filled in a particlular year, not more 
than one may be treated as reserved, 
and, if there be only one vancancy, it 
should be treated as unreserved.” 


The appointments of Dhana Singh and 
Chakravarthi wcre made by an order. 
dated 2nd December, 1971. "The order 
runs as follows:— 


1]. NAGHEETHA MARAGAIR 
“The Selection Board which met on 
29th November, 1971, have selected the 
follo wing two candidates for ће. post of 


Name . 


4 


v. GOVINDASWAMI NAIDU 


:Shop Superintendent Mechanist (Sh 
-+ Metal) .....” RUN ae 


Designation 


- v5 s x d Ж ы | 
aoe Shop/Offic 


Order of merit m 





1. 


R.Chakravarthi 
M. Dhana Singh (S.C.) 


PL/Fur. 
Shop 1t 


oe Asst., Shop Supt. 
Chargeman ‘A’ 





8. It is noted that Dhana Singh was 
selected against a reserve vacancy for 
scheduled castes, The selection admittedly 
having been made after 25th March, 
1970, the new roster was applicable, and 
as admittedly there was only. one vacancy 
in 1972, the rule that it should be treated 
as an unreserved vacancy,as stated in 
the Note to Annexure I, would have to 
be followed. The result will be that 
Chaktavarthi would have to be appointed 
and that ія what the Government have 
done in this case. In this view, the writ 
petition ought to have been dismissed. 
We therefore allow the writ appeals and 
restore the order of the Government 
appointing Chakravarthi. There will be 
no order as to eosts. | 3 


S.J. 


IN THE HIGH COURT OF 
CATURE AT MADRAS. 


PRESENT: =—G. Ramanujam, 7. 
.. Appellant* 


Appeals allowed. 
JUDI. 


Nagheetha Maracair 
5o 


Govindaswami Naidu and others 
Respondents. 


(A) Transfer of Property ‘Act (IV of 
1882), section 43—Property belonging 
to wife—General power-of-attorney by 
wife in favour of husband—No authority 
specifically given to borrow on security—- 
Husband mortgaging wife's property as 
power-of-attorney holder- and receiving 
money—Death of wife—Husband one of 
the heirs to the property — Morigagee 
filing a suit*for recovery of the money 
advanced—Mortgage operates against the 
husband. nå 

Ru Se 
*Appeal No. 853 of 1971. 28:4 October, 1976, 


(B) Indian Contract Act (IX of 1872 
sections 65 and 235—Limitation A 
(XXXVI of 1963), Article 53—Suit fil 
within three years for recovery of a 
vance—Suit is not barred by limitation 


(C) Tamil Nadu Agriculturist? Reli 
Act (IV of 1938). - i 


There is considerable difference betwee 

a minor executing a sale deed on tl 

false representation that he 15-а maj 

and a power-of-attorney agent executin 

a mortgage deed on behalf of his princ 

pal wbile he has no power to do so. I 

the case of a minor executing a transfe: 
the transfer fails for want- of .capacit 
and not for want of title. But in th 
case of a power-of-attorney agent exe 
cuting a transfer when he had in fact n 
such power, the transfer fails for wan 
of authority to transfer title: When 

person had no power to transfer to au 
other.a particular property but errone 
ously represents that he had such powe: 
and purports-tc tratisfer title in that.pro- 
perty to another, it will attract section 4: 
of the- Transfer of Property Асі, if he 
subsequently acquires any interest in о: 
title to- that property. It-is no .defence 
to the person estopped to plead that the 
transferee made no proper enquiry as 
section 43 dces not impose upon the 
transferee the duty of:taking reasonable 
care. /,.^  " [Paras. 15 and: 16.] 


Though the-representation related to his 
authority to transfer an inrerest in the 
property and not to his titleto theproper = 
ty the common law doctrine of equitable 
estoppel by deed embodied in section 43 
will apply. [Para. 17.} 


‘The mortgage decree as agairist the hus- 


band’s share in the property in the in- 
stant case has been claimed under section 
43 of the Transfer of Property Act and 
hence the suit cannot be said to be barred 
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y limitation. Even if the suit is treated 
за money suit based on sections 65 and 
35 of the Contract Act, it is in time. 
[hen an agreement is discovered to be 
zid, or when a contract becomes void, 
iy person who has received any advan- 
ge under such agreement or contract is 
jund to restore it, or to make compen- 
iion for it, to the person from whom 
2 received it in view of section 65 of the 
ontract Act. ^ ^ [Paras. 17 and 18.] 


he period of limitation to enforce the 
ability under sections 65 and 235 of the 
ontract Act will commence from the 
ate of discovery of the fraud or mis- 
presentation. Article 55 of the Limi- 
ition Act, 1963 will ‘apply. 
. 0704 К [Paras. 19 and 20.] 
Teld, that section 43 of the Transfer of 
‘roperty Act will enable the mortgagee 
) proceed-against the share in the mort- 
aged property inherited. by the husband 
5 the héir of his wife on whose behalf 
e executed the: mortgage and the ‘suit 
led for recovery of the money within 
aree years from thé date of the know- 
dge of the fraud and misrepresentation 
; in time. , ‘[Paras. 17 and 20.1 
“he debt in the instant case.being in- 
urred on-the security of house property, 
ras not within section 4 of Madras Act 
V of 1938 at the time when it was in- 
urred; but the amendment of that sec- 
on by Madras Act VIII of 1973, which 
ame into force on 24th January, 1973 
з wide enough to cover such a debt and 
ae Court has now to take note of the 
mended provision which would give the 
ppellant the benefit of the Act. 

| [Para. 21.] 


cases referred to:— 


Turul Hossein v. Sheosabai Lal, I.L. P.. 
0 Cal. 1; Jumma. Majid, Mercara v. 
-odimanjandra Deviah, (1962) 2-5.С.]. 
03: (1962) 2 M.L.J. (S.C.) 90: (1962) 2 
u.W.R. (S.C) 90 A.I.R. 1962 S.C. 
47; Md. Naziruddin v. Govindrajulu Appa, 
1971) 1 MLJ. 28:83 L.W. 445: 
.L.R. (1970) 3 Mad. 534: ALR. 1971 
fad. 44; Aisha Bibi v. Makhfuzunnissa 
мы. Y.L.R. (1924) 6 All. 310; Adhk- 
tkskmi Ammal у. Nallasivam Pillai, (1944) 

M.L.J. 109: А.Т.К. 1944 Mad. 530 ; 
'anga Prasad v Mt. Raghuvansa, AIR 
337 Oudh -127; Ma Irazh v. Воттойеоета, 
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(1945) 2 M.L.]. 478: A.LR. 1946 Mad. 
107 ; Fairavan v. Avicha, l.L.R. 31 Mad. 
275 : 26 МІ. 256 :21 L.C. 65. 


Appeal against the decree of the Court 
of the Subordinate Judge, Chidambaram, 
in Original Suit No. 43 of 1966. ` 


V. Ratnam, for Appellant. 


Р. Thillaivillglan and С. Krisknan, 
Respondent. 


The Court delivered the following 


for 


UDGMENT.—Lhe first defendant in O.S. 
No. 43 of 1965 on the file of the Sub- 
Court, Chidambaram, is the appellant. 
The first respondent herein, filed a suit 
for recovery of a sum of Rs. 12,502.25 
with future interest and costs by passing 
a mortage decree in respect ofthe suit 
property or in the alternative by passing 
a money-decree against the defendants 
persorally and a mortgage decree 
against the first defendants 1/4th 
shdre in the suit property. The first 
respondent's case was that the first defen- 
dant as a power-of-attorney agent of his 
wife Kathija Bi executed the suit mortgage 
deed on 9th July, 1954, for Rs. 6,000, 
agreeing to pay it with interest at 9 per 
cent per annum, that no amount had in 
fact bzen paid towards the said mortgage, 
that Kathija Bi died in or about 
September, 1963, leaving her surviv- 
ing husband, the first defendant, her 
daughters, defendants 2 to 5, her son the 
6th defendant and her mother the 7th 
defendant as heirs under Mohamedan 
Law, that the heirs had succeeded to the 
mortgaged property, that the 8th defen- 
dant is the subsequent purchaser of the 
mortgaged property that all the defen- 
dants are liable to pay the mortgage debt, 
that the first defendant is guilty of fraud - 
in making a representation to the plain- 
tiff that he -had authority to borrow and 
to mortgage the suit property on behalf of 
his wife, and that therefore if the Court 
were to hold that the first defendant had 
no authority to borrow and. mortgage the 
suit property on behalf . of his.wife, a 
personal decree for the entire amount 
against’ the first defendant and a mort- 
gage decree as against him in respect of 
his 1 /4th share in the suit property which 
he has inherited from his wife after her 
death may be passed. It is also conten- 
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ded by him that in any event he i$ 
entitled to receive the amount advanced 
under the mortgage deed from the first 
defendant under sections 65 and 235 of 
the Contract Act along with interest at 
the contract rate. 


2. The first defendant resisted the suit 
contending that the mortgage deed dated 
` 9th July, 1954, for a sum of Rs. 6,000 
was not supported by consideration to 
the extent of Rs. 3,600, that the general 
power-of-attorney from his wife Kathija 
Bi did not authorise him to borrow nor 
to execute any mortgage on her behalf, 
that therefore, the mortgage is not valid 
and binding on Kathija Bi and her heirs, 
that he did not make any representation 
that he had the power to borrow and 
execute the mortgage on behalf of 
Kathija Bi and as such he is not guilty 
of any fraud as alleged by the plaintiff, 
that the plaintiff was fully aware about 
the infirmity of the mortgage even at the 
time of the execution by him, and that 
in any event the suit is barred by time. 
He also contended that he being an 
agriculturist, is entitled to the benefits 
of Tamil Nadu Act IV of 1938 as he is 
not an income-tax assessee. Не denied 
that the plaintiff is entitled to any 
interest on the amount claimed. 


3. Defendants 2, 4 and 6 in their written 
statement · adopted the defence put 
forward by the first defendant and in 
addition, they contended that the mort- 
gage is not binding on the heirs of Kathija 
Bi. They also denied the truth, validity 
and passing of consideration in respect of 
the suit mortgage which according to them 
is а sham and nominal document. 


4. The fifth defendant was represented by 
Court guardian and he had denied that 
the first defendant as the power-of- 
attorney agent of his wife had any power 
to borrow and to execute the mortgage. 


5. The Court below, on a consideration 
of the evidence adduced on either side, 
held that the suit property belonged to 
the first defendant's wife Kathija Bi, she 
having purchased the same under the 
sale deed Exhibit/A-6, dated 19th October, 
1947, that, the general power-of-attorney 
executed by Kathija Bi in favour of her 
husband, the first defendant under Exhibit 
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А-4, dated 24th October, 1951, did no‘ 


empower him to borrow on her behali 
on the security of the suit property, an^ 
as such the mortgage deed, Exhibit A-1, 
dated 9th July, 1954, cannot bind Кај 
Bi and that therefore the plaintiff is no 


: entitled to a mortgage decree in respec 


of the suit property. It further founc 
that the mortgage was fully supported by 
consideration and that the defence case 
to that it is not supported Ey consideratio» 
to the extent of Rs. 3,600 cannot be accept 


‘ed. The Court below then proceeded te 


consider whether the first defendant as + 
result of his misrepresentation that he hac 
the requisite power to borrow and execut 
the mortgage on behalf of Kathija B 
having received the entire consideratio 
under the mortgage deed is bound t 
make good the money he received fron 
the plaintiff and held that the plaintiff 3 
entitled to recover the entire amoun 
advanced under the mortzage deed fror 
the first deferdant under sections 65 an: 
235 of the Contract Act though it is nc 
possible for the plaintiff to claim the sai 
amount from the other heirs of Kathija B: 


6. The Court below had also considere 
the question as to whether the fir: 
defendant's liability to pav back the зш 
advanced under the mortgage can b 
enforced as against his 1/4th shar 
in the suit property which he inherite 
as an heir of Kathija* Bi by invokin 
section 43 of the Transfer of Propert 
Act. On this question it held that th 
1/4th share of the first defendant in tb 
suit property can be proceeded again: 
under section 43 of the Transfer c 
Property Act as the first defendant Һа 
borrowed the money alleging that h 
had the power fromhis wife to borrov 
and execute the mortgage in respect c 
sueh borrowing which representation ha 
since been found to be false am 
fraudulent. 


7. On the claim of the first defendam 
that he is an agriculturist and as such he i 
entitled to the benefits of Act IV of 1938 
the lower Court found that as the debt ha« 
been incurred on the security of hous 
property, the first defendant — will no 
be entitled to the benefits of the sais 
Act as the debts incurred on th 
security of house property had bee 
excluded from the purview of that Act 
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! 
а this view the lower Court has passed 
‚ decree in favour of the plaintiff for 
le entire amount against the first 
$fendant personally and also a pre- 
minary mortgage decree for the said 
im in: respect of the first defendants 
4th share in the suit property. 
| In this appeal, the correctness of the 
ecision of the lower Court has been 
uestioned by the first defendant. The 
founds raised by the appellant before 
iis Court are substantially these: (1) 
he Court below having found that the 
"eral power under Exhibit A-4 dated 
ith October, 1954, does not authorise 
first defendant to execute the mort- 
age on behalf of the wife Kathija Bi it 
wuld have dismissed е: svit as 
ction 43 of the Transfer of Property 
ct will not apply to the facts and 
fcumstances of this case since ths first 
fendant had at no time represented 
iat he had any interest in the property 
id that his cepresentation if any related 
; his authority to deal with the property 
"agent of Kathija Bi. (2) The lower 
ourt having given a finding in paragraph 
) of its judgment that the suit mortgage 
. supported by consideration to the 
‘tent of Rs. 3,600 only erred in passing 
decree for the entire amount mentioned 
i the mortgage deed. (3) The suit, if it 
treated as a money suit, is barred by 
nitation, and: (4) in any event the 
ourt below should have upheld the 
ist defendant's claim for’ the benefits 
ider Act !V of 1938 and the outright 
jection of the said claim on the basis 
at the debt has been incurred on the 
curity of the house property cannot be 
stained in view of the provisions of the 
id Act as amended from time to time. 


' 'The learned counsel for the first 
spondent would, however, challenge the 
iding of the lower Court thet the 
»wer under Exhibit А-4 did not 
ithorise the first defendant to execute 
е mortgage Exhibit A-1 and urge that 
Xhibit A-4 clothes him with the 
»wer to execute the mortgage. 


). Hence we have to see in “the first ins- 
nce whether the power ofattor ney Ex- 
bit A-4 dated 24th October, 1951 autho- 
ied the first defendant to borrow and 
:ecute the mortgage in relation to the suit 
‘operty as agent of Kathija Bi. A close 
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scrutiny of Exhibit A-4 makes it clear 
that it does not contain any specific 
power to borrow or execute any mortgage 
in regard to the suit property. The 
learned counsel for the first respondent - 
also concedes this. He would, however, 
contend that the following words: 


*And generally to act as my attorney 
їп relation to premises and all other 
matters in which I may be interested 
or concerned and on my behalf to 
execute and Go all the instruments, acts 
and things as fully and effectually ia ` 
all respects as I could do if personally 
present апа I hereby for myself and 
my heirs, executors, administrators 
ratify and confirm and agree to ratify 
and confirm whatever my said attorneys 
or any substitute or substitutes acting 
under them shall do or purport to do 
by virtue of these presents in Exhibit 
A-4 will indicate that the first defen- 
dant had been given the power to 
‘manage the property which includes 
the power to borrow and mortgage the 
property .for the purpose of proper 
management of the property. The 
learned counsel also relies on the 
following recitais in the document: 


“Чо be my attorney for the purpose of 
generally managing my estate and 
affairs in the Indian Union". 


I do not think that the said clauses can 
be construed as enabling the first defen. 
dant to borrow by mortgaging the pro- 
perty or otherwise. No doubt, the first 
defendant has been given the power to 
collect rents and other debts due to 
Kathija Bi and act generally in relation 
to the property on her behalf. But the 
power to collect the rents or debts due to 
Kathija Bior ven a power to manage the 
property cannot normally include a power 
to borrow or encumber the property 
unless there is a specific authorisation to 
that effect. As admittedly there is no 
clause under which the first defendant is 
authorised to borrow and encumber the 
property on behalf of.Kathija Bi, the 
Court below is justified in helding that 
the first defendant is not authorised to 
execute the mortgage deed Exhibit А-1. 
"Therefore, it has rightly been held by the 
Court below that the mortgage deed Ex- 
hibit А-1 is not binding on Kathija Bi. 
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11. Аз regards the appellant's second 
ground of attack as to the passing of con- 
sideration under the mortgage deed, it is 
seen from the written statement of the 
‘first defendant that he admitted receipt 
of consideration to the extent of Rs. 2,400 
and stated that the mortgage was not 
supported by consideration to the extent 
of the balance of Rs. 3,600. So the con- 
test between the parties was as to the 
passing of the rest of the consideration of 
Rs. 3,600 and issue No. 4 relating to the 
question is as follows:— 


“Ts it not supported by consideration 
to the extent of Rs. 3,600”. 


This issue proceeds on the basis that the 
mortgage deed has been conceded to be 


. supported by consideration to the extent . 


of Rs. 2,400. Itis in the light of this issue, 
the Court below has held in para- 
graph 19 of its judgment that the suit 
mortgage is supported by consideration to 
the extent of Rs. 3,600. In the circum- 
stances, the learned counsel for the appel- 
lant is not correct in his submission that 
the lower Court has found that the mort- 
gage is supported by consideration to the 
. extent of only Rs, 3,600. The finding given 
by the lower Court in paragraph 19 that 
the mortgage is supported by considera- 
tion to the extent of Rs. 3,600 read along 


with the written statement as well as the © 


concerned issue will clearly mean that the 
mortgage is fully supported by considera- 
tion. 'This ground of attack has, there- 
fore, to fall. - 


12. Coming to the first -ground of attack 
based on the scope of section 43 of the 
Transfer of Property. Act, as already 
pointed out, the lower Court has held that 
as the first defendant had executed the 
mortgage by making misrepresentations 
that he is fully authorised to execute the 
mortgage, he is Pound to make good those 
representations, now that he has succeeded 
to the 1/4th share in the suit property in 
view of the said section. The learned 


counsel for the appellant would submit — 


that section 48 can be invoked only if 
representations had been made by the 
first defendant that he had any interest 
in the property sold and that no such 
representation having been made by him, 
the section is notapplicable. It is also 
submitted by the learned counsel that 
section 43 cannot apply in cases of want 
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of capacity and it can be applied only in 
cases of want of title. Section 43 of the 
Transfer of Property Aet is as follows: 


“Where a person fraudulently or. 
erroneously represents that he is autho- 
rised to transfer certain immovable pro- 
perty and professes to transfer such pro- 
perty for consideration, such transfer 
shall, at the option of the transferee, 
operate on any interest which the 
transferor may acquire in such pro- 
perty at any time during which the 
contract of transfer subsists. Noth- 
ing in this section shall impair the 
right of transferees in good faith for con- 
sideration without notice of the exist- 
ence of the said option”. 
The said section embodies the common 
law doctrines of estoppel by deed and 
provides that if a man transfers property 
which does not belong to him and after- 
wards acquires title thereto it enables 
him either wholly or partially to perform 
his contract; the subsequently acquired 
estate feeds the estoppel which arises out 
of the transferor’s covenants for title 
express or implied; and provides that the 
subsequent estate instantly passes to the 
transferee without any further act of the 
transferor, at the option of the trans- 
feree. The questionis whether the said 
section is applicable to the facts of this 
case. The appellant here is found to 
have made representations that he had 
the requisite authority to mortgage the 
property on behalf of his wife, Kathija 
Bi and it is only on the basis of those 
representations the plaintiff had chosen 
to advance the sum Rs. 6,0000n the 
execution of the mortgage. It is true, 
the first defendant had aot made any 
ropresentation he had any title to the 
suit property. The fact that he executed 
the mortgage on behalf of his wife 
would elearly indicate that the first 
defendant did not make any representa- 
tions that the property belongs to him. 


19. The learned counsel for the 
appellant contends that the mortgage 
having failed far want of capacity of 
the first defendant to execute the same, 
section 43 cannot come into play and 
that it could be applied only if the mort- 
gage had failed for want of title on the 
part of the first defendant’s wife. In 
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upport of this contention, the learned 
ounsel for appellant refers to the 
allowing decisions. In Nurul Hossein v. 
heosahai Гай, the Judicial Committee 
аз expressed the view that where a 
erson did not represent that he was 
uthorised to transfer any other interest 
зап that of his principal and did not 
1 fact profess to transfer any other 
iterest, section 43 of the Transfer of 
foperty Act cannot be invoked with 
‘ference to such other interest to 
revent him from claiming as the heir of 
ie principal on whose behalf he has 
sted. In Jumma Masjid, Mercara v. 
odimanjandra Deviah,? ^ the scope of 
ction 43 of the Transfer of Property 
ct was considered. It was held: 


“Considering the scope of the section 
ion its terms it clearly applies whenever 
‘a person transfers property to which he 
has no title on a representation that he 
has а present and transferable interest 
therein, and acting on that representa- 
tion, the transferee takes a transfer for 
consideration. When these conditions 
are satisfied, the section enacts that if 
the transferor subsequently acquires 
the property, the transferee becomes 
entitled to it, if the transfer has not 
meantime been thrown up or cancelled 
anc is subsisting. 


There is an,exception in favour of 
transferees for consideration in good 
faith and without notice of the rights 
uncer the prior transfer. But apart 
frora that, the section is absolute and 
uncualified in its operation. It applies 
to all transfers which fulfil the 
conditions prescribed therein, and it 
makes no difference in the application, 
whether the defect of title in the 
transferor arises by reason of his kaving 
no interest whatsoever in the property, 
or of his interest therein being that of 
an expectant heir". 


ie Supreme Court also expressed the 
чу that the plea of estoppel cannot be 
вес if the transfer has failed for want 
capacity in the transferor as section 43 
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deals with transfers which failed for 
want of title in the transferor and not 
for want of capacity in him at the time 
of the transfer. In Md. Naziruddin v. 
Govindarajulu Appahi, Sadasivam апа. 
Maharajan, JJ. were of the view that in 
order to invoke the principle of estoppel 
contained in section 43 of the Transfer 
of Property Act, it is necessary to show . 
that the transferor had made an erroneous. 
or false representation in the same capa- 
City as he had subsequently inherited 
the property. | 


14. Relying onthe above decision, the- 
learned counsel for the appellant 
submits that as the representations of the- 
first defendant admittedly did not relate: 
to the title to the property and that. 
whatever representations were made bv- 
the first defendant were only in hig 
capacity as the power of attorney agent. 
and not as an heir of Kathija Bi, section 43. 
cannot be invoked to get at the property 
inherited by him as heir of Kathija Bi 
and not as her power-of-attorney agent. 


15. т am not, however, inclined to 
accept the above contention of the learned 
counsel. The observations of the 
Supreme Court in Jumma Masjid, 
Mercara -v. Kodimanjandra Deviah?, that 
section 43 covers transfers which failed 
for want of title and not ior want of 
capacity have been made with reference. 
to the transfers made by minors represent- 
ing that they had attained majority and, 
therefore, they are entitled to convey the 
property. There is considerable difference 
between a minor executing a sale deed onf 
the false representation that he is а! 
minor and a power-of-attorney agent} 
executing а mortgage deed on behalf 
of his principal while he has no power| 
to do so. In the case of a minor 
executing a transfer, the transfer fails for 
want of capacity and not for want of 
title. But in the case of a power-of- 
attorney agent executing a transfer when| 
he had in fact no such power, the transfer} 
fails for want of authority to transfer| 
title. The mortgage deed Exhibit А-1 
executed by the first defendant had failed © 
in this case for want of authority in the 
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first defendant to transfer title in the 
fuit property. Section 43 has used the 
words **where a person fraudulently or 
erroneously represents that he is 
authorised to transfer certain immovable 
property". "That means the representa- 
tions should relate to the transferor's 
authority to transfer title in the property. 
When a person had no power to transfer 
to another a particular property but 
erroncously represents that he had such 
power and purports to transfer title in 
that property to another, it will attract 
section 43 if he subsequently acquires 
any interest in or title to what property. 
This view of mine finds support in Aisha 
Bibi v. Mahfuzunnissa Bibi. In that 
case a suit was filed to enforce a mortgage 
executed by a husband as a power of 
attorney agent of his wife who was the 
owner of the- properties. The wife 
pleaded in that suit that the power of 
attorney having been taken from her 
without disclosing the recitals, the same 
was not binding on her. Since the plaintiff, 
failed to establish that the power of 
attorney was binding on the wife, the 
: guit was dismissed. There was an appeal 
tothe High Court and pending the said 
appealthe wife died and the husband 
asher heir succeeded to the extent of 
one quarter. At that stage the plaintiff 
invoked the provisions of section 43 of 
the Transfer of Property Act. The 
High Court held that the husband had 
been found to have actually received the 
competency to proceed against the pro- 
perty mortgaged to the extent which had 
come to him from his wife, in view of 
section 43 even though the power of 
attorney failed for want of due authority 
from the wife, to transfer. The following 
passages in the judgment indicate the 
basis of the judgment: 


“We have already referred to the fact 
that the husband admitted the execution 
of this document, although his state- 
ment was that the property which was 
being mortgaged was not his property. 
That was a true statement of course at 
the time it was made. But we have 
it now that a one-fourth share in the 
mortgaged property has come to the 
husband by inheritance and we have, 
therefore, to dea] with the question of 
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his liability as things now stand. Mr. 
Iqbal Ahmad has, in this connection, 
relied upon the provisions of section 43 
of the "Transfer of Property Act and 
we think that plea is well taken. It is 
at the option of the plaintiff under this 
section to séek a remedy against the 
property which has come into the 
possession of Aizaz Ali Khan, and, 
therefore, if there is a debt owing 
from Aizaz Ali Khan in respect of the 
mortgage deed in suit, that debt may 
be enforced against this one-fourth 
share which has now become his pro- 


perty”. 
Horwill, J. in Adhilakshmi Ammal v. Nalla- 


. sivam Pillai! had expressed that section 43 


applies when a party in possession ol 
special knowledge makes an incorrect 
representation to the other party to the 
contract whereby theother party was 
induced to enter into the contract and the 
person making the representation gets the 
benefit of it. 


16. Itis true, іп this case the plaintif 
could have called for the power o! 
attorney to verify the truth of the 
representation made by the first defen- 
dant that he had the power to borrow 
and encumber the property before enter- 
ing into the transaction of mortgage: he 
did not however exercise proper care and 
caution before accepting the representa. 
tions of the first defendant at their 
face value and acting upon such state- 
ment. But even if he had not been carefu! 
enough, the plaintiff is entitled to the 
benefits of section 43. It is well esta- 
blished that it is no defence to the per- 
son estopped to plead that the transferee 
made no proper enquiry as section 43 
does not impose upon the transferee the 
duty of taking reasonable care. In (апда 
Prasad v. Mt. Raghuvansg? it has been held 
that Section 43 does not impose on the 
transferee any ‘duty to make prope: 
enquiry regarding the extent of interes 
of the transferor in the property trans 
ferred to him and hence the section car 
be applied even in cases where the trans 
feree on a due and proper enquiry could 
have known the extent of interest of the 
transferor in the property transferred tc 


—Á 


“1, (1944) 2 NL. T. 109:A.I.R. 1944 Mad. 530 
2. А.Т.К. 1937 Dudh. 127. 
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im. Ma lrazh v. Bommodevara! is also to 
e same effect. 


7. On the facts of this case, I am 


efinitely of the view that section 43° 


ilienable the mortgagor to proceed 


yainst the share in the mortgaged pro-. 


érty inherited by the first defendant 
у the heir of Kathija Bi on whose behalf 
e had executed the mortgage. The 
rst defendant's own case is that Exhibit 
-4, the power of attorney does not 
mnfer any power on him to encumber 
зе property but none the less he had 
xecuted the mortgage deed on her behalf 
2a misrepresentation that he had the 
quisite authority to transfer. Though 
te representation related to his authority 
› transfer interest in the property and not 
› his title to the property, the common 
w doctrine of equitable estoppel by 
ted embodied in section 43 will apply. 
have to, therefore, agree with the 
wer Court in this regard. Mulla in 
is Commentary on the Transfer of Pro- 
arty Act, 1932, 5th edition says at 
age 215: : 


*When a person mortgages property 
which he has no right to mertgage 
and the property subsequently becomes 
vested in him, the mortgage will 
operate against him  underthe pro- 
visions of this section." ‘ 


egarding thé’ third contention which 
lates to the question of limitation, it is 
ue 2 suit to recover the mortgage money 
om the original mortgagor, Кайа 
i personally would be barred. But in 
is case а mortgage decree as against 
е first defendant's share in the suit 
‘operty has been claimed under section 
| of the Transfer of Property Act. 
enc? the suit cannot be said to be 
rred by limitation, 

i Even if the suit is treated asa 
»ney suit based on section 65 and 235 of 
e Contract Act, it is in time. When an 
Teement is discovered to be void, or 
hen a contract becomes void, any per- 
n who has received any advantage 
ider such agreement or contract is 
und to restore it, ог їо make compen- 
tion for it, to the person from whom 





. (1945) 2 M.LJ. 478: 'A.LR.1946 Май. 
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he received itin view of section 65 of 
the Contract Act. In this case, the 
amount advanced under the mortgage 
deed Ex-A-1 has admittedly been received 
by the first defeadant and has been found 
to have been utilised for his own pur- 
poses. Now that Exhibit A-1 is found to be 
void in that the. first defendant had no 
authority to execute the same on behalf 
of Kathija Bi, :he money received under 
the document by the first defendant nas. 
to be restored. Section 235 will also stand 
attracted in this case. That section 235 
provides that where a person untruly 
representing himself to be the authorised 
agent of another and. thereby induces a 
third person to deal with him as such. 
agent, he is liable to make good the 
repersentation co the other in respect of 
any loss or damage which he has incurred 
by so dealing. Admittedly the first defen-. 
dant had no authority to encumber the 
property as the agent .of his wife, but he 
has borrowed from the plaintiff on a 
misrepresentation that he had due autho- 
rity to encumber the property. He has, 
thetefore, to make good the amount 
which he got from the plaintiffon the 
strength of Exhibit А-1 as that is the loss 
or damage suffered by the plaintiff in 
respect of the- said mortgage. The first 
defendant is thus liable to restore the 
benefit which he had under Exhibit A-1 
to the plaintiff in view of sections 65 and 
235 of the Contract Act. 


19. However, the question then is what 
is the period of limitation for filing 2 suit 
to enforce that liability. According to 
the learned counsel for the respondent the 
provision that will apply is Article 55 of 
the Limitation Act of 1963 which pre- 
scribes a period of three years for recovery 
of compensation for breach of any. 
contract, express or implied. But accord- 
ing to the learned counsel for the appel- ` 
lant that provision has no application. 
I am of the view that the learned counsel 
for the respondent is right in his submis- 
sion that Article 55 of the Limitation Act 
of 1963 will apply. A division Bench of 
this‘Court in Vairavan v. Аоісћа\ had held 
that a suit against a person for breach of 
contract to sell the plaintiff certain goods 
of another on the implied representation 
that he had authority from his principal 


I. (1915) I.L.R. 38 Маа, 275: 25 MLL.. 
256: 21 I.C. 65. 


1] 


to self them but im fact he had none, is 
one not ,arising in tort or one indepen- 
dent of the contract but one arising out 
.of and incident to a contract and is, 
‚ therefore, governed by Article 114 of the 
Limitation Act of 1877 (corresponding to 
section 55 of the Limitation Act of 
1963). Since the mortgage Exhibit А-1 
-executed by the first defendant as power 
of attorney agent of his wife has become 
void for want of authority to transfer title 
it should be taken that there is a breach 
of contract to mortgage. 
: became known to the plaintiff only when 
Exhibit А-1 is found to have been execu- 
ted by the first defendant without due 
authority. Though the limitation will 
normally begin from the date of breach 
on the facts of the case, section 17 of the 
Limitation Act will come into play. 
According to that section where in the 
case of any suit a period of limitation 
is prescribed by the Act, a suit based on 
fraud of the defendant, or the knowledge 
of the right or title on which a suit is 
founded is concealed by the fraud of the 
defendant the period of limitation slfall 
not begin to run until the plaintiff has 
discovered the fraud. Therefore, the 
limitation to enforce the liability of the 
first defendant under section 65 and 235 
of the Contract Act will commence from 


, |е date of discovery of the fraud or mis- 


representation. А perusal of the plaint 
shows that the plaintiff proceeded on the 
basis that the mortgage deed is validly 
executed by the first defendant as power 
of attorney agent. It is only when the 
plaintiff became aware of the recitals in 
Exhibit A-4 when he got a copy of the 
power of attorney in the year 1966 he can 
be taken to have had knowledge about the 
‘fraud or misrepresentation made ‘by the 
'first defendant. I have to, therefore, 
reject the plea of limitation put forward 
by the appellant, and agree with the find- 
_ ing of the Court below that the suit having 
been filed on 8th July, 1966 within three 
years from the date of knowledge of the 
fraud and misrepresentation, the suit is 
in time. 
20. Further, though Exhibit А-1 has 
been executed by the first defendant 
without due authority from his wife, there 
is always a possibility of (һе document 
being ratified by Kathija Bi till she was 
alive, She died only in September, 1963. 
Therefore it is only after her death the 


NAGHEETHA MARAGAIR V. GOVINDASWAMI NAIDU ( Ramanujam, J.) 


Such a breach . 
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plaintiff can take Exhibit A-1 as void. 


The suit having been filed on 8th July, 
1966, before the expiry of three years 
from the date of death of Xathija Bi the 
suit should be taken to be in time. 


21. Now coming to the 4th and last 
contention based on, the applicability of 
the provisions of Madras Act IV of 1938, 
hereinafter referred to as the Act IV to 
the appellant, as already stated, the lower 
Court has held that since the debt has 
been secured by tbe mortgage of 
house property, the ‘same has been 
excluded under section 4 of the Act 
though the first defendant may own 
agricultural lands. The learned counsel 
for the appellant contends firstly that 
the claim as against the appellant per- 
sonally being of the nature ofa simple 
money debt, he is entitled to claim the 
benefits of Act ТУ of 1938 ав he admitedly 
owns agricultural lands. Secondly it is 
contended that even if the debt is treated 


.as a debt secured on house property, 


the provisions of the Act as amended 
subsequent to the decisicn of the lower 
Court will take in even а debt secured 
by the mortgage of a house property and 
therefore, as on date, the appellant can. 
not be denied the benefit of the provision: 
of the Act. Section 4 аз originally 
enaeted ran as follows: Р 


“Nothing in this Act shall affect debt: 
and liabilities of an agriculturist falling 
under the following heads: 


(2)....... 


(d) Any debt contracted сп the securit 
of house property alone in a munici 
pality cantonment or a panchayat whic] 
was: à Union before the 26th Augus 
1930". 
As the house property was admittedk 
situated within the Port Novo Panchaya 
Union, the debt contracted on the securit: 
thereof stood excluded from the purviev 
of the Act by the said section. It is ib 
view of the above section the lowe 
Court held that the first defendant is no 
entitled to the benefits of the Act. How 
ever, subsequent to the decision of th 
Court below, оп 23rd October, 1970 sec 
tion 4 has been amended by Madras Ac 
VIII of 1973 and the amended sectio: 
does not exclude a debt contracted on th 
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[security of house property. In the 
absence of any exclusion of such a debt 
the debt as defined in section 3 (iii) 
will include the same or it is wide enough 
to cover a debt contracted оп the 
security of a house property as well. The 
amendment of section 4 having come 
into force on 24th January, 1973, this 
Court has to take note of the amended 
provision while deciding the question as 
to whether the appellant is entitled to 
the benefits of the Act Though the 
decision of the lower Court on this 
question was right when it was rendered, 
the change brought about in the relevant 
statutory provision has resulted in the 
appellant getting the benefit of the Act 
though he was not so entitled to on the 
date of the bond. Though the first 
defendant owned agricultural lands, he 
was not entitled to the benefit of the Act 
because of section 4 as it then stood. 
dut now that а debt secured on а house 
5reperty has not been excluded as a 
'ésulé of the amendment of section 4, the 
appellant should be held to be entitled 
o the benefits of the Act. However, to 
what benefit the appellant will be entitled 
© under the provisions of the Act will 
aave to be determined by the lower Court. 
Khe appeal is, therefore partly allowed 
«nd the matter is remitted to the lower 
Jour: for quantifying the amount payable 
jy the appellant, after giving him the 
senefits under the provisions of the Act. 
Chere will be no order as to costs. 


———— 


Appeal partly allowed; 
matter remitted. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PREsENT:—V. Balasubrahmanyan, J. 


V. Ramaswami Naidu, formerly 
‘Managing Director, Kadri Mills. 
Limited, Ondiputhur and others 

Apfellants*- 


vU. 


Syndicate Bank a Body corporate. 
under the Banking Companies 
(Acquisition and Transfer of Under- 
takings) Act, 1970 with its Head. 
Office at Manipal, Branch at Coim- 
batore. Respondent, 


Code of Civil Procedure (V of 1908), Order- 
21, rule 30— Decree for money with charge 
over eertain — Shares—D ecyee-holder. proceeding- 
against immovable properties of the judgment- 
debtor instead of the shares— Preference whether 
allowed—Deeree held to be personal decree— 
Choice of execution left to the decree- holder: 


Tht plaintiff obtained a decree for 
money and the decree also prescribed a 
charge over certain shares, The plaintiff” 
preferred to execute the decree against 
certain immovable properties of the 
judgment-debtors to which objection was. 
raised by the judgment-debtors. The 
executing Court allowed the execution 
holding the decree to be a personal: 
decree. The judgment-debtors appealed. 


Held:—So long as there was no restriction 
or prohibition under the law for execut- 
ing a personal deceee for money, the 
decreeholder was at perfect liberty to. 
seek the aid of the executing Court for- 
proceeding against any property of the 
judgment-debtor. 

[Para. 10.3: 


It was not necessary that he should first 
proceed against the charged property or 
else establish his bona fide for proceeding. 
against the other properties of the judg- 
ment-debtor. [ Рага. 13.1; 


Cases referred to:— 


Ramabai Balkrishnan v. fanardqn Eknath, 
A.I.R, 1943 Bom. 158; Gurappa Ve 
Amarangji, АЛЖ. 1941 Bom. 90; Shyam- 
pu AA. d 


А.А. О. ХЖ. 433 of 1976. 
11th January, 1977... 


1] 


Shanker v. Nathuram, АТК. 1934 Nag., 
140; Rangaswami v. Janakiammal, (1953) 2 
M.L.J. 116: АЛК. 1953 Mad. 874; 
Srinivasa Ayyar v. — Lakshmi Ammal, A.I.R. 
1933 Mad. 33 (1):36 L.W. 714: 68 
M.L.J. 843: LL.R. 56 Mad. 343: 


Appeal against the order of the Court of 
the Subordinate Judge Coimbatore, dated 
19th March, 1976 and made in E.P.R. 
Мо. 380 of 1975 in O.S. No 667 of 72. 


„Б. Vedantam, for Appellants. 


a, 


q 


S. Sampathkumar and A.P.S, Kasturirangan, 
for Respondent. 


The Court made the following 


ORDER :—The Syndicate Bank, which is 
the respondent in this appeal, obtained 
a decree against the appellants for 
payment of Rs. 1,50,766-89 and costs, 
on a charge of 4000 shares in Pankaja 
"Mills.Limited, and 101 shares in Pioneer 
Fertilisers Limited. To execute the decree 
aforesaid, the Bank filed E.P. No. 380 
of 975 in the Sub Court, Coimbatore 
for attachment and sale of the judgment- 
‘debtors’ properties. But the properties 
sought to be proceeded against in execu- 
tion were not the joint stock company 
shares mentioned in the decree asa 
charge, but were quite different. They 
‘consisted of an item of immoveable 
property which was a cinema house 
called ‘‘Central Theatre’? and various 
items of machinery, furniture and fittings 
therein. 
the execution, They submitted that the 
Bank should not be allowed to proceed 
against the Central ‘Theatre before 
exhausting the remedy against the shares 
over which the decree had declared a 
charge. 


2. The learned Subordinate Judge took 
the view that for executing -the decree 
in this ease the aecree-holder was 
not restricted to the charged properties 
alone. According to the learned 
Subordinate Judge, the decree-holder 
was at liberty to proceed against any of 
the other properties of the judgment- 
debtors unless it was shown that the 
execution petition was mala fide. On 
the facts, he found no evidence of mala 
fides on the part of the Bank. He 


The judgment-debtors resisted: 
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accordingly, entertained the execution 
petition and posted it for settlement of 
proclamation of sale. : 


3. The judgment-debtors have now 
come to this Court in appeal against the 
order of the learned Subordinate Judge. 
Mr. Vedantham, learned counsel appear- 
ing for the judgment-debtor reiterated 
before me the same contention as was 
advanced before the execution Court. 


4 Mr. Kasthurirangan, learned coun- 
sel for the Bank, on the other hand, 
submitted that the levy of execution 
against the Central Theatre was not bad, 
merely because the shares stood charged 
under the decree for payment of the debt 
and merely because those shares had not 
been proceeded against earlier for the 
realization of the decree. 


5. The question which arises in the 
appeal is, whether the Bank is disentitled 
or disabled from proceeding against the 
properties of the judgment-debtors оће» 
than the shares charged under the decree 
The answer to the question must be 
found, in my opinion, in the terms of the 
decree. Clause 1 of the decree direct: 
the judgment debtors to pay the bank 
Rs.1,50,766-89. Clause 2 specifies the 
eosts, and directs the judgment-debton 
to pay thesame. Clause 3 of the decree 
which is relevant to the present purpose 
is to the effect that -‘the shares mentione¢ 
in the plaint schedules I and II bez 
charge for the due payment of th 


.amount to the plaintiff as mentione« 


in clauses 1 and 2above". The decre 
would thus seem to be only a persona 
decree for money, and none-the-less s 
jorits also declaring a charge over th 
shares. For the decree does not, direc 
that the decree.bolder should only 
proceed against the charged shares fo 
the realization of the decree amount, o 
even that it should proceed against thos, 
shares in the first instance. Nor is ther 
any prohibition or restriction which 
learned counsel for the appellants , couk 
point out to me under the law relating tı 
execution. Order 21, rule 30 of th 
Code of Civil Procedure provides tha 
every docree for the payment of mone 
may be executed by the detention in th 
civil prison of the judgment-debtor or b 
the attachment: and sale of his propert 
ог by both. The present executio 


122 
ietition has been filed by the respondent 
or attachment and sale of an kem o 
mmovable property which admittedly 
ielongs to the judgment-debtors. Indeed, 
tis stated that this property had been 
ttached before judgment during the 
endency ofthe suit. It does not appear 
hat any objection was taken by the 
ppellants to that attachment on any of 
he grounds on which they now resist 
xecution against the same property. It 
tems to me that there is nothing at-all in 
)rder 21.of the Code of Civil Procedure 
rhich prohibits or restricts the right of 
he decree-holder to proceed against any 
roperties of the judgment debtor in 
xecution of the decree in -this case, 
rhich, as I have earlier shown, is only a 
lecree for money, both in form: and in 
ubstanee. 


Learned counsel for the appellants 
elied on a decision of a learned single 
udge of the Bombay High Court in 
атаба: Balkrishnan w. jfanardan Eknath! 
s enunciating a different principle. In 
hat case, a decree for maintenance in 
ivour of a Hindu widow was sought to 
e executed against some property of the 
idgment-debtor other than the pro- 
erty which was charged under the 
ecree. Objection was taken to this 
xecution by the judgment-debtor on 
he score that the decree-holder ought to 
ave exhausted. her remedies as against 
ae ‘properties specifically . charged for 
1e decree amount and till that was done 
ле could not proceed against the otber 
roperties of the judgment-debtor. 'The 
‘arned Judge sustained the judgment- 
ebtor’s objection, holding that the 
harged. properties should be proceeded 
gainst first before the decree-holder 
yught execution against the judgment- 
ebtor personally or against his other 
ropertics. . ba E 


Mr. Kasthurirangan, learned counse! 
ir the Bank, submits that Ramabai 
lalkrishna v. Janardan ` Eknath,! does not 
iy down tbe correct principie. Не 
ied on an earlier Bombay case 
sported as Gurappa- v. Amarang]i? decided 
ya Full Bench of the Bombay High 





1. ALR. 1943 Bombay 158. 
2. A.LR; 1941 Bombay 90. ' 
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Court. In that case, the Full Bench had 
to deal with the execution of a consent 
decree for payment of Rs. 9.000. The ` 
amount was made payable under the 
decree in instalments. ^ The decree 
also created a charge over certain joint- 
Stock company shares and security for 
payment of the money. The decree 
provided that “ЧЁ the defendant fails to 
pay the moneys in time, the same should 
recovered by sale of the said shares? 
The judgment-debtor committed default 
in payment of the amount. Thereupon, 
the decree-holder proceeded against the 
shares, sold them and realised Rs.4,350. 
Thereafter, he took out an execution 
petition to recover the balance of the 
decree debt by attachment and sale of 
an item of immovable property belonging 
to the judgment-debtor. This execution 
petition was resisted by the judgment- 
debtor on the ground that once the 
decree-holder had proceeded against the ` 
property, which was made а charge 
under the decree, the decree itself stood 
exhausted and the decree-holder ‘could 
not proceed against the other properties 
of the judgmezt-debtor. It was urged 
that under the terms of the decree the 
entire judgment debt was to be realised 
only from the properties charged under 
the decree for the payment of the debt. 
This contention, however, was negatived 
by the Full Bench. Beaumont C. J., who, 
was 2 member of the Full Bench, 
explained the position thus: ` 


‘In taking a charge it seems to me 
that what the creditor is looking to . is 
Ыз protection against the rights of 
intervening creditors, who may attach. 
the property of the judgment-debtor, 
whilst the plaintiff's hands are tied by 
the time given for payment of instal- 
ments. That seems to me to be the 
object of a charge; not to regulate the 
order in which the defendant's рго- 
perty is liable to be attached.” 


Proceeding to construe the terms of the 
decree in that case, the learned Chief 
Justice observed that it was prima facie а 
personal decree. Не fürther,held that 
the analogy of a decree for sale in a 
mortgage action could not be applied to 
the decree before them. Adverting to 
the contention that by taking a charge 
upona specified proporty the creditor 
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had abandoned his right to proceed 
against the other properties of the judg- 
ment.debtor, the learned Chief Justice 
observed that “such an abandonment 
should not be presumed in.the absence 
of language making clear the intention 
to abandon. On the other hand, to 
-hold that creditor can only attach other 
property after obtaining a fresh order 
for payment is to ignore the fact that the 
decree already contains an order for 
payment." 


8. The learned single Judge who deciced 
Ramabai Balakrishna v. Janardan Eknath.+ 


had expressed the view that the Full. 


Bench in Gurappa v. Amarangji.2 had 
before them only a limited question to 
decide namely, whether a charge decree 
exhausted itself once the charged pro- 
perty had been sold and realized. But 
this is not, with respect, a correct reading 
of the Full Bench decision The passapes 
I have earlier extracted from the judg- 
ment of Beaumont, C. J., would show that 
the Full Bench had also examined the 
wider question whether the holder of a 
a charge-decree is entitled to proceed 
against the properties other than those 
which are specifically charged under the 
decree. ; 


9. The reasoning and the ultimate con- 
clusion of the Full Bench of the Bombay 
High Court, which I have summarised 
above, are apposite to the present case. 
If anything this seems to me to be an a 
fortiori case. The decree obtained by 
the Bank in this case merely declares a 
charge over the. shares; it does not even 
say that the charged property is to be 
proceeded against for the realization of 
the debt. 


10. Learned counsel for the Bank 
brought to my notice yet another deci- 
slon concerning the execution of charge 
deerees Не cited Shyamshankar v. 
Nathuram;3 а judgment: of Vivian Bose, 
A.J.C., as he then was. In that case, 
the suit was for recovery of money. The 
defendants accepted a personal decree 
against themselves. They further sub- 


mitted toa declafation in the decree that . 


a portion of their immovable properties 


1. A.I.R. 1943 Bombay 158. 
2. A.LR.1941 Bombay 90. 
3. A.LR. 1934 Nagpur 140. 
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should be charged for payment of the 
decretal amount. Bose, А.Ј.С., held that 
the decree, on the aforesaid terms, «was 
nothing but a personal decree. Не 
further held that although the decree 
also created a -charge it cannot be 
regarded as a mortgage decree under 
Order 34 of the Code of Civil Procedure. 
The learned Judge, observed that the 
Code .gives the decree-holder the right 
to decide whether he should execute his 
decree in one way or another. He added 
that if the Court considers that the decree- 
holder should not exercise his right to 
levy execution in the manner he desires, 
then the Court must give reasons for 
so holding. 'The last observation from 
the judgment of Vivian Bose, A.J.C. is 
particularly relevant to this case, tc 
meet one, of the contentions raised by 
the learned counsel for the judgment- 
debtors, He urged that the decree- 
holder had not given any reasons as to 
why he had not proceeded against the 
charged shares, but was seeking to levy 
execution against the Central Theatre 
which was not charged under the decree. 
As observed by Vivian Bose, А. Ј.С, 
however, it is not necessary for the 
decree-holder to state any reason as tc 
why he picks and chooses any particula: 


. property of the judgment-debtor as the 


object of his execution proceeding. Sc 
long as there is no restriction or prohibi- 
tion under the law for. executiug the 
personal decree for money, the decree 
holder is at perfect.liberty to seek the 
aid of the executing Court for proceeding 
against any property of the judgment. 
debtor. i 


11. A few other decisions were alsc 
cited in argument at the bar. It i 
enough to notice two of them from thi 
Court. One is Rangaswami v. Janakiommal.: 
decided by Mack, J. An earlier Вепсі 
decision of this Court in Srinivasa Ayyar v 
Lakshmi Атта! was also cited. "Thes 
two decisions, however, when examined 
are found to have been especially соп. 
cerned with problems raised by executior 
of .maintenance  decrees obtained Ьу 
Hindu widows. In the earlier decisio: 





1. 1953)2 M.L,J.110: AIR. 1953 Mad 
876, 


2, 36 L.W.714: 63 M.L. J.843; LLR. 56 Mad 
343: А.Т.К. 1933 Mad, 33. 
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f Srinivasa Ayyar v. Lakshmi Ammal. 
'enkatasubba Rao, J., remarked that 
copsiderations that apply to decrees 
btained by widows for maintenance are 
ifferent from those that apply to mort- 
age decrees.” ‘This decision was follow- 
d by Mack, J., in  Rangaswami v. 
аа, Mack, J., observed аз 
nder: 


F 


*Tt is settled law that a widow cannot 
be confined to property charged with 
her maintenance and that she need not 
exhaust it all before she can proceed 
against other property belonging to 
her husband's joint family.” 


2. I am inclined to regard the charge- 
ecrees obtained by Hindu widows as a 
lass by themselves. Questions arising 
1 execution of such .decrees, perforce, 
aise aspects of the personal law relating 
> maintenance. of Hindu widows. 
lecisions bearing on the execution of 
ich decrees cannot, therefore, be 
tgarded as laying down any principle 
f general application to other charge- 
ecrees. 


4. The learned Subordinate Judge 
nderstood the law to be that where the 
older of a charge decree proceeds in 
xecution against the judgment-debtors 
ncharged properties, the judgment- 
ebtcrs can successfully resist the execu- 
on only by establishing that the decree- 
older's proceeding is mala fide. I do 
ot think this isa correct view of the 
ww. Їп cases where execution of charge- 
ecrees obtained by Hindu widows have 
gured, it is true that Courts have 
metimes laid down this limitation. ? 
t is not however necessary to 
kamine in. this case :the theoretical 
alidity of such a rule even in the ease 
f execution of charge-decrees obtained 
y Hindu widows. It is sufficient to 
‘ate that the decree in the present case 
oes no! belong to that class. I know of no 
atutory provision or rule of law which 
ompels executing Courts toexamine the 
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bona fides or mala fides of a decree-holder 
just for determining questions arising to 
execution. At all events, ina case where, 
such as the present, the decree is simply 
а personal decree for money, it seems to 
me that the decree-holder is free to 
proceed against any property ofthe 
judgment.debtor, without constraint of 
any kind. Itis not necessary that he 
should first proceed against the charged 
property ог else establish his Рола fides 
for proceeding against the other pro- 
perties of the judgment-debtor. 


14. AsI have more than once pointed 
out, the decree in this case barely 
declares a charge over the shares. It may 
bea nice question to debate whether’ 
the charge so declared could be enforced 
under the decree straightaway by the 
decree-holder applying for a sale oí the 
shares, or whether on the analogy of 
Order 34, rule 14 of the Code of Civil 
Procedure, the decree-holder would be 
driven to the necessity of filing a separate 
suit for enforcement of the charge by sale 
of the shares for realization of the amount 
decreed in this suit. Much wonld depend 
on the way the terms of the decree are 
construed. One view may be that the 
terms ot а declaratory decree of this kind 
serve no purpose other than to ensure 
the position of the decree-holder аза 
secured creditor vis-a-vis the other 
creditors of the judgment-debtors. The 
other view may be to regard the decree 
as being analogous to а mortgage decree 
enabling the decree-holder to ask fora 
sale of the charged shares even without 
а precedent attachment. Whichever . 
view might be entertained on the effect 
df the declaratory decree in respect of 
the shares, does not, however, touch the 
question in the present case, which 
relates to execution as against different 
properties of the-judgment-debtors. On 
the latter question, as I have earlier 
shown, there can be little doubt, both on 
principle and on_ the authorities, that 
the decree in the present case must fall 
to be regarded as a personal decree for 
payment of money, that it is executable as 
such as against any of the properties of the 
judgment-debtors, and that such execution 
сап be levied without first proceeding 
against the shares over which the decree- 
holder declares a charge. 


T]. 


15. For the reasons stated above, I 
agree with the learned Subordinate 
Judge’s decision upholding the maintain- 
ability of the execution petitions. The 
civil miscellaneous appeal is dismissed, 
but, in the circumstances, -without costs, 


S.J. 


Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE АТ MADRAS. 


. PnazsENT:—P. S. Kailasam, C.J. and ` V. 
Balasubrahmanyan, j. 


Sengalaneer Pillaiar Temple, Kora- 
nad, Mayuram, represented by its 
Trustee Ambalavanan Chettiar 


... Petilioner.* 


2. 
Manickam Chettiar · .. Respondent, 
Tamil Nadu Buildings (Lease and Rent 


Gontrol) Act(XVILT oj 1960), Section 29— 
Gcvernment Notification exempting buildings 
owned by Hindu, Ghristian, Muslim charitable 
institutions—Proceedings for eviction pending— 
Rent Controller whether has ‘jurisdiction to 
proceed, 


The very concept of exemption occurr- 


ing in section 29 of the Tamil Nadu. 


Buildings (Lease and Rent Control) Act 
must exclude any idea of retrospective 
application. ‘“To exempt" means to free 
from control. It follows that the act of 
freeing anything from pre-control must 
necessarily begin to operate only from 
here and now. It із in this sense that 
the legislature had invested the State 
‘Government with the power to grant 
exemption under section 29. The 
‘section requires an overt act on the part 
of the executive to render the provisions 
of the Act inapplicable to the buildings 
covered by the notification. On a plain 
reading of the language of section 29 it 
must be held that the power to exempt 
is exercisable only so as te have effect 
from the moment of its exercise. ‘There 
are no words in the section to indicate 
that the exemption could be notified by 
the Goverrfment with retrospective effect. 


p 
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The nature of the power conferred unde: 
section 29 is purely executive in character 
(Para, 11. 


Two results flew therefrom. In the firs 
place, the power, in its very nature, + 
exercisable only. prospectively and if + 
notification is in terms issued wit! 
retrospective operation, the notification 
to that extent, would be ulirg vire 
section 29. In the second place, an 
notification issued under section 29, if it 
language is natural must be construes 
only as operating prospectively, for onl 
by such a construction can the notifica 
tion be held to be intra vivies the епа) 
ing provision of section 29. Th 
language of the notification cannot b 
read so as to give it retrospective effect 
since to do so would be to impute to th 
Government a power to grant exemptio: 
with retrospective force, which th 
Government does not possess оп a tru 
construction of section 29. [Para. 13. 
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Petition under Article 227, Constitutior 
of India, praying the High Court + 
revise the Order of the Court of th 
District Munsif, Mayuram, dated 16t} 
July 1975 and made in E. A. No. 202 anc 
203/76 in E.P. No. 349/75 in RCOP No 
24/73. 


К. Chandramouli, for Petitioner. 
V. Sridevan, for Respondent. 


The Judgment of the Cour: was deliveres 
by | 


Balasubrahmanyan. J.—This civil rev) 
sion petition comes before us on 
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Чегепсе by Mohan, J., who heard it, 
i the first instance, without finally decid- 
ig it. The revision petition raises an 
nportant and controversial question of 
iw as to the effect of a notification 
sued on 12th August 1974 by the 
amil Nadu Government, under which 


uildings owned by Hindu, Christian” 


id Muslim Religious Trusts and 
haritable Institutions were exempted 
om all the provisions of the Tamil 
adu Buildings (Lease and Rent Control) 
ct, 1960. In the instant case, eviction 
‘oceedings. instituted under the Act 
rainst the tenant of a building owned 
ra Hindu Religious institution were 
minding before the Rent Controller on 
e date when the exemption was 
tified. The controversy between the 
без was whether, on the issuance of 
е Governments notification, the evic- 
n petition then pending before the Rent 
ontroller abated or whether he had 
risdiction to proceed withthe inquiry and 
-pose of the eniction petition on merits. 
‘ohan, J., on hearing arguments was 
clined, prima facie, to take the view 
at with the issue of the notification by 
e Government, the jurisdiction of the 
ənt Controller even in the pending pro- 
edings was taken away. The learned 
dge, however, noticed that a contrary 
>w had been expressed earlier by 
;xkulakrishnan, J. in another case, С.К. 
No. 3336 of 1975 disposed of on '9th 
ly 1976. In the circumstances, the 
ned Judge referred the civil revision 
tition for being heard by a Division 
nch. This is how the matter has come 
fore us. 


Before proceeding to enter upon the 
estion in controversy, we may briefly 
t out the background facts, Sengalaneer 
llayar Temple, Koranad, Mayuram 
ms a few shop buildings, lying to the 
st of the temple. One of such shop 
üldings was let out by the temple to 
e Manickam Chettiar, originally on a 
at of Rs. 15 per month and later at 
i. 30 per month, In 1971, the tenant 


l in arrears of payment of the гер, By: 


at time, the temple also bonc fide 
juired additional accommodation for 
using its office апа madafalli. The 
nple, accordingly, gave notice to the 
зап for vacating the building. The 
aant, however, refused to do so, claim- 
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ing that he had constructed the super- 
structure of the shop on his own. There- 
upon, the temple represented by its trustee, 
filed a petition RCOP No. 24 of 1973 
before the Court of the Rent Controller 
(Principal District Munsif), Mayuram, 
for eviction of the tenant under section 10 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960, on the ground 
that the tenant had committed wilful 
default in the payment of rent as well as 
on the ground that the temple required 
the building bona fide for its own occupa- 
tion. Another ground raised in the 
eviction petition was that the tenant had 
wilfully denied the title of the temple to 
the superstructure. The eviction petition 
was filed sometime in February 1973. 
The tenant entered appearance before 
the Rent Controller and resisted the 
petition on various grounds. The Rent 
Controller, after enquiry, passed an order 
of eviction on 7th October, 1974. In 
the meantime, on 12th August, 1974, 
the Governmen: of Tamil Nadu, had 
issued a notification under section 29 of 
the Act exempting all buildings owned by 
Hindu, Christian and Muslim religious 
trusts and charitable institutions from al} 
the provisions of the Act. While so, 
against the order of eviction passed by 
the Rent Controller, as aforesaid, the 
tenant appealed to the appellate autho- 
rity, namely, the Subordinate Judge, 
Mayuram, іп G.M.A. No, 1 of 1975 
under section 23 of the Act. In the 
memorandum of appeal the tenant 
challenged the order of eviction on merits, 
raising various grounds of law and fact. 
At the hearing of the appeal, however, 
the tenant put forward the contention that 
in view of the notification by the Govern- 
ment dated 12th August, 1974 exempting 
all buildings owned by Hindu religions 
trusts from the provisions of the Act, 
which applied to the building of Senga- 
laneer Pillayar Temple as well, the Rent 
Controller had no jurisdiction whatever 
to pass an order of eviction at the time 
he did, namely, оп 7th October, 1974. 
The learned Subordinate Judge took up 
for consideration the issue of jurisdiction 
in the forefront and held that on the 
issuance of the Government hotification 
exempting the buildings owned by Hindu 
religious trusts and institutions, the Rent 
Controller ceased to have jurisdiction in 
the case before him, and he could not 
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thereafter proceed with the inquiry, much 
less to pass an order evicting the tenant 
from the temple building. He rejected the 
contention, advanced before him on behalf 
of the trustee of the temple, that the 
notification by the Government would 


not apply to eviction proceedings then: 


pending before the Rent Controller. The 
learned Subordinate Judge relied, for 
support, on a decision of Paul, J. in 
Ambiga Ammal v. Selvaraja Mudaliar!. 
Having thus held that the Rent Controller 
had no jurisdiction to pass an order of 
eviction in the instant case, the learned 
Subordinate Judge nevertheless took the 
view that he himself as an appellate 
authority would have no jurisdiction to 
pass any order in the appeal, consider- 
ing that, under the terms of the Govern- 
ment's notification, the building 
question was exempted from all the pro- 
' visions of the Act, inclusive of section 23 
under which alone he could exercise 
appellate jurisdiction. In this view of the 
matter, he dismissed the appeal, without 
entering into its merits, observing, at the 
same time, that the tenant would be 
entitled to put forth appropriate defences, 
if and when the temple attempted to. 
execute the order of eviction. 


3. Against the decision of the appellate 
authority the tenant filed a revision 
petition before this Court in C.R.P. 
No. 548 of 1976 under section 2 of the 
Act. Meanwhile, the temple filed E.P. 
No. 314 of 1975 for delivery of the pro- 
perty. On 11th December, 1975 delivery 
was actually effected. Thereupon, the 
tenant filed two applications before the 
Rent Controller: (i) E.A. No. 202 of 
1976 purporting to be filed under 
sections 47 and 151 of the Code of Civil 
Procedure, for an order declaring that 
the eviction order passed by the Rent 
Controller on 7th October, 1974 in RCOP 
No. 24 of 1973 was a nullity; and (ii) 
Е.А. No.203 of 1976 purporting to be 
filed under section 144 of the Code of 
Civi) Procedure, for a consequential order, 
directing the temple to redeliver the pro- 
perty to the tenant. The Rent Controller 
heard the two E. Аз together, and on 16th 
July, 1976 ‘he passed a common order 
declaring that the eviction order dated 
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7th October, 1974 in RCIOP No. 24 о! 
1973 was a nullity and directing the 
temple to redeliver the building to *the 
tenant by 13th August, 1976. It is 
against this common order of the Reni 
Controller, dated 16th July, 1976 in E.A. 
Nos. 202 and 203 of 1976, that the temple 
has come up for revision before this Court 
in this civil revision petition. Incidentally. 
it may be mentioned, the earlier C.R.P. 
No. 548 of 1976 filed by the tenant againsi 
the order of eviction was withdrawn by 
him and dismissed оп 22nd July, 1976. 


4. Mr. Chandramouli, learned counse! 
-for the petitioner temple, contended 
before us (i) that the Rent Controller 
was not competent to hold that the 
previous order of eviction was a nullity 
and (ii) that the Rent Controller had 
no jurisdiction under the Act to ordei 
re-delivery.  Mr.V.K.T.Chari, appearing 
for the tenant, submitted, on the othei 
hand, that the Rent Controllo ма: 
competent under the Act, to orde: 
re-delivery of the building when once he 
was satisfied that the order of eviction, 
in execution of which the temple had 
obtained delivery, wasa nullity. 


5. It, however, seems tous that the 
technicalities with which these question: 
bristle might be avoided by examining 
the basic issue which arises in this case, 
namely, whether the . Government’: 
notification of exemption dated 12th 
August, 1974 under section 29 of the Act 
had operative effect so as to put an end 
to the jurisdiction of the Rent Controller 
to proceed to dispose of the eviction 
petition pending before him, at the time, 
or whether the eviction order passed by 
him subsequent thereto was within 
jurisdiction. On this aspect, Mr. 
Chandramouli submitted that the 
notification in question would not affec! 
the eviction petition filed earlier anc 
pending before the Rent Controller or 
the date of the notification. This con 
tention bears examination both on th: 
terms of the notification and on the term 
of section 29 under which it was issued. 


6. The text of the notification issue 
by the Government of Tamil Nadu is a 
under: 


“(G.O.Ms.No. 1998, Home, date 
12th August, 1974). In exercise of th 
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powers conferred by Section 29 of the 
Tamil Nadu Buildings (Lease and Rent 
Centrol) Act, 1960 (Tamil Nacu Act 
XVIII оГ 1960) the Governor of Tamil 
Nadu hereby exempts all the buildings 
owned by the Hindu, Christian and 
. Muslim religious trusts and charitable 
institutions from all provisions of the 
said Act." 


. “The language of the notification is 
lain enough. In the first place, the 
temption, Inter alia applies to all the 
uildings owned by Hindu religious 
usts and charitable institutions, without 
kception. In the second place, all 
uildings to which the notification applies 
re exempt from all the provisions of 
зе Act, without exception. 


. Section 29 of the Act, under which 
1¢ above exemption was notified by the 
rovernment, is found enacted by the 
egislature in the following terms: 


“Exemptions: Notwithstanding arything 
contained in this Act, the Government 
may,subject to such conditions zs they 
deem fit, by notification, exempt any 
building or class of buildings from all or 
any of the provisions of this Act.” 


Addressing himself to the nature of 
зе power of exemption conferred on 
1e State Government, under section 29, 
fr. Chandramouli urged that, in its 
ature, it was an executive power. Ву 
ray of contrast, he pointed to another 
Kemption provision in the Act, namely, 
'ction 30 under which the category of 
uildings which are the subject of 
xemption. as well as the scope of their 
xemptions are both to be found in the 
ery termi of the section. Learned 
ounsel proceeded to submit that the 
rovernment’s exemption power under 
sction 29: being purely executive in 
haracter it.cannot be exercised so as to 
ave effect from а date anterior to the 
recise point of time of its exercise. In 
upport of these contentions, he relied 
trongly on-a decision of the Supreme 
lourt in Income-tax Officer. Allebpey v. 
М.С. Ponnocse! The question whick arose 
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in that case concerned the effect ofa 
notification by the Government of Kerala 
authorizing Tehsildars in State Govern- 
ment service to exercise the powers of a 
Tax Recovery Officer under the Income- 
tax Act, 1961. The notification in 
question was on 20th August, 1963. But 
it expressly provided that “this notifica- 
tion shall be deemed to have come into 
force on the Ist day of April, 1962”. 
The notification was issued’ by the State 
Government їз purported exercise of its 
powers under section 2 (44) (ii) of the 
Income-tax Act, 1961. 'The relevant 
provision reads as under: 


“Tax Recovery Officer" means ..... 
(ii) any such officer empowered to 
effect recovery of arrears of land 
revenue or other public demand under 
any law relating to land revenue or 
other public demand for the time being 
in force in the State as may be 
authorized by the State Government, 
by general ot special notification in 
the Official Gazette, to exercise the 
powers ofa Tax Recovery Officer". 


The question bsfore the Supreme Court 
was whether the State Government 
could invest the Tahsildar with the 
powers of a Та= Recovery Officer under 
Section 2 (44) (i) of the Income-tax Acct, 
1961 with effect from a date anterior to 
the date of the notification, that is to say, 
retro-actively ог retrospectively. While 
dealing with this question, the Supreme 
Court cleared the ground for discussion 
by first observing that it was open toa 
sovereign Legislature to enact laws which 
have retrospective operation. The Court 
observed, next, that where any rule or 
regulation is made by any rule-making 
authority to whom such powers have · 
been delegated by the Legislature, it may 
or may not be possible for that authority 
to make rules so as to give retrospective 
operation, and the question will depend 
on the language employed in the statu- 
tory provision, which may, in express 
terms or by necessary implication, 
empower the authority concerned to 
make a rule or regulation with retrospec- 
tive effect. Having stated the position 
thus with reference to (i) retrospective 
legislation enaczed by the Legislature and 
(ii) retrospective rule-making by subordi- 
nate rule-moking authorities, the Supreme 
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Court proceeded to examine what the 
position would be in regard to executive 
acts, which the Legislature authorised the 
executive to perform. The Court 
observed that in such cases it would be 
all the more necessary to consider the 
scopejof the power which the Legislature 
conferred on the executive with a view 
to find out whether it could be exercised 
by the executive retrospectively. Turn- 
ingto the case on hand, the Supreme 
Court held that while section 2 (44) (ii) 
of the Income-Tax Act empowered the 
State Government to authorise Tahsildars 
to act as Tax Recovery Officers, the 
exercise of such power by the State 
Government was more of an executive, 
than a legislative act. In the opinion 
of the Supreme Court, the State Govern- 
ment's notification investing Һе 
Tahsildars with authority to exercise 
the powers of a Tax Recovery Officer 
could by no means be regarded as a 
statutory rule or regulation or bye-law. 
Proceeding, the Court held that since the 
State Government’s power itself, under 
the statute, was an executive power, it 
could not, ander the notification, 
authorize the Tahsildar to exercise the 
powers of a Tax Recovery Officer with 
effect from a date prior to the date of 
the notification. 


10. Basing himself on the principle o 1 
the decision of the Supreme Court, Mr. 
Chandramouli submitted that there was 
nothing in the language of section 29 of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act, 1960 to show that 
the power conferred by the legislature 
on the, State Government to exempt 
buildings from the provisions of the Act, 
included a power to exempt them with 
retrospective effect. Learned counsel 
further stressed that, in any case, the 
language of the Government's notifica- 
tion dated 12th August, 1974, from 
which alone the scope of the exemption 
was to be spelled, was plain and it show- 
ed that the notification was to apply only 
prospectively. He seemed to rely parti- 
cularly on the words, “The Governor 
of Tamil Nadu hereby exempts all the 
buildings........ .etc.? 


11. We agree with the construction 
placed by the learned counsel both on 
the words of'section 29 of the Act апа 
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on the language of the notification dated 
12th August, 1974. The very concept 
of exemption, in our opinion, must 
exclude any idea of retro-active applica- 
tion. “То exempt means ‘to free from| 
control? It follows.that the act of free- 
ing anything from pre-control must 
necessarily begin to operate only from 
here and now. We hold that it is in 
this sense that the Legislature had invested 
the State Government with the power 
to grant exemption under section 29 of 
the Act. It is to be noted that the 
Section requires an overt act on the part 
of the executive to render the provisions 
of the Act inapplicable to the buildings. 
covered by the notification. On the 
plain language of section 29, we think 
we must hold that the power to exempt 
is exercisable only so as to have effect 
from the moment of its exercise. There 
are no words in the section to indicate 
that the exemption could be notified by 
the Government with retrospective effect. 


12. We also accept the contention of 
Mr. Chandramouli that the nature of 
the power conferred under section 29 is 
purely executive in character. In Globe 
Theatres v. State of Madras, a Division 
Bench of this Court considered the 
constitutional validity of a similar power 
of exemption conferred on the State 
Government by an identical provision in 
section 13 of the Madras Buildings 
(Lease and Rent Control) Act, 1949. 
The entire discussion pooceeded in that 
case on the footing that the Goverment’s 
power under the section to exempt any 
building or class of buildings from the 
provisions of the Act was purely an 
executive discretion. The contention 
before the Bench was that the discretion 
as conferred by the statute, was arbitrary. 
The Bench, however, expressed the view 
that in the context of the scheme of the 
Act and its various provisions the discre- 
tion to exempt was a guided and 
controlled discretion. Section 29 of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960, is in the same terms 
and must be held as conferring on the 
State Government an executive discretion 
in the matter of exemption. This is also 
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further illustrated by the next suceeding 
section, section 30in which, by contrast, 
the exemption to certain classes of 
buildings is exigible under the very terms 
of that statutory provision, without more. 


13. Two results flow from the position 
that the Government’s power under 
section 29 is purely an executive power. 
In the first place, the power, in its very 
nature, is exercisable only prospectively, 
and if a notification is in terms issued 
with retrospective operation, the notifica- 
tion, to that extent, would be діла vires 
section 29. In the second place, any 
notification issued under section 29, if 
its language in neutral, must be 
construed only as operating prospsctively, 
for only by such а construction can the 
notification be held to be intra vires the 
enabling provisions of section 29. In 
this sense, we regard the decision of the 
Supreme Court in  Income-tax Officer, 
Alleppey у. М.С. Ponnoose! as an а fortiori 
case There the Court was eoncerned 
actually with a notification by the 
executive which, in terms, was stated to 
have retrospective operation, but, the 
Court, on а constructionof the enabling 
provisions of the statute, held that the 
notification, to the extent that it was 
expressed to operate retrospectively, was 
ultra vires, as being in excess of the power 
conferred on the executive by the statute. 
In the present case, as we have already 
noticed, the’ notification of ths State 
Government dated 12th August, 1974 is 
not expressed to take effect on any 
earlier date. On the contrary, as we 
remarked earlier, the language was ‘“‘the 
Government ZAereby exempts” eic, It 
follows that the plain language of the 
notification cannot be read so as to give 
it retrospective effect, since to do so 
would be to impute to the Government 
a power to grant exemption with 
retrospective force, which, as we have 
earlier held, the Government does not 
possess, on a true construction of 
section 29. 


14. On the facts of this case, there 
could hardly be any dispute as to the 
position that obtained on the date of 
the notification, namely, 12th August, 
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1974. The tenant had wilfully defaulted 
in the payment of rent to the temple, 
even in 1973. Besides, the building was 
required бола fide for the temple’s 
occupation. On these causes of action, 
the temple filed the eviction petition in 
February, 1973. The Rent Controller 
thus had jurisdiction to entertain, hear 
and determine the eviction petition. This 
being so, it is not known how the land- 
lord could lose its right, to evict the 
tenant merely because, during the pen- 
dency of the proceedings, the Govern- 
ment had notified the buildings owned 
by the Hindu religious trust) from the 
provisions af the Act as from 12th 
August, 1974. Much lessis it possible 
to accept the thesis that, by its own 
force and effect, the notification dated 
12th August, 1974, ousted the . Rent 
Controller’s jurisdiction in the pending 
proceedings or that somehow the petition 
abated, We have no hesitation, there- 
fore, in holding that the order of evic- 
tion passed by the Rent Controller in 
is case on 7th October, 1974 in 
RC.O.P. No 24 of 1973 was passed in 
the legitimate exercise of his jurisdiction 
under the Act, which, in our view, con- 
tinued to subsist notwithstading the issue 
of the notification by ths State Govern- 
ment dated 12th August, 1974. It 
follows that the contrary view expresced 
by the Subordinate Judge in C.M.A. 
No. 1 of 1975 in the appeal against the 
order in R.C.O.P. No. 24 of 1973 as 
well as the orders of the Rent Controller 
in E.A. Nos. 202 and 203 of 1976 are 
erroneous and cannot be supported. 


15. Itnow remains for us to notice a 
few of the decisions of learned single 
Judges of this Court, which were brought 
to our notice. Paul, J., in Ambiga Ammal v. 
Selvaraja Mudalia! had occasion to deal 
with the effect of the notification dated 
12th August, 1974 in regard to a pending 
revision petition before this Court under 
section 25 of the Act. It would appear 
from the report of this case that the 
eviction petition in question had been 
filed before the Rent Controller in 1970 
by the trustee of Sri ° Pandurangaswami 
Bajanai Кой for eviction of а tenant in 
occupation of the building belonging to 





1 (1975) 2 M.L.J. 51: 88 L.W. 456. 
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the temple on the ground inter alia, that 
the tenant was using the building for a 
purpose other than the one for which it 
was let out to. him. The Rent Controller 
recorded a finding that the tenant was 
xsing the premises for an unauthorised 
purpose. Nevertheless, he dismissed the 
petition оп the ground that no valid 
notice terminating the tenancy was 
given by the temple. On appeal, the 
appellate authority agreed with the Rent 
Controller, by its order dated 3rd March, 
1973. The temple authorities then filed 
the revision petition before this Court 
ander section 25 of the Act. At the time 
of hearing of the revision petition before 
Paul, J., preliminary objection was raised 
on behalf of the tenant to the effect that 
pending the revision petition, the build- 
ing became the subject of exemption 
from all the provisions of the Act includ- 
ing section 25 under the Government's 
notification dated 12th August, 1974, 
and hence the revision did not lie. 
Paul, J., accepted this contention, and 
dimissed the civil revision petition. On 
behalf of the temple authorlties it*was 
argued before the learned Judge that the 
notification would not apply retrospect- 
ively so asto affect the revision petition 
pending before this Court. 'The learned 
Judge, however, expressed the opinion 
that in view of the fact that the Govern- 
ment, by its notification, removed all 
buildings belonging to religious trusts 
from all the provisions of the Act, this 
Court's jurisdiction to pass any order in 
revision under section 25 in regard to 
the premises in question had comé to an 
end. In the course of his judgment, the 
learned Judge observed: 


16. ““ТЫз is a case, where under the 
statute itself, power was given to the 
Government to exempt апу premises 
from the operation of all or any of the 
provisions of the Act". This passage 
shows that the learned Judge apparently 
thought that since power was given to the 
executive to exempt any premises from 
the operation of the Act, the order 
of exemption, when actually exer- 
cised, must be construed to have 
retrospective operation for no other reason 
than that the notification was issued by 
the executive in exercise of such power. 
This is only another way of saying that 
the very exercise of power. is а justifica- 
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tion for construing it retrospectively 
Earlier in our judgment we have referre: 
to the principle enunciated by tb 
Supreme Court in its decision in Invonm 
tax Ofjicer Alleppey v. М.С. Ponnoose.* Thz 
decision, we may repeat, is authority fc 
the position that whatever might be tb 
principle ‘applicable to retrospectiv 
legislation and retrospective rule. making 
the exercise of executive power, as suct 
cannot be carried out with retrospectiv 
effect unless the enabling statut 
expressely and specifically conferre 
such a power. Obviously, the decisio 
of the Supreme Court was not cite 
before Paul, J. А later case wit 
results that are obvious from the jud; 
ment is reported in C. Sebastia v. R. ( 
Diocese, Madurai.2 The landlord in tb 
case was the Roman Catholic Dioces 
Madurai. It applied to the Rer 
Controller for evicting its tenants fro 
certain buildings with a view to obtai 
possession for the purposes of demolitio 
and reconstruction of the buildings fc 
certain ecclesiastical purposes. Tt 
eviction petitions were filed before tk 
Rent Controller in February, 1971. C 
appeal, the appellate authority confirme 
the order of the Rent Controller by ord! 
dated 3rd April, 1975. Against th: 
decision the tenants moved this Court : 
revision. Before Gokulakrishnan, J., wk 
heard the revision petition, it was co! 
tended, forthe first time, that in vie 
of the notification of 'the Governme 
dated 12th August, 1974, exempti; 
buildings belonging to Christian religio 
trusts and institutions from the oper: 
tion of the Act, the order of evictic 
could not be confirmed by the appeila 
authority as had been done in the cas 
It was urged that at the time when th 
notification was issued on 12th Augu: 
1974, the appeals were pending befo 
the appellate authority and they came 

be disposed of only subsequently on 3 
April, 1975. ‘This contention wz 
however, repelled by the learned Judg 
who held that section 25 of the Act “h. 
not empowered the Government to pa 
any С.О. giving retrospectiye efect f 
such exemption". 'The attention 





1. (1970) 1 LT. 190 : (1970) 1 S.C.J. 4: 
A.LR. 1970 S.C. 385. 


2. (1976) 1 M.L.J.435:89 L.W. 392. 
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okulakrishnan, J., was drawn to the 
dgment of Paul, J., but he felt bound to 
pl% the principle enunciated by the 
preme Court in Income-tax Officer, 
leppey v. Ponnoose.1 We are in agree- 
tut with the’ conclusion of Gokula- 
ishnan, J. f 


. Another decision of the same learned 
dge was brought to our notice—an 
reported judgment dated 9th July, 
76 in C.R.P.No. 3336 of 1975, wherein 
lowing his earlier decision, the learned 
dge held that  *G.O.Ms.No. 1998, 
эше, dated [2th August, 1974 will not 
fect the Rent Control  proecedings 
ted by the petitioner much earlier 
an the coming into force of the asid 
ernment Order", + 


. In his referring judgment in this 
vil Revision Petition, Mohan, J.: had 
pressed a prima facie disagreement 
th the above view of Gokulakrishnan, 
Mohan, J. seemed inclined to agree 
th the contention that with the issue 
the Government notification on 12th 
gust. 1974, the jurisdiction of the Rent 
ntroller even in pending proceedings 
s taken away and that any order 
зей by the Rent Controller thereafter 
uld be a nullity. For the reasons which 
have already, elaborated we must hold 
tan order passed by the Rent Con- 
ller in a pendipg proceeding subsequent 
the issue of the notification would by 
means be a nullity, but would be an 
ler within jurisdiction. 


Yet another judgment ofa learned 
Пе Judge brought to our notice or. the 
ject is that of Ramanujan, J., in 
tappan v. Sriramji Rao Trust by its Manag- 
Trustee and. Executive Officer, Konniariman 
asthanam.?In that judgment the learned 
ge, inter alia took up for consideration 
true construction of the Government 
fication dated 12th August, 1974, 
observed “the notification itself does 
_ in its own terms, make its operation 
ospective so as to nullify the earlier 
г of eyiction passed”, We agree 
1 this observation as to the precise 


hn Di — 


(1970) 1 LT.J. 190: 75 LTR. 174: (1970) 
1].435: (1970) 1 S.C.R. 678: (1969) K.L.T. 
A.I.R, 1970 S.C. 385. 


(1976) T:L.N.J. 126. 
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scope and effact of the notification fo” 


exemption. The brief report of the 
judgment of the learned Judge in this 
journal shows that the effect of tha 
Government notification was also discussed 
with reference to the provisions of section 6 
of the General Clauses Act, 1897. We . 
however, think that neither this section 

nor the corresponding section 8 of the 

Madras Generzl Clauses Act, 1891, has. 
any relevance to the present discussion. 

In the first place, the concerned pro- 

visions of the General Clauses Acts deal 
with the effec: of repeal of an Act by 

another ‘Act of the Legislature. There 
are cases in the books which show that 

Courts have applied the principles laid 

down in section 6 of the General Clauses. 
Act even to omissions or amendments of 
individual sections in an Act. Possibly, 

the same principles can be applied to the 

omission or amendment of statutory rules 

also. But it seems to us that section 6 

ef the General Clauses Act cannot be 

applied, in the seme way for ascertaining 

the effect produced on a statute and its . 
Provisions by a notification issued by 

the Government in exereise of relevant 
powers conferred on it under the very 

terms of that statute. As pointed out by’ 
the Supreme Court in Income-tax Officer 

Alleppey v. М.С. Ponnoose}, the power 

exercisable “by the Government under 

the statute in such cases would seem to 

be more in the nature of an executive 

actthan alegislative one. We do not 

thinb, therefore, that section 6 of the 

General Clauses Act can be sought in aid 

fer ascertaining the scope and effect of a 

notification issued by the State Govern- 

ment in exercise of its power under 

section 29 of the Tamil Nadu Buildings 

(Lease and Rent Control) Act, 1960. 


20. Our attention was drawn by 

Mr.Chandramouli finally to a decision of 
a Bench of this Court consisting of 
Eamanujam and v. Ramaswami, 77, a brief 
report of which appears іп M/s.Killick 
Nixon Lid v. V.R.Narayaua Rao? The report 
shows that the case before the Division 

Bench was concerned with the effect of 
an amendment introduced in section 30 
of the Madras Buildings (Lease and Rent 





І. (1970) 1 L.T.J. 190: A.I.R. 1970 S.C, 385, 
2. (1974) 1 M.L.J. (S.N. 16), 
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Controlj Act, 1960, by the Amendment 
Act XXIII of 1973. While discussing 
the applicability and the effect of the 
amendment оп certain pending legal 
proceedings the learned Judges observed 
that if the Legislature had intended the 
amendment to be retrospective so as to 
affect the pending proceedings, the 
Legislature would have made a specific 
provision for abatement of those proceed- 
ings. To illustrate their reasoning, the 
learned Judges referred to the procedure 
' adopted by the Legislature in an earlier 
Amending Act II of 1962, which amended 
certain provisions of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960. The learned Judges pointed out 
that in that Amendment Act a specific 
provision was enacted which declared 
that pending proceedings abated as on 
the date of the amendment. This 
judgment, in our opinion, is not strictly 
in point inasmuch as it was concerned 
with the effect of amendment of particular 
section in a legislative Act. We have 
earlier observed that the omission or 
amendment of a statutory provision is 
the work of the Legislature itself, whereas 
in the present case we are concerned 
with the effect of а Governmeat notifica- 
tion, which is merely an executive act, 
on the provisions of the statute. The 
difference between the two cannot be 
overlooked. In this view, it is unnecessary 
for us to examine the correctness of the 
principles laid down in this decision by 
the Division Bench from the point of 
view of the case before us. 


21. Inthe view we have taken of the 
validity of the order of eviction in this 
ease, the subsequent order passed by the 
Rent Controller in E.A.No. 202 of 1976, 
holding the earlier eviction order to 
be a nullity is clearly untenable and 
has to be set aside. It is needless 
to say that the consequential order of 


the Rent Controller in E.A. No. 203 of. 


1976 directing redelivery of the property 
is also contrary to law. In Ње event, it 
is unnecessary for usto decide the other 
question raised as to whether, at the 
material time, the-Rent Controller, as 
executing Court, had power to order 
restitution. 


22. The Civil Revision Petition is 
allowed with costs, and the order passed 


sew т КК 
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by the Rent Controller in E.A. №8. 
202 and 203 of 1976 is set aside. 


RS. Petition allowe d. 


— — 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction) 
PnEsENT:—$. Mohan, J. 


D. Srinivasan Chettiar  .. Pétitioner® 


2. 


Secretary, Ramanathapuram Market 
Committee, Virudhunagar 
... Respondent, 


Tamil Nadu Agricultural Produce Markets 
Act (XXIII of 1959), section 6—Petitioner 
—Hulling paddy in the rice mill—Whether a 
licence should be taken out. 


It is well settled that paddy and rice are 
two different commodities. In section 6 
of the Tamil Nadu Agricultural Produce 
Markets Act there are no qualifying words 
to say that the precessing must be with 
reference to the agricultural produce. A 
licence must be obtained for the hulling 
of paddy. [Paras. 4 and 5.] 


Cases referred to:— 

Ganesh Trading Со. v. State of Haryana 
(1973) 32 S.T.C. 623: (1974) 3 S.C.C. 
620: (1974) Tax. L.R. 2142: AIR. 
1974 S.C. 1362; Gurumurthy v. Agricultural 
Produce Market Committee, (1970) 2 Муз. 
L J. 173. 


Petition under Article 226 of the Con- 
stitution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari 
calling for the records of the Respondents. 
in Na. Ko. A. No. 4839 of 1976, dated 
27th May, 1976 and quash the same. 


G. Ramaswami for Е. Govindarajan, for, 
Petitioner. 


The Court made the following 
OrpeR:—In this writ petition for certiorari, 
the petitioner seeks to quash the 


*W.P. No. 2582 of 1976. 15th July, 1976 
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order of the respondent dated 27th May, 
1976, wherein he is called upon, pur- 
suant to the judgment of Natarajan, J., 
to take out a licence under section 6 of 
the Tamil Nadu Agricultural Produce 
Markets Act, 1959, hereinafter referred 
to as the Act. 


2. The contention of the petitioner is that 
he is merely hulling paddyin the rice 
mil called ‘Srinivasa Rice Mill at 
Manamadurai and no question of taking 
outa licence would arise. What Mr. 
G. Ramaswami, learned counsel for the 
petitioner, contends is that the activity of 
Ње petitioner cannot be brought under 
the words “processing of any agricultural 
produce” under section 6 of the Act. 
Learned counsel for the petitioner 
develops his argument saying that having 
regard: to the preamble and the purpose 
of the Act being to secure a fair price 
for the producer’s agricultural produce 
and to avoid middle-men, unless the pro- 
cessing is in relation to the sale of that 
notified agricultural produce there is 
no obligation on his part to taks out a 
licence. In this case, the notified agricul- 
tural produce is only paddy and not rice. 
If paddy and rice are two different com- 
modities as held by the Suprem2 Court 
in Ganesh Trading Go. v. Siate of Haryana! 
there is no requirement to take out a 
licence. Under similar circumstances, the 
Mysore High Court has held in Gerumurthy 
v. Agricultural Producee Market Committee? 
that the processing must be in relation to 
the agricultural produce for the purpose 
of purchase or sale. 


3. Fora proper appreciation, of the 
argument, section б of the Act may be 
extracted: 


*No person shall, within a notified 
area, set up, establish, or use, or con- 
tinue or allow to be continued, any 
place for the purchase or sale, storage, 
weighment, pressing or processing of 
any notified agricultural produce, except 
under and in accordance with condi- 
tions of a licence granted to him by 
the market committee”. í 





1. a(1973) 32 S.T.C., 623: (1974) 3 5.0.0. 
620: (1974) Tax.L.R, 2142: ALR. 1974 S.C. 
1362, 


2. (1970) 2 Муз. L..]. 173. 
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4. .There are no qualifying words to say 
that the processing must be with reference 
to the agricultural produce. If the section 
were to be read as “No persons shall 
.....Us€ any place for pressing or process- 
ing of any nctified agricultural produce", 
much of the argument by the learned 
counsel loses its force. The judgment of 
the Mysore High Court has no applica- 
tion since the language of that section is 
very different. Section 8 (1) (5) of that 
Act is as follows: ; 


“No persoz shall, without, or other- ` 
wise than in conformity with the terms 
and conditions of a licence granted by 
the markez committee in this behalf,. . 
operate in the market area or in any 
market therein as a trader, commission 
agent, broker, processor, weighman, 
warehouseman, or in any other capa- 
city in relation to the marketing of the’ 
notified agricultural produce", 


That section. clearly contains the words 
“їп relation to the marketing of any 
notified agricultural produce? which are 
absent under section 6. 


5. There із no quarrel about the pro- 
position that paddy and rice are two 
different commodities. In fact, in dealing! 
with a case arising under the Sales Tax 
Act, their Lordships of the Supreme Court 
have held so in very categorical terms. · 
For these reason, I hold that there 
are no merits in the writ petition which 
will stand dismissed. 


RS. Petition dismissed, 


1] / 
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IN THE HIGH COURT OF JUDI -tenant would have to be given four years’ 


CATURE AT MADRAS. 


Presenti—V. Ramaswami, F. 


‚Р. Raju Appellant* 
7. Da 
Balakrishnan Respondent, 


The Tamil Nadu Buildings (Lease and Rent 
Gonirol) Act (XVIII of 1960), section 10 (2), 
10 (3) (c)—Petition for eviction on grounds 
of wilful default and additional accommoda- 
tton—Eoviction ordered on joint endorsement 
—Tenant given four years’ time to vacate— 
After the expiry of four years tenant challeng- 
ing the eviction order—Rent Gontroller whether 


exercised his mind before passing the order— 


Bviction order valid. 


The landlord filed an eviction petition 
against the tenant both on the ground of 
wilful default and for additional accom- 
- modation. The tenant and landlord 
made a joint endorsement, the tenant 
submitting to an order of eviction pro- 
vided he was given four years time. 
The Rent Controller passed an eviction 
order, granting four years’ time to the 
tenant. After the expiry of four years, 
the tenant filed a suit. for a declaration 
that the eviction order was made with- 
out jurisdiction and was therefore unen- 
forceable. 


Held, when a question arose for consi. 
deration whether the Rent Controller was 
satisfied as to the existence of the grounds, 
.it would have to be decided with refer- 
ence to the pleadings in the rent control 
proceedings, the evidence available and 
the admission of parties both in the com- 
promise memo. and otherwise and if, there 
were some materials on the basis of which 
the Rent Controller could have been 
satisfied as to the existence of the statutory 
ground of eviction, the Court could not 
set aside that order of eviction or refuse 
to execute the decree. [Para. 3]. 


The order made by the Rent Controller 


showed that the Rent Controller had > 


agreed to grant four years’ time. This 
showed that the Rent Controller had 
exercised his mind and came to the con- 
clusion that the bona fide requirements of 
the landlord were satisfied, and an order 
ef eviction should be granted, but the 


*S.A. 622 of 1975. 


24th August, 1976. 


time for vacating. [Рата. 4] 
In these days of tenancy legislation and 
the difficulties of the landlord to secure 
possession, the .landlord's agreeing to 
grant four years’ time for eviction cannot 
be said to be such ап extraordinary 
period implying that the landlord was 
not requiring the building бола fide for 
purposes of his business. [Para. 4) 


When the Rent Controller orders eviction 
on the ground of бола fide requirement for 
additional accommdation, it necessarily 
follows that he must also be deemed tec 
have been satisfied as to the relative 
hardship caused to the tenant. 

[Para. 4 


Cases referred to:— 


К.К. Chari v. R.M. Seshadri, (1974)1 5.С.] 
17:(1974) 1 An.W.R. (S.C.) 14 : (1974) 
1 M.L J. (S.C.) 14: (1973) 3 S.C.R. 691: 
A.LR. 1973 S,C. 1311; Kausalya Devi v 
K.L. Bansal, (1969) 2 8.C.J. 145: ALR 
1970 S.C. 838; Feorzilal v. Manmal, A.I.R 
1970 S.C. 794; Magindas v. Dalpatram 
(1974) 2 S.C. ]. 21: А.Т.К. 1974 S.C. 471 
Bakadur Singh v. Muni Subrat Das, (1969. 


SCR. 492. а Т P Lu 


ww 





Appeal against the decree of the Sub 
Court, Madurai, in A.S. No. 172 of 197: 
preferred against decree in O.S. No. 676 
of 1973, District Munsif's Court, Madurai 


T. R. Mani and 5. Gopalarathinam, foi 
Appellant. і 


E. Damodargn and 5. Subraj, for Respondem 
'The Court deliverd the following 


Jupoment:—The plaintiff is tb 
appellant. He isthe tenant under th 
defendant in respect of one room bear 
shop No. 2 in premises No. 61, Arar 
palayam Cross Road, Madurai town. Tb 
landlord was using the remaining bui) 
ding for the purpose of his business ә 
also his residence. He filed a petitio 
under section 10 (2) (i) and 10 (3) (: 
of the Madras Buildings (Lease and Rer 
Control) Act XVIII of 1960, for evictio 
of the tenant on 3rd April, 1968 and th 
was numbered as R.C.O.P. No. 275 + 
1968 on the file of the District Munsif 
Court, Madurai town, who was the Re 
Controller. The two grounds on whic 
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the petition for eviction was sought for 
are wilful default in the payment of rent 
alléng under section 10(2) (i) and bong 
fide requirement of additional accommo- 
lation for the landlord's occupation for 
"arrying on his business falling under 
lection 10 (3) (c). It does not appear 
‘hat a counter-statement was filed by the 
enantin R.C.O.P. No. 273 of 1968. At 
my rate, there is no evidence in these pro- 
'eedings that any such statement was filed 
3y the tenant. On 19th July, 1969, the 
varties made a joint endorsement on the 
etition for eviction which read as 
ollows : 


"The respondent submits to an order 
of eviction provided he is granted four 
years from today {ог vacating. 
Respondent to draw the sum of Rs. 100 
deposited by him into Court. There 
are mo petition-mentioned arrears. 
The respondent will not press the fair 
rent application. The respondent will 
pay the rent at Rs. 40. ‘Respondent 
contends that there are no arrears.” 


)n this joint endorsement, the Rent 
lontroller made the following order on 
ае same date : : 


“1. That the respondent do put the 
petitioner in possession ofthe petition 
mentioned building within the period 
of four years from this date; and 


2. that there be no order as to costs.” 


he tenant did not deliver possession on 
ie. 19th july, 1973, as agreed to by him 
i the joint endorsement, but filed the 
resentsuit for a declaration that the order 
f eviction in R.C.O.P. No. 273 of 1968 
as made without jurisdiction and, there- 
re, itis аб initio vold and unenforceable. 
he plaintiff also prayed for consequen- 
il injunction restraining the defendant 
adlord from executing the decree or 
herwise interfering with his possession 
id enjoyment. The trial Court decreed 
e suit holding that the Rent Controller 
d not exercised his mind and given a 
ding on the existence of the grounds 
' eviction and that the order of eviction 
is made simply on the basis of the joint 
dorsement made by the parties and 
it there was no other material except 
> joint endorsement for ordering 
ction, Therefore, the order of eviction 
s held to be null and yoid. The trial 
urt relied on certain portions in the 
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judgment in К.К, Chari v. R.M. Seshadri, 
insuport of these findings and also held 
that the landlord in this case did not 
come within the exception pointed out 
in that case. On appeal by the defen- 
dant, the lower appellate Court held that 
though the order ex facie does not show 
that the Rent Controller was satisfied 
that the requirement of the landlord is 
bona fide, the fact that the tenant did 
not defend the petition coupled with the 
fact of submitting to an order of eviction 
elearly showed that he accepted as true 
the claim of the landlord that he required 
the premises bona fide for his own occu- 
pation. This amounted to the acceptance 
by the Rent Controller that the land- 
lord had made out the statutory require- 
ment entitling him to ask for possession 
of the premises for owner's occupation 
and that, therefore, under the decision 
in К.К. Chari v. R.M. Seshadri} itself the 
order of eviction was valid and, therefore, 
the suit was liable to be dismissed. I 
may add that on the question of wilful 
default, the lower appellate Court also 
came to the conclusion concurring with 
the trial Court that the joint endorsement 
showed that there was no wilful default in 


` the payment of rent. In the view that under 


section 10 (3) (c) of the Act the land- 
lord was entitled іо an order for eviction 
and the order of eviction made by the 
Rent Controller was valid; the appeal 
was allowed and the suit dismissed. 


2. Inthis second appeal, the learned 
counsel for the appellant contended that 
the finding of the lower appellate Court 
that the Rent Controller was satisfied as 
to the бола fide requirement of the land- 
lord for additional accommodation for the 
purpose of business is not borne out 
cither by the order of the Rent 
Controller or the joint endorsement made 
by the parties and that, therefore, 
squarely on the ratio of the judgments 
cf the Supreme Court in Kausalya Devi v. 
E.L. Bansal*, Feorozilal v. Manmal*, К.К. 
Chari v. R.M. Seshadri!, and Magindas v. 
Dalpatram* the order of the Rent 
Controller was void and unenforceable. 








1. (1974) 1 S.C... 17: (1974) 1 An.W.R. (S.C. 
14: (1974) 1 M.L.]. (S.C.) 14: (1973) 3 S.G.R. 
691: A.I.R. 1973 S.C. 1311. 

2. (1969) 2 S.C... 145: А.Т.К. 1970 S.C.838. 

3. A.LR. 1970 S.C. 794. 

4. (1974) 28.C.]. 21: A.LR.1974 S.C. 471. 
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3. In the first two cases, the Supreme 
‘Court held with reference to the provisions 
in Delhi and Ajmer Rent Control Act 
XXXVIII of 1952, that the jurisdiction 
of the Rent Controller to pass a decree 
for recóvery of possession of any premises 
depends upon his satisfaction that one or 
more of the grounds mentioned in 
section 18 (i) of that Act have been 
proved. Where the Rent Controller had 
proceeded solely on the basis of the 
compromise arrived at between the 
parties, it was not competent for him to 


order eviction and the decree for eviction’ 
made on the basis of such compromise 


alone was а nullity: In these two deci- 
sions, the ratio of the judgment of the 
Supreme Court in an earlier reported 
decision in Bahadur Singh v. Muni Subrat 
Dast was followed. The majority judg- 
ment in К.К. Chari v. Р.М.  Seshadri?, 
while approving and following the prin- 
ciple laid down in the earlier two cases, 
held that the satisfaction of the Rent 
Controller of existence of the grounds of 
eviction might be gathered cither from 
the order made by the Rent Controller 
or from other materials on record which 
showed the existence of such grounds 
which could have satisfied the Rent 
Controller. In the words of the Supreme 
Court— 


“The true position appears to be that 
ап order of eviction based on consent 
of the parties is not necessarily void if 
the jurisdictional facts, viz., the existence 
of one or more of the conditions 
mentioned in section 10 were shown to 
have existed when the Court made the 
order. Satisfaction of the Court, which 
is no doubt a pre-requisite for the order 
of eviction. need not be by the mani- 
festation borne out by a judicial finding. 
If at some stage the Court was called 
upon to apply its mind to the question 
and there was sufficient material before 
it, and the parties invited it to pass an 
order in terms of their agreement, it is 
possible to postulate that the Court was 
satisfied about the grounds on which 
the order of eviction was based. 


• 
ls - 


1. (1969) 2 S.C,R.432. 
2. (1974) 1 8.0.7.17: (1974) 1 An.W.R. (S.C.) 


14: (1974) 1 M.L.J. (S.C.) 14: (1973) 3 S.C.R. 
691: A.I.R. 1973 S.C. 1311. : 
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It is no doubt true that before making 
an order for possession the Court is 
undera duty to satisfy itself as toethe 
truth of the landlord’s claim if there 
is a dispute between the landlord and 
tenant. But if the tenant in fact 
admits that the landlord is entitled to 
possession om one or other of the 
statutory grounds mentioned in the 
Act, it is open їо the Court to act on 
that admission and make an order for 
possession in favour of the landlord 
without further enquiry:’’ 


The Supreme Court hastened to add that 
each case will have to be decided on its 
own facts to find out whether there is 
any material to justify an inference that 
an admission, express or implied, has 
been made by the tenant about the exist- 
ence of one or other of the statutory 
grounds. On the facts of that case, it 
was noticed that the basis of the claim 
for eviction by the landlord was denied 
by the tensnt and, before the compromise 
was entered into, P.W. 1 was examined 
in chief and as many as 45 documents 
were marked through him. Before 
P.W. lcould be cross-examined, the 
parties settled the matter. In view of 
fact that the tenant in that case was a 
knowledgeable person and having seen the 
evidence of P.W. 1 in chief and the docu- 
ments filed the Supreme Court came to 
the conclusion that the „tenant entered 
into the compromise being fuily aware 
of the existence of the grounds for eviction 
and the possibility of the Court satisfying 
on that evidence itself and ordering 
eviction. It is on that basis the Supreme 
Court held that the order made on the 
basis of the compromise memo. was not 
invalid or without jurisdiction. In a 
later case reported in Magindas у" Dalpat- 
тат the Supreme Court went a little 
further than K.K. Chari v. Р.М, Seshadria 
and held that admissions in pleadings o: 
judicial admissions admissible under 
section 58 ofthe Evidence Act made by 
the parties or their agents at or before 
the hearing of the case are fully binding 
on the party that makes them and con- 
stitute a waiver of proof. Those admis 
sions can be made the foundation of the 


———— à 


1. (1974) 2 5.0.7]. 21: АТВ. 1974 S.C. 471, 
2. (1974) 15.6.7. 17: ALR. 1973 S.C. 1311 
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ights of the parties. The Supreme 
lougt further held— 


сє іп cases where an objectian asto , 


the non-executability of the decree on 
the ground of its being a nullity, is 
taken, the executing Court is not 
competent togo behind the decree, if 
the decree on the face of it, ciscloses 
some material on the basis of which 
the Rent Cours could be satisfied with 
regard to the existence of a statutory 
ground foreviction. In such г case it 
must aaccept and execute the decree аз 
it stands, If, оп the face of it, the 
decree does not show the existence of 
such material or jurisdictional fact, the 
executing Court may look to the original 
record of the trial Court to ascertain 
whether there was any material furnish- 
ing a foundation for the trial Court's 
jurisdiction to pass the decree it did. 
The moment it finds that prima facie 
such material existed, its task is 
complete. It is not necessary for it go 
further and question the presumed or 
expressed finding of the trial Ccurt on 
the basis of that material. All that it 
has to see is whether there was some 
material on the basis of which the Rent 
court could have as distinguished from 
must have been: satisfied аз to the 
statutory ground for eviction. To 
allow the executing eourt to go beyond 
that limit, would be to exalt it to the 
status of a super Court sitting in appeal 
over the decision of the rent Court, 
Since in the instant case, there was a 
clear admission in the compromise, 
incorporated in the decree, of the 
fundamental facts that could constitute 
a ground for eviction under Section 12 
(3) (а), the executing Court was not 
competent to go behind the decree and 
question its validity." 


aus, when a question arises for consi- 
ration whether the Rent Controller 


is satisfied as to the existence of the - 


ounds, it will have to be decided with 
ference to the pleadings in the rent 
ntrol procecdings, the evidence avail- 
le and the admission of parties both in 
e compromise memo. and otherwise and 
there were some materials on the basis 
which the Rent Controller could have 
en satisfied as the existence of the 
itutory ground of eviction, the Court 
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^ 
could not set zside that order of eviction 
or refuse to execute the decree. |- 


4. In tbis case, as already stated, the 
eviction was sought for on two grounds, 
namely, wilful default in the payment of 
rent and bona fide requirement of addi- 
tional accommodation for the landlord's 
own business. So far as wilful default is. 
concerned, the joint endorsement made. 
by the parties is clear and shows that. 
there were no arrears at all op the date. 
when the petition was filed. There is. 
no evidence to show that there was any 
delay in the payment of rent much less. 
wilful default in the payment of the. 
same, The finding of the Courts below: 
that eviction could not have been ordered; 
by the Rent Controller оп the materials. 
available on record and the Rent. 
Controller could not have also been satis-. 
fied as to the wilful nature of default, 
is, therefore, correct and does not call for 
interference. But on the question whether 
there are materials to show that bona fide. 
requirements of additional accommodation. 
for the business carried on by the land. 
lord, the Cour: below have differed: 
and I am of opinion that the lower 
appellate Court is correct in its finding 
that there were some materials on which 
the Rent Controller could have been satis- 
fied as to the boza fide requirement of the: 
owner's oceupation The first sentence: 
in the terms oi the joint endorsement 
relates to this ground of eviction under 
section 10(3) (c) of the Act and reads 
аз follows:— 


«The respondent submits to ап order- 
of eviction provided he is granted, 
four years from today for vacating.” 


This sentence read with the actual order: 
made by the Rent Controller on the. 
basis of the joint endorsement clearly. 
shows that the tenant had conceded the 
existence of the dong fide requirement of 
additional accommodation for the business. 
carried on by the landlord. This conces-. 
sion was accepted by the Rent Con-. 
troller and was made a.decree in para-. 
graph lofthe order. The joint endorse- 
znent really does not show that the land- 
lord himself had granted four years time- 
for vacating the premises. The tenant. 
had submitted to the order for eviction. 
‘provided’ he is granted four years time. 
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for vacating the premises. The tenant 
had submitted to the order for eviction 
‘provided’ he is granted four years’ time 
for vacating. 
Rent Controller to have decided to grant 
time or not to grant time...May. be the 
Rent Controller could not have reduced 
the period of four years if the compro- 
. mise had tosurvive. But the Rent Con- 
troller had to decide whether to grant 
four years’ time and allow the parties to 
compromise or reduce the time for evic- 
tion, The order made by the Rent Con- 
troller shows that the Rent Controller 
had agreed to grant four years’ time. 
This in my opinion shows that the Rent 
Controller had exercised his mind and 
came to the conclusion that the bona fide 
requirement of the landlord was satis- 
fied and ап order for eviction should be 
granted, but the tenant will have to be 
given four years’ time fer vacating. The 
learned counsel for the appellant contend- 
ed that the long period of four years’ time 
granted itself showed that the claim of 
the landlord for bona jide requirement of 
additional accommodation could not be 
true and implied that the Rent Controller 
could not have been satisfied as to the 
bona fide requirement of the owner. I 
am unable to agree with this submission 
of the learned counsel. In these days of 
tenancy-legislations and the difficulties 
of the landlord tosecure possession, the 
landlord agreeing to grant four years’ 
time for eviction cannot be said to be 
such an extraordinary period implying 
that the landlord was not requiring the 
building bona fide for purpose of his 
business. If he had not agreed for such 
four years, probably the tenant could 
have dragged on the proceedings ior a 
much longer period than that. In these 
circumstances, the contention that the 
mere fact that the time for eviction grant- 
ed by the Rent Controller was four years 
itself showed want of bona fide require- 
ment could not be accepted. It was 
then contended by the learned counsel 
that in the case of additional accommoda- 
tion required by the landlord under sec- 
tion 10 (3)(c) read with section, 10 (3)(c) 
and the proviso, «ће Rent Controller 
will have to Be satisfied not only: that 
the landlord bona fide requires additional 
accommodation but also the relative 
hardship which may be caused to the 
tenant by granting such relief. 1n other 


Therefore, it was for the 
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words, according to the learned counsel. 

the Rent Controller will have to be 
satisfied also that the hardship caused* to 
the tenant wil] not outweigh the benefit 
or the бопа fide requirement of the owner 

for purpose of additional accommodation. 

Neither the joint endorsement nor the 

order ofthe Rent Controller implied a. 
satisfaction of the fact according to the. 
learned counsel. Though this argument 

is plausible, again on the facts oí this 
case, L am unable to: agree with this 
contention. When the Rent Controller 

orders eviction on the ground of bona fide 

requirement for additional accommoda- 

tion, which I have already implied that 

there was such a finding, it necessarily 

follows that the Rent Controller must be 

also deemed to have been satisfied as to 

the relative hardship caused to the tenant. 

We must also keep in mind that in this. 
case there is no evidence to show that the 

tenant filed any objection to the petition. 
filed by the landlord under section 10. 
(3)(с\ of the Act. As already pointed. 
out, thereis no evidence of any such 

objection produced in this Court. We- 
have, theréfore, to presume that no such 
objection was filed before the Rent Cona 
troller. Though the non-filing of objec- 

tions could not be taken as an admission, 
it goes along way in understanding the 
joint endorsement made by the parties. 
on the petition. I am therefore, satisfied 

that this is not a case," where the order. 

could be assailed on the ground that 

there із no evidence of satisfaction by 

the Rent Controller of the existence of 
the conditions for eviction. The second. 
appeal therefore fails and it is dismissed. 

But there will be no order as to costs. 
No leave, i 


5.7. E Appeal dismissed, 
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IN THEHIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—G. Ramanujam, F. 
E. Radhakrishnan 
v. 


M.S.A. Subramania Mudaliar and 
another Respondents. 


Tamil Nadi Agriculturists Relief Асі (IV of 
1938), section 19(3) (ii) —Decree for money— 
Execution — ud gmeni-debtor filing petition under 
section 19 of the Act—Fudgment-debter owning 
bus and . paying profession tax— Judg- 
ment-debtor not entitled to benefit under the 
Act. 


The plaintiff firm obtained a consent 
decree and proceeded to execute the 
same, The judgment-debtor filed an 
application under section 19 of Act IV 
of 1938. However the decree-holder let 
in evidence that the judgment-debtor 
was running a bus of his own and was 
paying profession tax and therefore he 
was not entitled to the benefits of the 
Act. This was aecepted by the Court 
below. The judgment-debtor Баз come 
on appeal. 


Held, when the dectee-holder had 
produced materials prima facie to show 
that the judgment-debtor was excluded 
by one of the provisos (of section 3 (ii) of 
the Act) it was for the judgment-debtor 
then to addyce materials which were 
ipecifically within his knowledge and 
had a bearing on the applicability of the 
provisos. Admittedly in this case, the 
appellant had not gone to the witness- 
box and had avoided the Court. Once 
the deeree-holder proved that the 
appellant had been doing a separate 
transport business of his own, it could be 
presumed that the appellant would have 
been assessed to profession tax in relation 
to his carrying on such business. 

[Para. 8] 


Appellant* 


Cases referred to:— 
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59 L,W. 36: (1946), 1 M.L.J. 54. 
A.I.R 1946 Mad. 264: 


Appeal against the order of the City 
Civil Court (I. Asst. Judge), Madras, 
dated 29th July, 1976, in І.А. No. 7315 
of 1974.in O.S. No. 5038 of 1969. 


М. V. Krishnan, for Appellant. 


M.S. Umapathy, for M/s. Кај amd Кај, 
for Respondent, 


The Court made the following 


ORDER :—This appeal arises out of ав 
order passed by the lower Court rejecting 
the appeliant's application under section 
19 of the Tamil Nadu Act IV 1938 seek- 
ing for the scaling down of the decree 
dated 13th August, 1972, passed in O.S. 
No. 6038 of 1969. 


2. The respondent, which is a firm, 
obtained a consent decree against the 
appellant for a sum of Rs. 19,700, as an 
assignee of the promissory note executed 
by theappellant for a sum of Rs, 15,000 
in favour of one Manicka Mudaliar the 
second defendant in the suit, as part of 
the sale consideration for a bus MSY 2441 
which he had purchased on 22nd Decem- 
ber, 1966. Subsequent to passing of the 
said consent decree, the decree-holder, 
put the said decree in execution. At 
that stage the appellant filed an applica- 
tion under section 19 of the said Act for 
scaling down of the decree debt on the 
ground that he is an agriculturist as 
defined in the Act and therefore, he 
is entitled to claim the benefit, of that 
Act. The application was resisted by the 
respondent decree-holder on the ground 
that though the appellantowns agricultural 
lands’ he is not entitled to the benefits 
of the Act, as he apart from being a direc- 
tor in a transport company which owns 
and operates 8 route buses, individually 
owns, and operates the transport bus 
MSY 2441 on the route Madras to 
Vengalathur from 22nd December, 1966 
and is also paying income-tax as well as 
profession tax for the business carried on 
by him. The Court below has held that 
though the appellant owns agricultural 
lands, as he is carrying on a transport 
business of his own Бу operating a bus 
MSY 2441 on the route Madras-Ven- 
galathur, it should be inferred that he 
should have been paying the profession 
tax for such business and, therefore, he 
is not entitled to claim the benefits of 


* suit for 
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the said Act, The said decision of the 
dower Court has been challenged in this 
appeal, 


3. According to the learned counsel 
for the appellant the order of the lower 
‘Court holding that the appellant is not 
entitled {о the benefits of the Act IV 


-of 1938 is erroneous, and that there is no. 


basis for the inference drawn by the lower 
Court that the appellant should have 
been paying profession tax for the trans- 
port business carried on by him. It is 
also pointed out by the learned eounsel 
that the appellant's position as a Director 
of Dhanapal Bus Service Private Ltd., 
cannot be taken into account, that even 
if the said Dbanapal Bus Service 
Private. Ltd. had been assessed to 
dneome-tax ог profession.tax, Ње 


appellant eannot be taken to Бе 
automatically assessed ќо income- 
tax or to  profession-tax, and that 


аз he had no other individual and 
separate transport business of his own, 
the finding of the lower Court contra is 
not tenable. As already stated the lower 
"Court hasheld that apart from beinga 
a director of the said Dhanapal Bus 
Service Private Ltd., having192 shares out 
of 1000 shares in the company, the appel- 
lant was operating a bus of his own on 
the route Madras-Vengalathur after hav- 
ing purchased the same from one Manicka 
Mudaliar, the second defendant in the 
which the suit promissory note 
formed part of the consideration, The 
said finding of the, Court below is being 
‘challenged in this appeal. | 


4. Itis said that though the sale agrees 
ment (Exhibit B-7) relating to bus 
.MSY 244! along with the route was 
entered into by him with the said Manicka 
Mudaliar on 22nd December, 1966, the 


‘bus was being operated only by Manicka ` 


Mudaliar and not by him, that the route 
permit has also been subsequently 
renewed only in the name of Manicka 
Mudaliar and ‘therefore, the appellant 
cannot be taken to have operated the 
said bus on the route in question. 


5. However, a perusal of the sale 
agreement “(Exhibit B-7,) shows that the 
bus MSY 2441 covered by the stage 
carriage permit to ply on the route 
Madras to Vengalathur has been sold to 
the appellant Бу Manicka Mudaliar for 
a sum of Rs. 50,000 and that the posses- 
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sion of the bus sold was immediately 
handed over to the appellant. It provides 
specifically that the appellant ean run 
the bus from the date of sale, that .the 
vendor will not lay any claim te the 
income derived from the bus plying om 
the routeon ‘and from 22nd December, 
1965, that the vendor shall have no 
right, title or interest whatever in the 
vehicle after the date of the sale, and 
that he is liable to co-operate with 
the appellant for procuring the permission 
for transfer and for obtaining renewal 
of the, route permit till such transfer of 
permit is ordered. Exhibit В-7, the 
sale agreement, proceeds on the basis 
that the operation of the service has been 
taken over by the appellant and that 
he is is entitled to operate on the route 
from the date of sale. Subsequemtly, 
when.a creditor of the vendor attaehed 
his properties for realisation of the 
amounts due by him, the appellant had 
protested by issuing a notice to his 
vendor that the vehicle sold to him had 
also been attached. That notice which 
is marked as Exhibit B-8 also indicates 
that the appellant has become the owner 
and was possessed of the vehicle pur 
chased by him, under Exhibit В-7. Even 
before the Court in an application filec 
by him for reducing the monthly instal- 
ments payable by him under the com- 
promise decree, he had stated in his reply 
statement that the vehitle MSY 244] 
is not being run and that he is not getting 
any income from the route (Exhihr 
B-6) is the certified copy of the order o 
the Court below rejecting the application 
for reducing the amount of instalment, 
The order refers to the reply statemen! 
filed by the appellant wherein he ha: 
admitted possession of the bus and alse 
his operation on the route, though he 
would say that the route is not yieldinr 
any income. The above documents clearly 
disprove the case put forward. by the 
appellant that he has not taken possessioz 
of the vehicle along with the route as ре) 
the agreement ofsale/(Exhibit B-7) anc 
that Manicka Mudaliar alone eontinuec 
to operate the bus on the route ir 
question. I have to therefore  agret 


- with the lower Court, on the material 


available in the case, that е appellar 
has become the owner ofthe bus MSY 
2441 and has been operating the sai 
bus on the route Madras to Vengalathui 
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vhich he has purchased under Exhibit 


EA 


6. The question then is whether the 
ppellant who is doing a separate trans- 
tort business by operating the bus, which 
е has purchased under apart from being 
. director in a transport company, 
ixhibit B-7,* can be taken to be entitled 
о the benefits of Act IV of 1938 as an 
griculturist, 


7. The learned counsel for the 
ppellant then contends that once it is 
hown that he is possessed of agricultural 
ands, he is entitled to the benefits of the 
ict unless it is shown by the other side 
hathe is not so entitled in view ofthe 
Xceptions contained in the Act, that the 
nus of proving that he is not entitled to 
1e benefit of. the Actis on the decree- 
older and that the said onus has not 


een duly discharged in this case. The. 


'arned counsel refers to the decision in 
undaresan Chettiar у. Muthuzelavendan! in 
apport of his stand that the burden is 
pon the creditor to prove that the 
ebtor is not entitled to the benefits ol 
ae Act, once the debtor is shown to 
ave owned agricultural lands. In that 
ase after referring to three earlier 
ecisions, Ismail, J., observed that the 
urden of proving that a person who has 
saleable interest in agricultural land 
3mes within the scope of one or the other 
fthe provisos to section 3 (ii) of Madras 
с IV of 1938, is on the creditor. The 
ecisions referred to by the learned 
паре are: Veerayya v. Sivagami Achi®, 
eriasami Pillai ү. Sivathia "Pille? and 
uryanarayanamurthi v. Satyanarayanamurthi* 
n Veerayya v. Sivagami Achi? the Judicial 
ommlttee had expressed the view that 
1 the first instance the burden was upon 
1e debtors to show that they were 
zriculturists, that once they showed that 
icy fall within the definition of agricul- 
irists, they would be entitled to the 


— 


1. (1976) I M.L.J. 20: 89 L.W. 91: A.I.R. 1976 
lad. 73. 

2. (1949) 2 M.L.]. 688: 62 L.W. 819: A.LR. 
49 Р.С. 319. 

3. 52 L.W. 470: (1940) 2 M.L.J. 498: A.LR- 
941 Mad. 112. 

4. 59 L.W.36: (1916) 1 M.LJ. 54: A.LR, 
346 Mad, 264. 


relief, unless. they are deprived of the 
privilege by one of the provisos, andi 
that the burden would lay upon any 
one so asserting to prove his case. In 
Perigsami Pillai v. Sivathia Pillai}, a Bench 
of this Court had expressed the view 
that the judgment-debtor who claims to. 
be an agriculurist has to first establish a. 
prima facie case that he falls under one 
of the categories enumerated in section 3. 
(ii) (а) to (d) of the Act and then the 
burden shifts to the respondent to show 
prima facie that the appellant is excluded: 
by one or other of the provisos to that 
section, If that is done, the burden 
again shifts on the judgment-debtor to- 
adduce materials which are specially 
within his knowledge and have a bearing 
оп the applicability of the  provisos. 
The same view has been reiterated in 
Suryanarqyanamurthi у. Satyanargyanamurthi?: 
by observing that when once a person is. 
shown to have a saleable interest in any: 
agricultural lend the burden of proving: 
that he is disentitled to get the benefit 
under one or other of thefour provisos 
to section 3 (ii) of the Act lies upon 
the creditor. The learned counsel. 
relying on the above decisions contends. 
that it is for the respondent decree-holder- 
to prove affirmatively that the appellant: 
falls within any of the four provisos set 
out in section 3 (ii) and that no proof. 
has been adduced by him in this case to 
show that the appellant comes within. 
any of the provisos. | 


8. As already stated, the lower Court 
has held that from the materials placed: 
by the creditor, it could be inferred 
that the appellant has paid profession 
tax for the separate transport business 
carried оп by him. The learned counsel is 
not right in his submission that the onus is- 
always on the decree-holder to prove that: 
the appellant is not entitled to the bene- 
fits of the Act. The decisions referred to- 
above clearly recognise the principle that 
the onus will shift, to the judgment-de btor 
if the materiai placed before the Court 
by the creditor leads to the inference: 
that the judgment-debtor would falb 





1. 52 L.W. 470: (1940) 2 M.L.J. 498: A.I.R, 
1941 Mad. 112. 

2. 59 L.W. 86: (1946) 1 M.LJ. 54: A.LR.. 
1946 Mad. 264. 


I] CHIDAMBARAM QHRTTIAR д. GOVT. OF TAMIL NADU (Kailasam, G7.). 


within the proviso and in such a case he 
has to prove that the said inference is 
: not possible and that he does not fall 
within the proviso. As already stated 
in this case the appellant denied that he 
has got any separate transport company 
Dhanapal Bus Service Private Ltd. But 
as already found on the documents filed 
by the decree-holder the appellant 
has been carrying on a separate transport 
business from December, 1966. Once the 
appellant is shown to have been carrying 
ona transport business by operating a 
bus on the route Madras to Vengalathur 
which he had acquired by purchase from 
Manicka Mudaliar under Exhibit B-7, it 
is possible to infer that he has been 
assessed to profession-tax from December, 
1966 onwards for the business carried on 
by him. In suchan event the burden 
shifts to the appellant and it is for him 
to establish by adducing the necessary 
evidence that he has not, in fact, been 
assessed to profession-tax either for the 


reason that he does not have the requisite, 


turnover or that -he is not liable to pay 
profession-tax. Аз has been pointed 
out by the Bench of this Court in 
Periasami Pillai v. Sivathia Pillai when 
the decree- holder had produced materials 
prima facie to show that the judgment- 
debtor is excluded by one of the provisos 
it is for the judgment-debtor then to 
adduce materials which are specially 
within his knowledge and have a bearing 
on the applicability of the provisos, 
Admittedly, in this case, the appellant 
has not gone to the witness box and 
has avoided the Court. Whether he 
was in fact assessed to profession tax is 
exclusively a matter within his knowledge 
but he has chosen to avoid Court by 
merely saying that the onus was on the 
decree-holder to prove that he had been 
assessed to profession-tax. Опсе the 
decree-holder proves that the appellant 
has been doing a separatc transport 
business of his own, itcan'be presumed 
that the appellant would have been 
assessed to profession tax in relation to 
his carrying on such business. The 
: learned counsel for the appellant would 
say that since thé permit for the route 
still continued to be in the name of the 


vendor, the business should be deemed 


1. 52 L.W. 470: (1940) 2 M.L.J.498: A.I.R. 


1941 Mad. 112. 
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to have been conducted by the vendo: 
Butin this case, it has been shown, tha 
the appellant was operating the bu 
which he purcaased оп 22nd December 
1966, even though the permit for th: 
route stood in the name of his vendor 
That із, іп fact, the agreement, Exhibi 
B-7, enteredinto between the parties 
The agreement specifically provides that 
till the transfer is recognised by th« 
transport authorities the route will be 
operated only by the appellant and th« 
vendor has no interest in the subsequen! 
business carried on by Ыш Is 
this case the ultimate onus which shifte« 
to the appellants has not been dischargec 
by him, and, therefore, the inference 
could be drawn on the materials adducet 
by the respondent that the appellan^ 
should have paid the profession tax for 
the period referred to in the proviso. 


9. In the result, no interference is callec 
for in this appeal The appeal is dis 
missed. There will be no order аз. ќ‹ 
costs, 


S.J. 


IN THE HIGH COURT OF JUDI 

CATURE AT MADRAS. 

Present:—P, S. Kailasam G.F. and V. 

Balasubrahmanyam, F. 

М.А. Chidambaram Chettiar Firm 

by its Partner, N.A. Chidambaram. 
.. Petitioner.” 


Appeal dismissed, 


2. 


Тһе Government of Tamil Nadu. 
represented by the Chief Secretary to 
Government, Madras-9. 

Respondent. 


Constitution of India, 1950, Articles 132 and 
133—Tamilnadu Debt Relief Act (Pres- 
dent's Act (ХХХІ of 1976)—Constitutiona 
uglidity—State Legislature whether competent 
to engct—Not a substantial question of law 
— Not entitled to а certificate, А 


There can be no doubt that the 
questions relating to the validity of the 
Tamil Nadu Debt Relief Act are very 
important and involve the interpretation. 





*S.C.P. No, 255 of 1976 іл М.Р. No 2997 of 1976. 
i 20th August, 1976 


t4 


' the provisins of the Constitution. The 
uesjions do not admit of two opinions, 
т, there can be no doubt about the 
»mpetency of the State Legisla:ure to 
засе the impugned legislation. As the 
uestion is not fairly open to argument, 
will not be а substantial question of 
iw. Hence the petitioner is not entitled 
› а certificate either under Article 132 or 
33 of the Constitution.  [Paras. 5 and Т) 


ases referred to :— 


tbhramaniam v. Muthuswami, (1941) 1 
4.L.J. (Supp.) 1:\ 53 L.W. 109: А.Т.К. 
941 F.C. 47; Additional District Magistrate 
‚ S. Skukla, (1976) 2 5.С.С- 521: (1976) 
irl. L.J.945: A.LR. 1976 SC. 1207; 
ubba Rao v. Veerraju, (1951) 2 MLL.J. 
22: 64 L.W 711 (2): А.К. 1951 Mad. 
69; М.С. Patil v. Ariff, (1935) I.L.R. 13 
'ang. 744; Mahadeva Royal у. Chikka, 
loyal, (1942) 1 M.L.J. 309: A.I.R. 1942 
fad. 368; Ramachandra Rao v. Narayana 
čao, (1948)2 M.L.J. 109: GIL.W 508: 
„І.К. 1949 Маа. 156. 


7. К. Venugopal for C. S. Vaidyanath:n, for 
'etitioner. 

he Order of the Court was made by 
Cailasam, C j.— This petition is filed 
inder Articles 132 and 133 of the 
Jonstitution of India for the grant of a 
‘ertificate by this Court that tbe case 
nvolves a substantial question of law as 
o the interpretation of the Conszitution 
is provided under Article 132 (i) of the 
Donstitution of India and that it fulfils 
he requirements of Article 133 of tbe 
constitution. 


2. The petitioner filed a writ petition 
lor the issue of a Writ of Declaration 
that the Tamil Nadu Debt Relief Act, 
1976 (President's Act for Tamil Nadu, 31 
of 1976) was unconstitutional, illegal and 
void, and for the -issue of a writ of 
mandamus directing the - respondents 
therein to forbear from enforcing or 
attempting to enforee the provisions of 
that Act and the Tamil Nadu Debt 
Relief Rules 1976. “By a Judgment deli- 
vered by us on 19th August, 1976. in 
W.P. No. 2997 of 1976, etc. (batch) we 
held that there was no substance in any 
.of the contentions raised by the learned 
counsel for the petitioner and that the 
impugned legislation fell within the 
powers of the State - Legislature and 
«onld not be attacked on any one of the 
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grounds, Holding that the petitions were 
totally devoid of any substance, we 
dismissed the petitions. ` 


`3. In this petition for grant of leave to 


appeal to the Supreme .Court, learned 
counsel for the petitioner submits that 
the requiremen:s of Articles 132 and 133 
of the Constitution are satisfied and that 
this is a fit cese for granting leave to . 
appeal to the Supreme Court. 


4. Mr. Venvgopal, learned counsel for 
the petitioner, submits that neither the 
Supreme Court пог any other High Court 
has decided the question whether the. 
suspension of Article 19 of the Constitu- 
tion in regard to the right of trade 
will the effect trader's right to com- 
plain of violation of Part XIII (Articles 
301 to 304) of the Constitution, nor is 
there any decision deciding the question 
as to the legislative competence. Learned 
counsel also submitted that: the question 
whether the suspension of the right to trade: 
would suspend commerce and intercourse 
under Articlos 301 to 304 (b) of the Con- 
stitution has not been decided. He further 
submitted that the question whether the 
law relating to non-money-lending and 
non-agricultural debts is within the legisla- 
tive competence of the State and whether 
they are severable had also not been 
finally settled. We have considered the 
three points raised by the learned counsel. 
In disposing of the writ petition we 
have observed that as emergency had 
been proclaimed and under the Prisident’s 
proclamation the right to enforce funda- 
mental rights has been denied the peti- 
toners were deprived of their right to 
question the validity of the enactment on 
the ground that it infringed the funda- 
mental rights conferred on the citizen. 
The two points urged by the learned 
counsel were about the competency of 
the State Legislature to enact the impugn- 
ed legislation апа the petitioners' unrest- 
ricted right to trade, commerce and 
intercourse tbroughout the territory of 
India under tbe rights conferred by Arts. 
301 to 304.of the Constitution of India. 
We have considered the questsons in full. 
We have held that the legislative com- 
petency of the State cannot be questioned 
in view of the decision of the Federal 
Court in Subramaniam v. Muthuswami! and 


1. 53 L.W. 109: (1941) 1 M.LJ. (Supp.): 
A.LR. 1941 Е.С, 47. 
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that the contention that the petitioners’ 
right to trade, commerce and inter-course 
was conferred under Articles 301 to 304 
of the Constitution will not be available 
to them, as they have no right to enforce 
the fundamential right to trade guaranteed 
under Article 19 of the Constitution. We 
have observed that they cannot make any 
claim as money-lender or pawnbroker 
as being entitled to commerce or inter- 
course and that, in any event, their right 
to commerce and intercourse will also be 
subject to the fundamental right to trade. 
In arriving at this conclusion, we followed 


the decisions of the Supreme Court in. 


Additioual District Magistrate, Jabalpur v. 
S. Shuklal. As a result, we dismissed the 
writ petitions iz mine, holding that 
the impugned legislation fell within the 
powers of the State Legislature, that it 
could not be attacked on the ground of 
interference with trade and that the peti- 
tions were totally devoid of any substance, 


5. Learned counsel submits that the 
question of legislative competence as well 
as right to trade is of great importasce 
to the citizens in general, and money- 
lenders and pawn-brokers in particular, 
and as such is a substantial question of 
law. He also submits that а substantial 
: question of the interpretation of the pro- 
visions of the Constitution is involved 
and tbat therefore this is a fit case for 
granting leave to appeal to the Supreme 
Court. Теге can be no doubt the ques- 
tions are very important and involve the 
interpretation of the provisions of the 
Constitution. But, in our view, the ques- 
‘tions do not admit of two opinions, for, 
‘thera can be no doubt about the com- 
petency of the State, Legislature to enact 
the impugned legislation. As we feel that 
the question is not fairly open to argu- 
ment, it will not be a substantial question 
|of law. . 


6. In Subba Rao v. Veerraju? a Full Bench 
of this Courtapproved the test laid down in 
М.С. Patilv. Anf? that, “unless it was fairly 
open to argument that the deeision of the 
High Court on a question oflaw could 
have been otherwise, there would be no 
substantial question of law”. After a con- 
a 

1. (1976) 2 S.C.C. 521: (1976) Crl.L.J. 945: 
АЛ.К, 1976 S.C. 1207. z 

2. (1951) 2 M.L.J.222 : А.В. 1951 - Mad. 
969 : 64 L.W. 711 (2) (Е.В.). 

3. (1935) LL.R. 13 Rang. 744. 
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sideration of the cases cited before it, the 
Full Bench did not agree with the view 
expressed in Mahadeva Royal ч. Ghikka 
Royal! that, if the words “substantial 
question” were to be understood in their 
being of substance to the parties. it must 
be held that the decision in regard to the 
non-admissibility of the documents was а 
substantial question which would entitle 
the petitioner to have a certificate. The 
Full Bench expressed the view that it was 
not possible to say from what the learned 
Judges actually said in that сазе whether 
they thought that the contention as to 
admissibility was arguable, though they 
themselves found no merits in it. The 
Full Bench reiterated the view expressed) 
by a Bench of this Court in Ramachandra 
Rao v. Narayanargo* wherein it was held 
that the Court did not understand the 
decision in Mahadeva Royal v. Chikka Royal? 
to lay down that, whenever a question at 
to the adminissibility of any document 
was raised in an appeal апа that question 
was decided in one way, it followed ips 
facto that there was a substantial question 
of law which would justify the grant o 
a certificate under section 110, C.P.C 
The Full Bench held that when а ques 
tion of law was fairly arguable and wher 
there was room for difference of opinio: 
on it, then such a question would be: 
substantial question of law. 


7. Applying this test, the question in 
volved in this case cannot be said to br 
fairly arguable. In this view, we ar 
unable to accept the contention of the 
learned counsel that а substantial ques 
tion of law is involved. The petitioner + 
not entitled to certificate also on th 
ground that the question involved ha 
been decided by the Federal] Court i 
Subramaniam v. Muthuswami? and by th 
Supreme Court in Additional Distric 
Magistrate, Jabalpur v. S. Shukla*. 

8. The result is that the petitioner is no 
entitled to a certiScate either under Arti 
cle 132 or under Article 133 ofthe Con 
stitution. The petition is dismissed. 

SJ. Appeal dismissec 


1. (1942) 1 M LJ. 309: ALR. 1942 .Мак 
368 


——— 





2. (1948)2 M.LJ. 109: 61 L.W. 508: A.LI 
1949 Mad. 156. 

3, 53 L.W. 109: (1941) 1 M.L.J. (Supp-) 
ALR. 1941 F.C. 47. > 

4. (1976)2 $.C.C. 521: (1976) Crl.L.J. 94. 
A.LR. 1976 S.C: 1207. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Presenr :—Р. `$, Kailasam, CF. and 
V. Balasubrakmanyan, J. 

Theagaraya Chetty Educational 
Institutions, represented by the 


Managing Committees Secretary 
. Appellant* 


3. 


Or. С. Madan Mohan Rao 
Respondent. 


The Tamil Nadu Private Colleges (Regula- 
Won) Act (X1X of 1976), sections 19. 20, 21 
22—Private College—Managing Gommittee 
serving memo. of charges on the Principal in 
May, 197 5—Suspension of Principal оп 26th 
September, 1975—Ordinance 17 of 1975 pro- 
nulgated on 21st November, 1975 —4ct XIX 
af 1976 passed —Impact and effect. 


Ihe principal of a private college was 
‘laced under suspension by the managing 
sommittee on the 26th September, 1975. 
Subsequently, the Tamil Nadu Private 
Jolleges (Regulation) Ordinance, 1975 
«as promulgated on 21st November, 1975. 
Whe suspended principal filed 2 writ 
tition challenging the validity of the 
-uspension after the Ordinance came 
into force and this was allowed holding 
hat suspension expired under the 
Jrdinance on 21st January, 1976. Sub- 
equently Act of ХІХ 1976 was passed. 
Эп appeal by the managing committee. 
led : A reading of sections 19, 20, 21, 
nd 22 (of the Act XIX of 1976) shows 
hat not only proceedings that were com- 
аепсей before the Act came into force 
were not repealed, but they were also 
ecognised and dovetailed into the provi- 
«ons of the Act enabling the aggrieved 
eacher to appeal The order passed 
«fore the Act came into force was 
ppealable under section 22 and a second 
ppeal was provided under section 21. 
"he enquiry which commenced before the 
act came into force did not stand repe- 
led on the coming into force of the Act, 
ut, on the other hand, was effective and 
ould be gone into under the contract of 
*rvice entered into between the perties. 
4 was also clear from the provisions of 
action 19 (3) (aj and (5) that the restric- 
ion to the periad of suspension to two 





W.A. No. 55 of 1976, * 30th April, 1976. 
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months was confined only to enquiries 
that had commenced after the Act came 
into ferce. In the circumstances, the pro- 
visions relied on by the first respondent 
(suspended principal) namely, sections 
19 (3) (z) and (5) were not applicable. 

(Para. 12] 


'Though section. 19 contemplates suspen- 
sion only for a period of two months and 
four months under special circumstences, 
itis not made applicable under any of 
the provisions of the Act to enquiries that 
were commenced before the Act came 
into force, In determining the rights of 
the parties, the Court will have to 
construe the provisions of the enactment . 
So construing sections 18 to 24, it is clear 
that the provisions of section 19 are not 
made applicable to enquiries that had 
commenced before the Act came into. 
force. [Para. 13]. 


Appeal under Clause 15 of the Letters 
Patent against che Order of the Honour- 
able Mr. Justice Ramanujam dated 26th 
March, 1976 and made in the exercise of 
the Special Original Jurisdiction of the 
High Court in W. P. No. 7444 of 
1975* presented under Article 226 of the 
Constitution of India to issue a writ of 
mandamus calling for the records of the 
respondents in so far as it relates to the 
Ordinance 17 of 75 (section 19) and the 
alleged order of suspension dated 26th 
September, 1975 passed by the 2nd res- 
pondent and direct the respondent to 
implement the provisions of the section 
19 of the Ordinance 17 of 75 in so far as 
it relates to the petitioner. 


Cases referred to:— 

Theageraya Chetty Educational Institution 
v. University of Madras (1977) 90, L.W. 
22 ; State of Punjab v. Mohar Singh, 
1955 S.C.J. 25: (1955) 1 S.G.R. 893: 
А.Т.К. 1955 S.C. 84. 

V: K. Thiruvenkata Chari, for В. PunyakoH 
Chetty and V. Shanmugham, for Appellant. 


The Government Pleader and Р. Kesava 
lyengar and E. Padmanabhan, fot Respon- 
dents 


The Court delivered the following 


JUDGMENT: This writ appeal is preferred 
against the judgment of Ramanujam, J.,by 





* Reported in 90 L, W, 22. 


1] 


the second respondent їп Writ Petition No. 
3444 of 1975. The writ petition was filed by 
the first respondent herein, Dr G. Madan 
Mohan Rao, praying for the issue of a 
writ of a mandamus directing the respon- 
dents, namely, The State of Tamil Nadu, 
Theagaroya Chetty Educational Institu- 
tions represented by the Managing Com- 
mittee’s Secretary and tbe Managing 
‘Committee, to implement the provisions 
of section 19 of Ordinance 17 of 1975 so 
far as it related to the order of suspension 
passed against him on 26th September, 
1975. 


2. The first respondent is the Principal 
and Professor of Zoology in Sir 
"Theagaraya College, Madras. On 26th 
May, 1975, the Gommittee of Manage- 
ment served on him a memo. of charges. 
He was asked to' give his explantion 
‘before Ist July, 1975, The Committee 
of Management proposed to convene 
а meeting on 25th August, 1975, 
to consider the charges framed against 
him. The appellant filed a petition, 
see Theagaraya Chetty Educational — lwsti- 
tutions, represented by its Secretary and 
Gorrespondent у. University of Madras! 
to quash the order of the University 
directing the appellant to make the 
Principal responsible for all admissions, 
and in W.M.P. No. 5607 of 1975 in 
W.P. No. 3872 of 1975, the first respondent 
obtained a stay of disciplinary procedings 
against him. The stay of enquiry was 
granted till 15th July, 1975. But the 
first respondent was asked to file his 
explanation before Ist July. 1975. On Ist 
July 1975, the first responden filed his ex- 
planation. The appellant withdrew W.P. 
No. 3872 of 1975. 
respondent filed a suit, O.S.No. 6051 of 
1975. On 25th August, 1975, for a 
declaration that the Constitution of the 
committee was illegal and for an injunction 
restraining the managing committee from 
interfering with his duties and functions 
as Principal. On the same date, an interim 
injunction was granted in I.A. No. 16649 
of 1975. On 24th September, 1975, the 
order of injunction was vacated and І.А. 
No. 16649 of 1975, was dismissed. The 
first respondent’ preferred an appeal, 
€.M.A. No. 158 of 1975, agaiust the 


1. W.P. No. 3872 of 1975 since reported in 
(1977) 90 L.W. 22. | 
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dismissal of I.A. No. 16649 of 1975 and, 
pending that appeal in C.M.P. No. 82 
of 1975, an interim injunction was 
granted restraining the managing 
committee from holding the meeting at 
4 p.m. on 26th September, 1975. The 
meeting of the managing committee was 
in fact held at 4-10 p.m. and the first 
respondent was suspended and the 
thirteenth respondent was appointed as 
principal in charge. Immediately, the 
thirteenth respondent assumed charge a: 
principal. A little later, at 4-30 p.m. 
on 26th September, 1975. in С.М.Р. 
No. 82 of 1975, the Court directed the 
parties to maintain the status quo as al 
4-30 p.m. on 26th September, 1975. 


g The Tamil Nadu Private Colleges 
(Regulation) Ordinance, 1975 (17 of 1975, 


was promulgated on 21st November 
1975. On 6th December, 1975, the 
first respondent filed C.M.P. No 


123 of 1975 in C.M.A. No. 158 of 197: 
praying for ieave to raise additiona 
grounds relating to the applicability o! 
the Ordinance. On 12th December, 1975 
the first respondent filed O.S. No 9297 o 
1975 for a declaration that the order datec 
26th September, 1975, suspending hin 
was inoperative and not honest. Time foi 
counter was granted in І.А. No. 262% 
of 1975 and the application was postec 
to 12th January, 1975. In the meantime 
on 20th December, 1975, W.P. No. 744 
of 1975, out of which this writ appea 
arises, was filed by the first respondent 
On .5th January, 1976, C.M.A. No. 151 
of 1975 and the applications filed by th 
first respondent were dismissed. Thi 
suit, O.S. No. 9297 of 1975, filed by th 
first respondent was dismissed on 2n 
February; 1976. On 21st January, 197€ 
judgment was pronounced in W.F 
No. 7444 of 1975 holding that the suspen 
sion made on 26th September, 197: 
expired under the Ordinance. Aggrieve: 
against that order, Theagaraya Chett 
Educational Institutions, represented b 
the Managing Committee's Secretary th 
second respondent in the writ petition 
has preferred the present writ appeal. 


4. The learned Judge held that, айе 
the-coming into force of the Ordinance 
the college committee which existe: 
before the Ordinance came into forc 
could not have any diciplinary jurisdic 
tion over the teachers of the colleg 
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except in respect of proceedings that 
were saved by the explanation to 
section 20. According to the learned 
Judge, the order of suspension pending 
enquiry passed earlier by the former 
committee cannot be said to survive. 
‘Holding that the order of suspension is 
subject to section 19(3)(4) and its dura- 
tion is curtailed by the rule of limitation 
prescribed therein, the learned Judge 
beld that the order of suspension should 
be taken to have been limited for a 
period of two months, . 


5. In this appeal Mr. V.K. Tiruvenkata- 
chari, the learned counsel for the 
appellant, submitted that, on an analysis 
of the various provisions of the Act, it 
would be clear that the Act had not 
come into force at all and that till the 
various steps contemplated under the Act 
were taken, the contract entered into 
between the management and the 
principal would continue to govern and 
the enquiry could be proceeded only 
under the terms of the contract of service. 
Regarding the question of the duration 
of suspension, it is contended by the 
'earned. counsel that the provisions of 
tection 19(3)(5) are not applicable as 
the provisions are intended to apply 
mly to enquiries that commence after the 
Act came into force, and as such, the 
»eriod of suspension is not limited to two 
nonths. 


5. The Tamil Nadu Private Colleges 
(Regulation) Ordinance, 1975, was 
»romulgated on21st November, 1975. 
Ihe President issued а proclamation on 
JIst January,-1976, under Article 356 of 
һе Constitution in relation to the State of 
Tamil Nadu declaring that the powers 
X the Legislature of the State shall be 
ixercisable by or under the authority of 
he Parliament. 'The Governor of Tamil 
Nadu by virtue of the powers conferred 
xn him by the President promulgated the 
Tamil Nadu Private Colleges (Regula- 
ion) Ordinance, 1976 (Tamil Nadu 
Jrdinance 1! of 1976). 
Act, (Act XIX of 1976) was passed by the 
?arliament repealing the provision of 
Tamil Nadu Private Colleges (Regula- 
ion (Ordinance, 1576). ; 


*. Under the enactment certain safe- 
‘uards are given to the teachers and 
ther persons employed іп private colleges 
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in Tamil Nadu. Chapter III of the Act 
provides for the formation of a College: 
Committee, its constitution and functions. 
Section 11 requires that every private. 
college shall have a collage committee, 
which shall include the principal of the 
private college and two senior professors. 
employed in the private college. Section 
12 provides for the appointment of 2 
Secretary empowered to exercise -such 
powers and periorm such functions as 
may be prescribed. Section 13 provides 
lor meetings of the college committee, 
which is enjoined to observe rules of pro- 
cedure in regard to transaction of busi- 
ness at its meetings as may be prescribed.. 
Regarding the functions of the college 
committee, section 14 enacts that the 
committee has the authority to take dis- 
ciplinary action against teachers and 
other persons of the private college. It 
also provides that the educational agency, 
which is the management of tke private 
college, shall be bound by anything done. 
by the College Committee in the dis- 
charge of the functions of the committee 
under the Act. 


8. Chapter IV deals with the terms and 
conditions of service of teachers and other 
persons employed in private colleges. 
Section 18 provides that every teacher 
or every other person employed in any 
private college shall be governed by such 
code of conduct as may be prescribed. 


: and if any teacher or other person so em- 


ployed violates any provision of such code 
of conduct, he shall be liable to such dis- 
ciplinary action as may be prescribed. 
The college committee is empowered to 
define the standards of conduct to be 
observed by teachers and other persons 
employed in the private college, such 
standards not being inconsistent with the 
provisions of the Act and the rules made 
thereunder. Section 19 deals with the 
power of dismissal, removal or reduction 
im rank or suspension of teachers or other 
persons employed in private colleges. The 
section protects a teacher or any other 
person employed in private colleges by 
providing that he shall not be dismissed, 
removed or reduced in rank or his 
appointment otherwise terminated, except 
with the prior approval of the" competent 
authority. The college committee will 
have to enquire. Disciplinary action will 
have to be taken by the college com- 
mittee and the dismissal or removal oz 


T. 


reduction in rank can oniy be made with 
the prior approval of the competent 
authority. . 
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9. Before considering the other sub-sec- 


tions of section 19 it is necessary to notice . 


a contention that was put forward by 
Mr. V. K. Thiruvenkatachari on behalf of 
the appellant. He submitted that, 
though the Act states that the provisions 
of the Act shall be deemed to have come 
into force on 21st November, 1975, it 
cannot be taken that the Act has come 
into force at all; the machinery for the 
working of the Act has not been put into 
operation. Inother words, the learned 
counsel , submitted that the colleges’ com- 
mittee as requirad under section 1! had 
not been constituted as the two senior 
professors had not been named. The 
Secretary of the colleges committee as 
required under section 12 had not been 
appointed. It was also pointed out that 
the rules of procedure governing the 
college committee as contemplated 
under section 13 had not been prescribed. 
It was further pointed out that the Code: 
of Conduct as required under section 18, 
the violation of which makes a teacher 
liable to disciplinary action, had not been 
_ prescribed and the college committee 
has not defined the standards of conduct 
required to be observed by the teachers 
as envisaged under section 18 (2). Asno 
College Committee has been appointed, 
as no rules of procedure for the conduct 
of the meetings have been prescribed, as 
no Code of Conduct has been prescribed 
as envisaged under the Act and as such 
standards of conduct have not been 
defined by the college committee, it was 
submitted that the enactment is just a 
skeleton without any flesh or blood or 
life, and, therefore, in effect, the law 
cannot be deemed to have come into 
force. The learned counsel invited us 
to decide this question as a large number 
of private colleges, in taking disciplinary 
proceedings, will be governed by the 
judicial ruling оп this mátter. 
However interesting the ‘question may 
be and however tempting the invitation 
of the learned counsel is, we refrain from 
expressing our opinion on this question, 
as the appeal can be decided without 
answering this difficult question. 


10. In the present appeal, we are 
concerned with the disciplinary aetion 
that was launched against the first 
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respondent on. 26th "May, 1975. The 
Act came into force on 21st November, 
1975. Unless the proceedings that were 
commenced before the Act had Ween 
invalidated because of the coming into. 
force of the Act, there could be no 
objection to the proceedings going on, 
it.beinga pre-Act enquiry, which is 
governed by the contract between the 
parties. On this aspect, Mr. Kesava 
Iyengar, the learned counsel for the first 
respondent-principal, submitted that the 
Act is a beneficial legislation intended to- 
protect the teachers and others employed 
in private colleges from the arbitrary and 
unjustified actions of the private 
. management, and as such, from the date 
of the Act, it must be presumed that the 
rights of the private institutions to take 
any disciplinary action had ceased, 
whether it was for acts that were com- 
mitted before the Act came into force, or 
later. To substantiate this contention, the 
learned counsel relied on the provisions 
relating to the constitution of the college 
committee and entrustment of disciplin- 
ary jurisdiction against teachers and 
other persons of the private colleges to 
the committee from the date the Act came 
into force. Though the submission 
appears reasonable with regard to the 
acts committed and disciplinary proceed- 
ings commenced after the Act came into 
force, it does not on the face of it appear 
to apply to acis commited by teachers. 
and others before the Act tame into force 
and to disciplinary proceedings com- 
menced before the Act came into force 
under the agrsement between a private 
college and teachers. While it is possible 
to construe the provisions of the Act as 
governing disciplinary enquiry. which 
commenced after the Act came into force, 
we are unable to construe the sections 
as requiring that the disciplinary enquiry 
which commcnced before the Act came 
into force сап only be conducted by the 
oommittee that is to be formed under the 
Act. To answer the question whether the 
enquiry that was commenced before the 
Act came into force could be continued 
under- the terms, of the contract, and 
more especially the question that arises for 
consideration in this writ appeal, namely, 
whether the provision of section 19 (ә) 
(5) which restricts the period of suspension 
to two months,. is applicable to an 
enquiry that commenced before the Act 
came into force,'it is necessary to consider 
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the provisions of section 19 апа sections 
20, 21 and 22, 


11., Section 19 (3) (a) prohibits placing 
under suspension any teacher except 
when an enquiry into the gross miscon- 
duct within the meaning of the Code of 
Conduct prescribed under sub-section (1) 
of section 18 is contemplated. Section 19 
(3) (D) protects a teacher from being 
kept under suspension for more than a 
period of two months from the date of 
juspension. If the enquiry is not com- 
pleted within the period contemplated, 
without prejudice to the enquiry, the 
teacher shall be deemed to bave been 
restored as teacher. The proviso to 
section 19 (3) (5) enables in certain 
circumstances the competent authority to 
extend the suspension for another period 
of two months. 'The answer to the crucial 
question whether the first respondent 
in this case can be kept under suspension 
for more than two months will depend 
upon the construction of section 19 (3) 
(а) and (b). Section 19 (3) (a) provides 
that ‘no teacher can be placec under 
suspension except when an enquiry into 
the gross misconduct within the meaning of 
the Code of Conduct prescribed under sub- 
section (1) of section 18 of such teacher is 
contemplated (underlining is ours). The 
section therefore relates to enquiries into 
gross misconduct that commenced after 
the Act came into force. This is made 
clear by the opening words of section 19 
(3) (5) which are as follows: 


*No suck suspension shall remain in 
force {ог more than a period of two 
months." 


(The underlining is-ours.) 


The suspension contemplated is one 
made under section ;9 (3) (a), that is 
in an enquiry into the gross misconduct 
as contemplated under section 18 (1), 
that is an enquiry which commenced 
after the Act came into force. It. there- 
ore, cannot apply to an enquiry that was 
:0mmenced before the Act came into 
отсе. In this view, the restriction of 
the period of suspension to two months 
зайпоє apply to an enquiry that was 
commenced before the Act came into 
orce. 

12. А reading of sections 20, 21 and 
22 lends considerable support to this 
new. The Explanation to section 20 
з very important and it runs as follows: 
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“In this section, the expression ‘order’ 
includes any order under made оп or 
after the date of the commencement of 
this Act in any disciplinary proceeding 
which was pending on that date." 


An order mzde ол the date of the 
commencement of this Act ean only 
relate to an enquiry which was pending 
on the date ої the commencement of the 
Act. This is made clear by the last 
partof the Explanation, which says “in 
any disciplinary proceeding which was 
pending on that date." Itis clear there- 
fore that'the order contemplated in the 
Explanation їз an order passed on or 
after the date of the commencement of 
the Act in any disciplinary proceedings 
which was pending on that date. Against 
such an order, an appeal is available to 
such authority or officer as may be 
prescribed. For the purpose of an 
appeal, the validity of an order passed 
on or after the date of the commence- 
ment of the Act in any proceeding which 
was pending on the date when the Act 
came into force is recognised and the 
appeal is provided to the authority con- 
stituted under the Act. So alo a 
second appeal is provided for under 
section 21. Section 22 makes the position 
clear. It provides that if before the date 
of the commencement of the Act, any 
teacher or other person employed in 
any private college has been dismissed, 
or removed, or reduced in rank, and any 
appeal preferred before that date is- 
pending, such appeal shall stand trans- 
ferred to the appellate authority pres- 
cribed under section 20 and to the 
Tribunal as the case may be. It is also 
provided that any order made in at. 
appeal before the date of the commence- 
ment of the Act is deemed to be an order 
made under this Act and shall have 
effect accordingly. It is therefore clear 
on a reading of sections 19, 20, 21 and 22i 
that not only proceedings that were com- 
menced before the Act came into force 
are not repealed, but they аге alsa 
recognised and dovetailed into the provi- 
sions of the Act enabling the aggrieved 
teacher to appeal. The’ order passed 
before the Act came into force is appeal- 
able under section 22 and a second apeal 
is provided under section 21. We have 
therefore no hesitation in coming to the 
conclusion that the enquiry, which com- 
menced before the Act came into force 


Y] 






does not stand repealed on the coming 
jinto force of the Act, but, on the other 
]hand, is effective and can be gone into 
dunder the contract of service entered into 
ibetween the parties. It is also clear from 
‘ithe provisions of section 19 (3) (a) and 
(b) that the restriction to the period of 
suspension to two months is confined only 
jto enquiries that had commenced after 
|the Act came into force. We are, on a 
|reading of the sections, satisfied that the 
|provisions relied on by the learned 
counsel for the first respondent, namely, 
{sections 19 (3) (a) and (5) are not appli- 
cable. - 


f 


13. Mr. Kesava Iyengar finding an insur- 
smountable obstacle in the working of 
section 19 to his contention that the 
-maximum period of suspension prescribed 
is applicable to enquiries that commenced 
before the Act came into force, tried to 
approach the problem in a different 
manner. He submitted that the object 
of the enactment was to provide protec- 
tion for the teachers and others employed 
in private colleges from the whimsigal 
and arbitrary acts of the private manage- 
‘ment. In doing so, the Legislature 
«wanted to restrict the period of suspension 
‘to two months and under, special reasons, 
to a total period of four months, and 
this principle should be made applicable 
‘to enquiries that commenced before the 
Act came into force. The learned 
-counsel relied on section 24 in support of 
his contention and submitted that the 
sintention of the enactment should prevail 
-over any contractual relationship 
between the parties. Section 24 provides 
-as follows: | 


(i)'"This Chapter ог any rule providing 
for all or any of the matters specified 
. in this Chapter or any order made in 
relation to any such matter shall have 
effect notwithstanding anything con- 
tained in any—(i) other law for the 
time being in force, or 


(ii) award, agreement or contract of 
service, whether such award, agreement 
or contract of service was made before 
or after the date of commencement of 
this Act, pr ° ` 

(iii) judgment, decree ог order of 
Court, tribunal or other authority.” 


It may be noted that the terms of any 
:award, , agreement or contract of service, 
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which provides more favourable terms 
to the teacher or other persons is saved. 
The contention of the learned counsel is 
that not only the provisions of Chapter 
IV, but also the rules, provide that 
any of-the matters or orders made in 
relation to any other matter should 
prevail over the terms of the contract, 
including the mode of enquiry and also 
the right to suspend {ог a particular 
period. It was submitted that, if the 
Chapter had an overriding effect, it 
would be contrary {о the spirit of the 
legislation to say that in the case of some 
enquiries, namely, those enquiries that 
were commeneed before the Act came 
into force, the period of suspension might 
be indefinite. However attractive this con- 
tention may be, we are unable to accept 
it, for, in fact the enquiries that were 
commenced befor the Act came snto force 
are not at all covered by any of the pro- 
visions of the Act. Though section 19 
contemplates suspension only for a 
period of two months and four months 
under special circumstances, it is not 
made applicabie under any of the pró- 
visions of the Act to enquiries that were 
commenced before the Act came into 
force. In determining the rights of the 
parties, thc Court will have to construe 
the provisions of the enactment. Thus 
construing sections 18 to 24, it is clear 
that the provisions of section 19 аге not 
made applicable to enquiries that had 
commenced before the Act came into 
force. 


14. In State of Puujab у. Mohar Singh's 
the Supreme Court laid down the princi- 
ple governing the result of a repeal of an 
enactment and the effect of the provisions 
of section 6 of the General Clauses Act. 
The Supreme Court observed that when 
the repeal is followed by fresh legislation 
on the same subject, the Court will have 
to look to the provisions of the new 
Act, but only for the purpose of deter- 
mining whether they indicate a different 
intention. The Supreme Court held: 





“The line of enquiry would be, not 
whether the new Act expressly keeps 
alive old rights ара liabilities, but 
whether it manifests an intention to 
destroy them. We cannot therefore 
subseribe to the broad proposition that 


Praia eae or aie ead eras 
1. 1955 5.0.7. 25: (1955) 1 S.C.R. 89- 
A.I*R.1955 S.C. 84. 
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section 6 of the General Clauses Act is 
ruled out when there is repeal of an 
enactment followed by a fresh legisla- 
tion. Section 6 would be applicable in 
such cases also unless the new legislation 
manifests an intention incompatible 
with or contrary to the provisions of 
the section. Such incompatibility 
would have to be ascertained from a 
consideration of all the relevant provi- 
sions of the new law end the mere 
absence of a saving clause is by itself not 
material.” 

ipplying the above principle to the new 


nactment, we are unable to find any, 


aanifest intention to destroy the provi- 
ions of the contractual relationship regard 
ag the enquiries that were started before 
he Act came into force. On the other 
апа, as pointed out by us, sections 19, 
0 and 22 keep alive the enquiries that 
тесе commenced before the Act came 
ito force. For these reasons we are 
nable to agree with the reasoning and 
onclusions arrived at by the learned 
udge that under section 24 the private 
3anagement cannot pass an order of 
uspension against a teacher beyond a 
eriod of two months as- the provisions 
f the Ordinance would override tke pro- 
isions of the agreement of service and 
ny order of suspension based on the 
ower traceable to the agreement of 
arvice cannot survive for more than two 
ionths. We hold that the order of 
uspension survives. 


5. In the result, the writ appeal is 
lowed. No order as to costs. 


i. J. Appeal allowed. 


N THE HIGH COURT OF JUDI- 
ATURE AT MADRAS. 


'RESENT:— V. Ramastoami, J. 
*S. Abdul Hameed 


Appellant* 


- V. Rangaswami Chettiar 
Respondent. 
Transfer of Property Act (1V of 1882), 
‘ction 106 — Termination of tenancy —Notice 
quiring tenant to vacate and surrender posses- 
on of the property on 30tk November, 1969 
-Notice held valid. 


‘he plaintiff issued a notice on 7th 
lovember, 1969, terminating the tenancy 


3. A. No. 1177 of 1973. 24th Fune, 1976. 
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and called upon the tenant to vacate the- 
property and give possession within the 
end of the month. It also called upon 
the tenant to ‘vacate and surrender posses- 
sion of the property on 30th November, 
1969. The question was whether this 
was in accordance with section 106 of 
the Transfer of Property Act. 


Held: Section 106 requires the notice- 
to expire with the end of the month o 

the tenancy. In the instant case, the 
tenant was asked to deliver possession on- 
the 30th November, which would be at 
the last moment of the day as pointed’ 
by the Privy Council in Sidebotham v.. 
"Holland, (1895) 1.Q.B. 378. "The notice 
was, therefore, in order. 


(Paras. 4 and 6.3, 


Cases referred to: 


Gnanaprakasam Pillai v. FS. Vaz, 60. 
M.L.J. 223 : 33 L.W. 763: A.LR. 1930 
P.C. 287 ; Sidebotham v. Holland, (1895). 
1 Q.B. 378; Muthukrishna Reddi v. Ponnu- 
sami, (1966) 1 M.L.J. 71 : 79 L.W. 30. 


Appeal against the decree of the Sub- 
Court Erode, in А. S. No. 21 of 1973, 
preferred againct the deeree of the Diş- 
trict Munsif of Erode in O. S. No. 596. 
of 1970. 


N. Stoamani, N.K. Mitra and V. Narayana- 
swamy, for Appellent. 


C. Vasudevan and Т. Nandakumar, for 
Respondent. 


The Court delivered the following 


Juoomenr:—The only point that is urged 
by the learned counsel for appellant in. 
this second appeal is that the notice to 
quit given by the plaintiff (respondent) 
after termination of the tenancy was not. 
in accordance with law and that there- 
fore the suit is not maintainable. 


2. 'Ihe tenancv is in respect of a vacant: 
site and it was a monthly tenancy, the 
monthly rent being Rs? 40. The tenancy 
commenced on Ist June 1959. The plain-- 
tiff issued a notice on 7th November, 
1969 terminating the tenancy. It is stated. 
in this notice that the tenant should 
vacate the property and give possession 


Naidu) 1- Though 


1) | ABDUL HAMEED 0. RANGASWAMI OHETTIAR (Ramaswami, ў.) 4 


«within the end of the month. It also 


-called upon the tenant to ‘vacate and: 


Aurrender possession of the property. on 
30th November, 1969.’ i f 


- 3. The question for consideration is 


whether this notice complies with the pro- 
[visions of section 106 of the Transfer of 
Property Act. ` 


34. That section requires the ‘notice-to 
‘fexpire with the end of the month of the 


tenancy, Accroding to the learned counsel, 
requiring to vacate and surrender posses- 
sion of the property on the 30th of 
November, does not satisfy the require- 
ment of section 106 of the Transfer of 
Property Act.. 


5. In Gmanaprakasam Pillai v. F.S. Vaz} 
&his Court had to consider whether a notice 
given on 15th September, 1930,to vacate 
and deliver possession on the forenoon o! 
the Ist of October, was valid in the case 
of a monthly tenancy. This Court held 
that the notice to quit was a good notice. 
‘in the course of that judgment, the 
dearned Judge referred to Sidebotham v. 
Holland, wherein the Privy council held 
that the notice requiring to quit on the 
last day of the expiry of the tenancy as 
also on the succeeding date was valid. 
“That means the notice to vacate and 
-deliver possession on 30th November, ог 
the Ist December would both be valid. 
dn the first instance, it would be a case 


discussed only this point, it was only . 
obiter dictum as the tenant in that case h 
purchased the property itself and there м 
no need for him to vacate. Even so, tb 
was a case where the tenant was asked 
vacate and deliver possession on or befc 
3Ist December, 1970, and the learn 
Judge considered!whether the request | 
deliver possession before 31st Decemb 
1970 would be in order, and held that 
; would not be in order. It is not песе 
sary for me in this case to consider tl 
“question as no such expression is used 
„this case, The tenant was asked to deliv 
possession on the 30th November, whi 
would be at the last moment of the d; 
as pointed out by the Privy Counsel | 
Sidebotham у. Hollandi. The notice 
‘therefore, in order. - 


7. The second appeal fails and is di 
missed. But there will be no order as 
costs. The tenant is given time to vaca 
the property and deliver possession with 

three months from this date. 


S.J. ‘Appeal dismisse 


-f notice to quit on the last moment of > 


the day and in the case of succeeding. 


-day, the notice to quit is at the first 
moment of the day. So, in whichever 
way the notice is issued, it would be 
valid. It would not be valid only if the 
‘tenant is asked to vacate before the ‘last 
date of the tenancy, ie., before the 30th 
‘November, in this case. This decision 
was followed 
Ponnusami Naicker®, 


-6. The learned counsel for the appellant 
brought to my noticca decision of Rama- 
prasada Rao, 7. (Karuppan v. Rangaswami 
the learned Judge 





in Muthukrishna Reddi v.. 


`1. (2931) 60 M.LJ: 223 : 33 L.W. 763: 


„А.Т.К. 1930 P.C. 287. 


2. (1895) І.О B. 378. 
3. (1966) 1 M.LJ. 71:79 L.W. 30. 
4. GRP, No. 1516 of 1972. 


t 


— —— —  <—є`__—_———ө....... 
1. (1895) 1 О.В, 373. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 


and 


C3. 


PREsENT:—P. S. Кайаѕат, 
F. Balasubrahmgnyan, 7. 


D. Chelliah Nadar and another 
Appellants? 


another 


Respondents. 


SG. Laktha Bai and 


The Travancore Christian Succession Act 
‘Regulation Il of 1092), Indiau Succession 
Act (XXXIX of 1925), section 29 (2), the 
Part В States (Laws) Act (Ш of 1951), 
section 6—Suit for declaration of title— 
Plaintiffs whether governed by Travancore 
christian Succession Act or the Indian Succes- 
Mon Act—Travgncore Christian Succession 
4ct law corresponding to Indian Succession 
A:t—Travancore Christian Succession Act 
wot repealed. 


[he Travancore Regulation II of 1092 
s a law corresponding to the indian 
juccession Act. [ Para. 8] 


Inder section 29 (2), of the Indian 
Juceession Act relating to Intestate suc- 
ession the Act was not made applicable 
о cases where there was any other law 
or the time being in force. On a 
xroper construction of the intention of the 
‘nactment, it was seen that the Indian 
succession Act, even after the merger of 
he States, would not be applicable to 
Jhristians in the Indian States. Thus 
ub-section 29 (2) stood, as much as 
ection 29 (1), thereby excluding the 
pplication of the enactment to Hindus, 
Muhammadans, Buddhists. Sikhs or Jains 
nd also persons who were covered by 
ny other law for the time being in 
orce, one such law being the Travan- 
ore Regulation II of 1092, Therefore, 
slong as the Indian Succession Act of 
925,stood, with section 29 ( 1) and (2) in 
act,the Travancore Regulation could not 
€ said to have been repealed because of 
ic provisions of section 6 of the Part B 
tates (Laws) Act. 


[Para 9] 


a p : _—— 
L.P.A.22 of 1972. 21st Faly, 1976 
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Cases referred to:— 


Custodian of Evgcuee Property v. Abduk . 
Shakoor, (1961) 3 S С.К. 855: A.I.R. 1961 
S.C. 1087. Abdul Kadir v, State of Kerala,. 
(1963) 1 S.G.J. 75 : ALR. 1962 S.C. 
922; Anant Prasad v. State of Andhra: 
Pradesh, (1964) 2 M.L.J. (S.C.) 1: (1964). 
1 S.C.]. 615: (1964) 2 An. W.R. (S.C.) 
1: A.LR. 1963 S.C. 853; Kurian August 
v. Devassy Aley, A.LR. 1957 Trav. Co. 
1; Solomon v. Muthiah, (1974) 1 M.L.]. 
53. Ё 


Appeal under Class 15 Letters Patent: 
against the judgment of Raghavan, J., 
dated 23rd June 1972 in S.A. 1719 of 
1971. 


G. Ramaswamy, íor Appellants. 


R. Érishnamuriby and К. Sreekumgran Nair, 
for Respondens. f 


The judgment of the Court was delivered: 
by 


Kailasam. C7.—The plaintiffs are Һе 
appellants in this Letters Patent Appeal. 
The plaintiffs sued for a declaration of 
their title to and possession of the suit pro-- 
perties and for an injunction. Plaintiffs 1. 
and 2, Chelliah Nadar and Mercy Bai, 

are husband and wife. The first defen- 
dant, Lalitha Eai, is the sister of the first: 
plaintiff. The second defendant Muth.. 
ayyanis the husband of the first defen- 
dant. The suit properties belonged to- 
one Daniel Nadar, the deceased father- 
of the first plaintiff. Daniel Nadar died: 
as а Travancore Christian leaving be. 

hind him, his son, the first plaintiff, and. 
four daughters, including the first defen- 

dant. The contest is between the son. 
and the daughter of Daniel Nadar. 

If the Christian Succession Act of 

Thavancore is applicable, the first plain- 

tiff will be the sole heir. But, if the- 
Indian Succession Act is applicable, the 

first plaintiff and the first defendant: 
would each be entitled to a half share. 
"in the properties. 


2. The trial Court found thas the Indian. 
Succession-Act governed the parties to- 
the suit and dismissed the suit. Gn. 
appeal, the learned District Judge of 
Kanyakumari held that the first plain. 
tiff was not entitled to claim exclusive- 
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title to the properties. In the second 
.appeal preferred by the plaintiffs, 
Raghavan, J., came to the conclusion 
that the Indian Succession Act was 
applicable. But, considering the impor- 
tance of the question, gave leave to 
prefer a Letters Patent Appeal. Thus 
the matter has come up before a Bench. 


3. The one question that arises in this 
Letters Patent Appeal is whether the part- 
ies are governed by the Travancore Chris- 
tian Succession Act Regulation II of 1092, 
or the Indian Succession Act, 1925. 
The Indian Succession Act X of 1865 
was enacted by the Governor-General] of 
India in Council and received the assent 
of the Governor-General on 16th March 
1865. The Act was to amend and define 
the law of Intestate and Testamentary 
Succession in British India. The pre- 
amble states : 


“Whereas it is expedient to amend and 
define the rules of law applicable to 


Intestate and Testamentary Succes- ` 


sion in British India, it is enacted.....°” 


The rules contained therein constituted 
thelaw of British India, applicable to 
all cases of Intestate or Testamentary 
Succession. But Section 331 of the Act 
provided that the provisions of this Act 
shall not apply to Intestate or Testamen- 
tary Succession tothe property or any 
Hindu, Muhammadan or Buddhist; nor 
shall they apply to any will made, or 
any intestacy occurring before lst 
January 1866. Section 332 enabled the 
Governor-General of India in Council 
to exempt the members of any race, 
sect, or tribe in British India from the 
operation of the Act. Though section 2 
provided that the Indian Succestion* Act 
shall constitute the law of British India 
applicable to all cases of Intestate or 
Testamentary Succession, the provisions 
of the Act were expressly excluded from 
application to Testamentary Succession 
to the property of any Hindu, Muham- 
madean or Buddhist and to any intestacy 
occurring before Ist January 1866, the 


Governor-General.o{ India in Council was ' 


also empowéred from time to time to 
exempt {тот the operation of the whole 
.or any part о! the Act any race, sect or 
tribe in British India. It may’ also be 
noted that at that time there was no 
intention to make the Act applicabie to 


stituted. 
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the Native States as they were then con- 


4. While the Indian Succession Act. 
of 1865 was in force in British India, the 
Travancore Regulation II of 1092, 
corresponding to 1916, was passed. The- 
Regulation was intended to consolidate 
and amend the rules of law applicable to 
intestate succession among the Indian 
Chrtstians in Travancore. The Regula- 
tion was passed by His Highness the- 
Mahariah of Travancore on 21st December 
1916. In‘ the preamble itis stated that 
whereas it is expedient to consolidate and 
amend the rules of law applicable to- 
intestate succession among Indian Chris- 
tians in Travancore, His Highness is 
pleased to enact the Regulation. The 
Objects and Reasons, stated: ° 


«Тһе law of intestate succession among 
the various sections of Indian Christians 
in Travancore is vague and unsettled. 
The High Court have been complaining 
about the unsatisfactory state of the law 
among Christians. Repeated representa- 
tions were made by Christian represen- 
tatives about the desirability of enacting 
a Law of Succession. The necessity for 
legislation has therefore been long 
been felt”. 


The Regulaticn provided {ог  succes- 
sion among the Indian Christians in the 
Travancore State. еЗ 

5. Subsequently, the Indian Succession 
Act of 1925 was passed in the year 
1925. 'The Act was for consolidating 
the law applicable to intestate and testa- 
mentary succession. In the preamble, it 
is stated that whereas it is expedient to 
consolidate the law applicable to intestate 
and testamentary succession the Act has 
been enacted. Section 3 ої the Act pro- 
vides that the State Government may, by 
a notification ix the official Gazette, either 
retrospectively from 16th March, 1865 or 
prospectively exempt from the operation. 
of any of the provisions of the Act men- 
tioned in that section, the members of 
any race, sect or tribe, to whom the State 
Government considers it impossible or 
inexpedient to apply such provisions or 
any of them mentioned in the order. 
This section more or less corres ponds to 
section 332 of the Indian Succession Act 
of 1865. There are several Partsin the 
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Indian Succession Act of 1925 and it is 


provided whether a particular Part has а . 


universal application or not. For 
instance, section 4 states that Part 11 
relating to domicile, wili not apply if the 


deceased was a Hindu, Muhammadan, ` 


Buddhist, Sikh or Jain. We are concerned 
with Part. V which relates to intestate 
succession, section 29 (1) provides that 
Part V shall not apply to any intestacy 
occurring before Ist January, 1866 or to 
the property of any Hindu, Muham- 
madan, Buddhist, Sikh or Jain. It is 
explicit therefore that , Part У of the 
Indian Succession Act of 1925 has no 
application to the property of any Hindu, 
Muhammadan, Buddhist, Sikh or Jain. 
Section 29 (2) is very important as the 
decision in this case mostly depends upon 
it, It runs as follows :— А 


‘Save аз provided in sub-section (1) 
or by any other law for the time being 
in force, the provisions of this Part 
shall not'constitute the law of India in 
all cases of intestacy,” 
The effect of sub-section (2) is that apart 
from the non-applicability of the provision 
of Part V to any Hindu, Muhammadan, 
Buddhist, Sikh or Jain, they wili not 
also apply if there is any other law for 
the time being in force.. Otherwise, the 
provisions of this Part shall constitute the 
aw of India in all cases of intestacy. 
[t may be noted that at the time when 
the Indian Succession Act of 1925 was 
enacted; the Travancore Territory, with 
which we are concerned, was a Native 
State. 


5. While Travancore Regulation II of 
1092 was the law of Intestate Succession 
imong the Christians of Travancore and 
he Indian Succession Act of 1925 was 
ipplicable to British India except to the 
slasses exempted under section 29 (2), 
ifter the consolidation of the States, the 
Part B States (Laws) Act was enacted in 
1951. Many of the enactments that 
were in force in British India were 
»xtended to. Part B states. The section 
with which we are concerned is section 6 
It runs аз follows— 


“И immediately before the appointed 
day there is in force in.any Part B State 
any law corresponding to any of the 
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Acts or Ordinances now extended to` 


wise expressly provided in this Act, 

stand repealed”. 
The two provisions which are not material 
need not be considered. The appointed ` 
date is 2nd August, 1952. The question 
is whether before the appointed date 
there was in force in Part В States апу 
law corresponding to the Indian Succes- 
sion Act. The point that has to be 
decided is whether the Christian Succes- 
sion Act Regulation II of 1092 of 
Travancore, is a law corresponding to 
the Indian Succession Act, and if so _ 
whether the Indian Succession Act would 
repeal the Travancore Regulation. 


7. The Christian Succession Regulation 
II of 1092 relates to intestate succession 
among the Indian Christians in 
Travancore, whereas the Indian Succes- 
sion Act isa law relating among other 
things, to intestate succession, which is 
applicable to immovable property in 
India of a person deceased in India. 
The Act itself provides that it is not 
applicable to intestate succession of a 
Hindu, Muhammadan, Buddhist, Sikh 
or Jain and to others, who are governed 
by any other law for ihe time being in 
force, The subject of legislation is 
intestate succession. Though theTravan- 
core Regulation is confined to Indian 
Christians in Travancore, the conclusion 
is inescapable that the Travancore 
Regulation is a law corresponding to the 
Indian Succession Act, as contemplated 
in section 6 of the Part B States (Laws) 
Act 1951. In Custodian of Evacute Property 
v. Abdul Skukeor! the Supreme Court has 
pointed out that where the Act repealed 
provided substantially for all matters 
contained in the Act effecting the repeal 
there is correspondence between the two 
Acts and the earlier Act would thus 
stand repealed and that it is not 
necessary that there should be comp;ete 
identity between the repealing Act and 
repealed in évery respect. 
Following the above decision the Supreme 
Court in Abdulkadir" v. State of Kerala? 


^ 
1. (1961) 3 S.GjR. 855: АЛЕ. 1961 S.C, 
1087. È 


2. (1953) 15.0.7. 75:A.LR. 1962 S.C 922: 
925. 


that State, that law shall, save as other-, - 


ч 


1] 


аз laid down that all that we have to see 
is whether the law repealed substantially 
provided for the same matters as the 


. Gentral Act even though it may not be 


identical in all respects. The same view 
was re-affirmed by the Supreme Court 
dn Anant Prasad v. State of Andhra Pradesh,+ 
There were two Actsin that case, the 
‘Charitable Endowment Act V1 of 1890, 
and the Charitable and Religious Trusts 
Act XIV of 1920. It was contended 
that because of the application of these 
two Acts to the then Part ^B State of 
Hyderabad, the Regulation must be 
deemed to have been repealed in view of 
‘section 6 of Part В States (Laws) Act. 
The Supreme Court rejected that con. 
tention holding that Act VI of 1890 
«definitely excluded religious public 
trusts fromit, that the Regulations 
-dealt with two kinds of trusts, namely, 
spublic religious trusts and trusts for pur- 
poses of charity and public utility and 
that in that сазе, they were concerned 
with a public religious trust which was 
‘specifically excluded from the purview 0! 
Act VI of 1890 and that therefore what- 
-ever might be the effect of Act VI of 1890, 
on that part of the Regulations which 
:dealt with public trusts other than 
religious trusts, there was no doubt that 
the Regulations in so far as they applied 
‘to religious trusts, could not be held to 
dave been repealed by the application 
of Act VI of 1890 to the then Part B 
‘States of Hyderabad, for the Regulations 
‘when they dealt with religious trusts 
would not Бе а law corresponding to 
Act, VI of 1890. The Supreme Court 
therefore held that application of Act 
XIV of 1920 to the Part B State of 
Hyderabad could not be said to have 
tepealed the Regulations by virtue of 
section 6 of the Part B States (Laws) 
Act, 1951. "The Supreme Court took this 
view as a perusal of section 6 of Act 
XXIV of 1920 showed that it was confined 
to a very limited purpose, whereas the 
Regulations were a much wider enact- 
ment and Act XIV of 1920 did not cover 
ithe entire field. The decisions of the 
Supreme Court make it clear that the 
law repealed:*should substantially provide 
(for the same matters es the Central Act 
-even though it may not be identical in 





1. (1964) 2 M.L J. (S.C) 1 : (1964) г say” 
$15: (1964) 2 An-W.R. (S.C) 1: ATR. 1963 
‘SC RAZ. 
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all respects, and that it must cover the 
entire field which was covered by theslaw 
which was sought їо be repealed. Apply- 
ing the principle laid down in the three 
decisions, of the Supreme Court, viz, 
Custodian of Boacuse Properties ч. Abdul 
Shukoor!, Abdulkadir v. State of Kerala? and 
Anant Prasad v. State of Andhra Pradesh®, it 
is clear that, unless the entire field is 
covered by the Central Act, there will 
be no repeal underthe Part B States 
(Laws) Act. In this case, the Indian 
Succession Act, asit stands does not 
purport to legislate so far as Indian 
Christians in Travancore State are con- 
cerned. 


8. In the case before us both the laws 
relate to intestate succession, Though 
the Travancore Regulation is confined 
only to Christians in that State, the field 


-of legislation is the same and the Indian 
-Succession Act has a universal application 


to the extent provided for under the Act. 


'On the facts, there is no doubt that 


both the legislations are intended to 
provide for intestate succession, though 
the application of the Travancore Regula- 
tion is confined only to the Christian 
community of Travancore. Section 6 of 
the Part B States (Laws) Act. does not 
require the law to be identical, but only 
requires that it should correspond to the 
Central Act. Though the Centraiffict as 
-well as the Travancore Regulation related 
to the same subject, namely, iritestate 
succession and covered identical fields 
and to that extent is corresponding law 
in view of the decisions of the Supreme 
Court cited akove, it will not be corres- 
ponding law for the purpose of section 
6, asthe Indian Succession Act does not 
cover Travancore Christians, governed 
by the Travancore Regulation. Taking 
all the circumstances into account, we 
feel that the Travancore Regulation is a 
law corresponding to the Indian Succes- 
sion Act. i 


9. It has now to be considered whether 
the Travancore Regulation stands 
repealed. . On and from the appointed 





1. (1961) 3 SCR. 855: ALR. 1961 S.C. 


1087. 
2. (1963) 1 S.C.J. 75: A.LR. 1962 S.C. 922, 
925 i 


3. (1964) 2 NLEJ. S.C. 1 (1964) 1 8.01. 
615: (1964) 2 AnW.R. S.C. 1: ALR, 
160628 QO REI? 
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date the Indian Succession Act (XXXIX 
of 1925) had come into force in Part B 
States. What it seeks to repeal is the 
corresponding law But ‘the Act comes 
into force without any modification and 
under its own provisions the Act will not 
apply to- the property of any Hindu, 
Muhammadan, Buddhist, Sikh or Jain 
or when any other law for the time being 
in force provides for the succession. It 
Cannot be said that, because tke Indian 
Succession Actis intended to apply in 
the case of succession to immovable pro- 
perty in India, which will include Part b 
States also, it repeals all laws statutory 
ior otherwise, relating to Hindus, Muham- 
madans, etc., for section 29 (1) itself makes 
it clear that it shall not apply to the pro- 
perty of any Hindu, Muhammadan, 
Buddhist, Sikh or Jain. 'There could 
therefore be no question of the Indian 
Succession Act repealing any correspond- 
ing law relating to Hindu, Muhammadan, 
Buddhist, Sikh or Jain, for it is not appli- 
cable to them at ali. Under section 29 
(2), the Indian Succsssion Act relating 
to Intestate Succession is not made appli- 
cable to cases where there is any other 
law for the time being in force. On the 
date, when the Indian Succession Act 
came into force, the Travancore Regula- 
tion was in force in Travancore State, 
though strictly under the Indian Succes- 
sion{Act, they would not have contem- 
plated :any law in the Travancore State. 
But, ов а proper construction of the inten- 
tion of. the enactment, it is seen that the 
Indian Succession Act, even after the 
merger of the States, will not be appli- 
cable to Christians in the Indian states. 
Thus sub-section 29 (2) stands, аз much 
as section 29 (1), thereby excluding the 
application of the enactment to Hindus, 
Muhammadans, Buddhists, Sikhs or Jains 
and also persons who are covered by 
any other law for the time being in 

force, one such law being the Travancore 
Regulation II of 1092. When the Indian 

Succession Act itself does not provide for 

iuccession to the property of Indian 

Christians in Travancore, it cannot take 

the place of the Travancore Regulation. 

Therefore, as long as the Indian Succes- 

поп Act of 1925 stands, with section 29 

1) and (2) intact, the Travancore 

Regulation cannot be said to have been 

‘epealed because of the provisions of 
ection 6 of the Part B States (Laws) 
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Act. If the Indian Succession Act had 
a universal application or applied to 
Indian Chrisuans, then, to that extent, 
the corresponding legislation would have 
been repealed. Butas we are satisfied 
that as the Indian Succession Act whichf 
seeks to provide for the law of Intestate} 
Succession throughout the country, itself] 
omitted from its operation the Travan- 
core Regulation Act, we are of the view} 
that the Travancore Regulation has not 
been repealed. 





10. The question whether the Travan- 
core Christian Succession Act (Regula- 
tion II of 1092) was repealed by Part 
B States (Laws Act III of 1951) came up 
for consideration before the Travancore 
Cochin High Court. In Kurian August v. 
Devassy Aley'. The Court, after extracting 
Section 19 (1) and (2) of the Indian 
Succession Acz, came to the conclusion 
that from that section it was clear that 
the Indian Succession Act was not intend- 
ed to interfere with the personal law of 
communities which have settled laws of 
their own as r2gards Intestate Succession. 
The Court took the view that the 
Travancore Christian Succession Act 
would in no sense be regarded as law 
corresponding to Part V of the Indian 
Succession Act and that it had to be 
regarded as forming part of the Indian 
Succession Act. We are of the view, 
though for different reasons, that as 
section 29 (2), which is still in force, 
does not purport to legislate for the 
Indian Chiristians, there cannot be any 
repeal of the ‘Travancore Christian 
Succession Act. We do not think it is 
necessary for us to consider whether the 
Indian Succession Act must be deemed 
to have adop:ed by reference all laws 
for the time bsing in force relating to 
Intestate Succession which will include 
the Travancore Succession Act, so far as 
the Christians in the Travancore State 
are concerned. 3 


11. The question was fully considered 
by Ismail, J:, in Solomon v. Muthiah® where 
thelearned Judge held that by virtue of 
Section 6 of th» Central Act-III of 1951, 
the Travancore Christian Succession Act. 
Regulation Ii of 1092, stood repealed with. 





1. A.LR.1957 Trav.-Co.l. 
2. (1974) 1 MLL.J. 53. 
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effect from Ist April 196]. The reason- 
ing of the learned Judge is contained 
in paragraph 60 of the report, where 
he has stated that the expression save 
as provided by any other law for the *time 
being in. force’ must necessarily refer to 
the exclusion of Part V made by any 
other law. The learned Judge has 
stated that so long as an existing statute 
has not excluded the applicability of 
Part V of the Indian Succession Act 
1925, the provisions of the said Part V will 
apply and that no other enactment was 
brought to his notice specifically exclud- 
ing the applicability of the provisions of 
Part V ot the Indian Succession Act, 1925 
to the Christians of the former Travan- 
core Cochin State. We feel that this 
reasoning is erroneous as the Travancore 
Regulation is of the year 1917, about 
eight years before the Indian Suceession 
Act was passed. It was within the 
jurisdiction of the Indian State when the 
exclusion of the operation of the provi- 
sions of Part V could not have been 
contemplated. Further, in our view, e»it 
is section 29 (2), as it stands, that has 
to be construed and if that excludes the 
application of any other law in force, it 
is needless for any law to state. that 
Part V is not applicable. The Indian 
Succession Act by itself excludes its 
operation to the Indian Christians in the 
Travancore State. There could, there- 
fore, be no repeal of any enactment not 
covered by the Indian Succession Act. 
` In this view we are unable to accept the 
. conclusion arrived by the learned Judge, 
that being a corresponding law, Travan- 
core Christian Succession Асі stood 
repealed. The decisions of Gokulakrish- 
nan, J., in Devarees у. Earl Nadar! of and 
K.N. Mudaliyar, J., in Mary Santhgkumari 
v.Susai Pakkiam?, are also not good law. 


12. Inthe result, we hold аё the 
Travancore Christian Succession Act, 
Regulation ЇЇ of 1092, is applicable to 
the appellants. 


13. On behalf of the defendants-respon- 
dents, it is submitted that the plaintiffs are 
not entitled to a decree for possession as 
the relief of possession has not been asked 
- Хог. The plaint proceeds on the basis 





1. S.A. 529 of 1968. 
2. $:4.1006 of 1968. Е 


45; 


that the plaintifs arein possession. Ir 
Paragraph 4 it is stated that the firs) 
plaintiff came into possession of A ahd B 
schedule properties and that he executed 
a gift in favour of his wife, the second 
plaintiff, in respect of the B schedule pro- 
perties and thus she was in possession of 
the B schedule properties. In pragraph 6 
it is also stated that the suit properties 
vest with the plaintiffs and that they are 
in enjoyment of the suit properties. The 
allegation is that the defendants are creat- 
ing trouble in the enjoyment of the suit 
properties by the plaintiffs, Therefore 
the plaintiffs prayed for an order of injunc- 
tion restraining defendants 1 and 2 from 
distrubing the possession of the plaintiffs 
of the suit properties. "The relief prayed 
for is for declaration of the title and posses- 
sion of the plaintiffs over the suit pro- 
perties and an order of injunction against 
the defendants from disturbing the rlain- 
tiff's possession. The plaint has not asked 
for possession of the suit properties as. it 
proceeds on the basis that the plaintiff 
are in possession. 


14. The trial Court did not go into the 
question as to who was in possession; but 
observing that whatever that might be, 
the first plaintiff possessed A and B sche- 
dule properties only as one of the heir: 
of Daniel Nadar, answered the issue аз 
to whether the plaintiffs are in possession 
of the suit properties, accordingly, The 
appellate Court did not agree with the 
trial Court that the first plaintiff was in 
exclusive possession. It referred to the 
evidence of P.W. 2, who stated that items 
2 to 4 and 7 of A schedule and items 13 
and 16 of B sckedule are in the possession 
of the defendants ever since the death of 
father Daniel and found that it has not 
been prvoed that the plaintiffs are in 
exclusive possession of A and B schedule 
properties. This finding was not challen- 
ged in the second appeal and the learned 
Judge in disposiog of the second appeal 
did not refer to this aspect of possession. 
On the evidence of P.W. 2 himself, which 
is accepted by zhe lower appellate Court, 
it cannot be said that the plaintiffs have 
established that they are in possession oj 
items 2 to 4 and 7 of A schedule and 
items 13 and 16 of the B schedule. As 
the relief of possession has not been asked 
for, the order of injunction cannot be 
granted against the defendants regarding 
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езе items. In other respects, the suit 
decreed. The appeal is partly alowed, 
it there will be no order as to costs. 


J- Appeal partly allowed, 


—À 


ЧҮ THE HIGH COURT OF JUDI- 
ATURE AT MADRAS. 


RESENT :— Suryamurthy, F. 


Ramalingam Chettiar 
.. Petitioner* 


Sarveswaran and others 
Respondents. 


rbitration Act (X of 1940), secticn 34— 
at for a declaration—Partnership firm 
hether dissolved—Ex parte order, passed 
pointing Receiver — Application by defendants 

vacate the ex parte order, and application 
ider section 34 of Arbitration Act to stay trial 
-Dismissal of application for stay—Trial, 
ken can be stayed. | 


he plaintiffs sued for a declaration that 
certain partnership firm carrying on 
usiness had been dissolved, for appoint- 
ient of a Commissioner to take the 
"counts of the partnership firm end for 
»pointment of a receiver. Ап ex parte 
‘der was passed appointing a receiver. 
lefendants 1 to 3 filed an application to 
acate the ex farte order and an applica- 
on for stay of trial of the suit under 
ction 34 of the- Arbitration Act was 
so made. The trial Court dismissed 
е application for stay and this was 
mfirmed by the lower appellate Court. 
in further revision, 


eld: An application for stay of pro- 
:edings has to be made not only before 
ling the written statement, but also 
моге taking any steps in the proceedings 
hich would be an aid in the progress 
‘the suit or would amount to submit- 
ng oneself to the jurisdiction of the 
ourt. By inviting the Court to pass an 
'der to vacate the order appointing 
‘ceiver (s¢c) the defendants had submitted 
| the jurisdiction of the Court. There- 
re, the petition under section 34 of the 
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Arbitration Act to stay the proceedings 
ш the suit was not maintainable. . . 
[Paras. 3 and 9.) 


. Cases referred to:— 


lyes and Barker v. Williams, (1894) 2 Ch. 
478; County | Theatres and Hotels Ltd v. 
Knowles, (1902) 1 K.B. 480; Chappell v. 
North, (1891) 2 О, B. 252; Karanai Bank 
Ltd., v Satya Niranjan Shaw. A.I.R. 1924 
Cal. 789; Subhalchandra Dhor v. Md. 
Ibrahim, Y.L.R.. (1943) 2 Cal. 298; Gannu- 
rao у. Thiyagaraja Rao, (1948) 2 M.L.J. 
666: 61 L.W. 829: АТК. 1949 Mad. 
582; Mijs. Astrotito Compania Navious v. 
M]s Boots, (1970) 1 M.L J. 398: 83 L.W. 
14: A.1.R, 1970 Mad. 323; Anand Kumar 
v. Kamala Devi, A.T.R. 1971 Bom. 231. 


Petition under section 115 of Act V of 
1908 praying the High Couri to revise 
thé order of the IV Additional City Civil 
Court, Madras, in C.M.A. 205 of 1975— 
Т.А. No. 18685 of 1975 in O.S. No. 6782 
of 1975, II Assistant Judge, City Civil 
Court, Madras. 


A. Ramachandran for M]s: Row and Reddy 
and S.D. Ramalingam, for Petitioner. 


JV. Palaniappan, for Respondent. 
The Court made the following 


OrvER:—This is acivil revision petition 
against the judgment of the learned 
Fourth Additional Judge, City Civil Court 
Madras, in C.M.A. No. 205 of the 1975, 
preferred against the order of the learned 
Second Assistant Judge, City Civil Court, 
"Madras. 


2. The suithas been filed by respon- 
dents 1 to 3 herein against the Civil 
Revision Petitioner and respondents 4 
and 5 for a declaration that the partner- 
ship fitm which was carrying on business 
under the name and style of the Madras 
Standard Engineering Works has been 
dissolved with effect from 25th August 
1975, for appointment of a Commissioner 
to take the accounts of the partnership 
firm and for appointment of a receiver to 
take charge of the partnership firm with 
all its assets, movables, etc., sell the same 
and deposit the proceeds into Court for 
division among the partners. Along with 
the suit, І.А. No. 18362 of 1975 was 
filed under Order XL, Rule 1, C.P.C., 
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for the appointment of a seceiver to take 
charge of the dissolved partnership busi- 
ness and its assets pending disposel of 
the suit. Ап ex parte order was passed 
on 12th September 1975 appointing a 
receiver. Defendants 1 to 3, who came 
to know about the appointment of recei- 
ver, appeared in Court and filed Т.А. 
No. 18684 of 1975 on 18th September 
1975 to suspend the ex parte order passed 
in I.A. No. 18362 of 1975 appointing re- 
ceiver. On the same day, they filed I.A. 
No. 18685 of 1975 under section 34 of 
the Arbitration Act, to stay the trial 
ofthe suit. The tria] Court dismissed 
the pstition for stay, and this order was 
confirmed by the appellate Court. 
Hence, this civil revision petition has 
been preferred by the first defendant. 


3. The defendants did not file any 
written statement. Therefore, the only 
question to be considered is whether they 
took any other steps in the proceedings 
so as to disentitle them from applying 
under section 34 ‘of the Arbitration Act 
for reference to arbitration. An applica- 
tion for stay of proceedings has to be 
made not only before filing the written 
statement, but also before taking any 
steps in the proceedings which would be 
an aid in the progress of the suit or which 
would amount to submitting oneself to 
the jurisdiction of the Court. Have the 
defendants by filing the petition to stay 
the order of appointment of the receiver 
taken any ‘other step’ in the proceedings 
within the meaning of section 34 of the 
Arbitration Act or have submitted to the 
This question 
in yes and 


jurisdiction of the Court 
came up for consideration 
Barker v. Williams. 


4. Thatwasa casein which the plain- 
tiffs ‘issued the writ’ against the defen- 
dant claiming a declaration concerning 
certain disputed questions arising out a 
sub-contract, for specific performance 
thereof, and damages for delay in deliver- 
ing materials. The defendant appeared in 
the action and gave the plaintiffs a notice 
in writing requiring a statement of the 
claim {о ‚ре delivered. - Subsequently, 
they applied for stay of further proceed- 
ings in the action on the ground that 
the matters in difference had been agreed 





l. (1894) 2 Ch.478. 
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to Бе referred co arbitration, In the cir 
cumstances, Lindley, L.J., had observed 
as follows: 


“The plaintiffs issued their writ against 
the defendant. The defendant entered 
an appearanre, to the praecipe, and 
by a formal document he required a 
statement of claim. That was contem- 
poraneous with the entry of the 
appearance. Then he wrote a letto 
to the plaintiffs’ solicitors, saying tha! 
he should desire a statement of claim 
That is all he did. He took no othe 
steps before he made this applicatior 
for a stay under the section to whick 
I have referred. The contention on 
part of the plaintiffs is this: That the 
defendant was too late because he asked 
for, or gave notice that he should re 
quire, a statement of claim, and that i: 
said to be the taking of a step їп the 
proceedings. Now, the language о! 
' the sections requires a little attention. 
It is quite obzious that the step to be taken 
must be a step to be taken by the applicant. 
It is not before any pleadings are 
delivered by any body or any step i: 
taken by any body, but it is before the 
party applying delivers any pleading: 
or takes any other step ; and, there 
fore, the question we have to consider 
is narrowed down to this. Whether 
a request by one party to another tc 
takea stepis taking а step himself. 
That is wha: the defendant did. Не 
asked the plaintiffs to take a step, to 
deliver a statement of claim, ‘I cannot 
say that is taking a step in the proceed. 
ings which precludes the defendani 
making the application, and I do not 
think it would be good sense if we 
held that it was.? Consider what the 
defendant did? Не had received a 
writ and the writ, showed him tha! 
there was a claim for breach of соп: 
tract, Thazhe knew what the con- 
tract was I do not doubt, but he did 
not knew trom the writ what the parti- 
cular breaches were in respect. o! 
which the plaintiffs were suing him, 
. and until he did not know that, at all 
' events how was he to form an opinion, 
as to whether it would be desirable tc 
applyfor ап order or not? He had 
not the materials before him to enable 
him to exercise his judgment in th 
matter and it appears to me, therefore 
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that we should remember it wculd be 
doing an injustice to a defendant if we 
said that he must apply under the sec- 
tion for an orderto refer before he knows 
whatthe plaintiff is suing him for. Quite 
‘apart from the case not being within 
the words, therefore, it is not wizhinthe 
spirit or the sense of the Act. Before 
@ man can make up his mind as 
to which of the alternatives he will take, 
he ought to know what the alterna- 
tives are, and ought to be in a posi- 
tion to exercise some kind of judg- 
mentin the matter, and if we were to 
hold that the defendant ought to have 
applied before, we should be saying 
that he would make his application in 
ignorance of material facts. 


The authorities show that a step in the 
proceedings. means something in the 
nature of an application to the Court, 
and not mere talk between solicitors or 
solicitors’ clerks, nor the writing of 
letters, but the taking of some steps, 
such as taking out a summons or 
something of that kind, which is, in the 
technical sense, a step in the proceed- 
ings". (Underlining is mine.) 


. In the instant case, the defendants 
id not ask the plaintiffs to take a step, 
iut themselves took a step in the proceed- 
ags by asking the Court to vacate the 
rder of appointment of a receiver. In 
ither wards, they invited the Court to 
mass an order. 


^ In the County Theatres and Hotels Lid, 
^ Knowles! an action was brought for 
reach of a written agreement which 
ontained a clause for referring the 
matters in dispute between the parties 
о an arbitration. The defendant attended 
t Chambers on the hearing of a summons 
or directions taken out by the plaintiffs, on 
vhich an order was made that the plain- 
iffs and defendant should respectively 
nake discovery of the documents. Sub- 
equently, and before delivery of state- 
nent of defence, the defendant took out 
ummons under section 4 of the Arbitra- 
ion Act, 1889 (52 and 53, Vict. C. 49) 
о stay the proceedings on the ground 
hat the action was in respect of a matter 








1. (1902) L K.B. 480, 


agreed to be referred by a contract 
between the parties. Lawrence, J., refused 
to make the order asked for. On appeal 
by the defendant, Collins, M. R., held 
that— 


**.. ...the decision of the learned Judge 
was right. It seems to me that the 
case last cited to us of Chappell v. North} 
is in point; but even if it were not, this 
case is cleer upon principle. That 
which Order XXX has done is to 
enable the parties to obtain оп one 
summons an order, with respect to all 
interlocutory proceedings to be taken 
in the action, which they might, before 
this rule took effect, have obtained on 
several distinct summonses. The parties 
appear before the master, with, as it 
were, à blank sheet on which he may . 
make this inclusive order. When he 
does so, with the acquiescence of both 
parties, there is just as much a step in 
the proceedings by each of the parties 
as if an order had been made on his 
separate application, The defendant 
might have cbjected to the making of 
the order on the ground of the agree- 
ment to refer differences; but he did 
not do so; and is not in a position to 
ask fora stay under section 4 of the 
Arbitration Act,” 


In the Karanai Bank Lid v. Satya Niranjan 
Shaw, Sanderson, C. J., has considered 
the question whether.the application by ^ 
the counsel for the defendant for further 
time to filea written statement amounted 
to ‘taking a step in the proceedings’ 
within the mezning of Section 19 of the 
Indian Arbitration Act (IX of 1889) and 
held that it was such a step. Richardson, 
J:, who agreed with him has;held that 


“The party, who appears by counsel in 
suit and applies by such counsel for 
time to file a written statement appears 
to me to be <aking a step in the suit.” 


In Subhalchandra Dhar v. -Md. Ibrahim? 
the counsel for the defendant appeared 
and applied for and obtained time to file 
his client's affidavit іц? opposition to the 








1. (1891) 2 Q.B. 252. 
2. A.LR.1924 Cals 789. 
3. LL«R. (1943) 2 Cal 298. 
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application for appointment of receiver 
and also applied for and obtained direc- 
tions and leave from the Court to inspect 
the books of accounts and records. Süb- 
sequently, оре of the defendants in the 
suit took out a notice of motion of the 
stay of the suit under the provisions of 
section 34 of the Arbitration Act, 1940. 
In the circumstances, Das, J., has 
observed as follows :— : 


*,...l am satisfied that when the 
applicant by his counsel applied to the 
Court of obtaining ` time to file his 
affidavit in opposition and for leave 
to have inspection of the books and 
records he acquiesced in the method 
adopted. by the plaintiffs for having 
the disputes decided, viz., by the Court 
and not by, arbitration, and that he 
was quite content that the disputes 
should be fought out in Court. This 
conduct, to my mind, clearly implies а 
statement to the effect that the defend- 
ant would proceed to defend the action 
and would not insist on the right,to 
have the disputes disposed of by 
arbitration." . 


Subsequently, he has observed that— 


И the application for time to file the 
affidavit in opposition to the application 
for the appointment ofa receiver and 
for.leave to inspect documents cannot 
possibly be referable to any intention 
to go to arbitration or to any objection 
to filing of the suit, but only indicates 
that the defendant was anxious to 
oppóse that application although it had 
been made ina suit and that there 
was. no objection that the plaintiff had 
filed a suit instead of going to arbitra- 
tion. In these circumstances, by 
acting as he did, the defendent was 
undoubtedly taking a step in the 
proceeding, may be in ignorance of the 
existence of the arbitration clause. 
The fact that he was unaware of the 
arbitration agreement does not make 
his act any the less a step to the 
proceedings if in fact and inlaw it 
was a step." " 


In Gannurao v. Thiagargja Rao*, Kunhi- 
raman, J., held that asking for time to 





1. (1948)2 M.L.J. 606: 61 L.W. 829: ALR 
1949 Mad. 582. 


file a counter in an interlocutory applica- 
tion-for interim injunction was a step 
in the proceedings within the meaning 
of section 34 of the Arbitration Act, and, 
therefore, the defendant was precluded 
from applying for stay of proceedings 


.and for reference of disputes of parties 


to arbitration. : 


7. In M/s Astrotito Compania Naviour v. 
M/s Boots! Palaniswami, J., considered a 
case where the defendants took out an 
application to effect an interim injunction 
and offered to furnish security and held 
that whatever may be the circumstances 
under which the defendants took out the 
application, the fact is clear that they 
took steps in the proceedings within the 
meaning of section 34 and are, therefore, 
not entitled to ask for stay of the suit. 


$. Аз against the decisions cited above, 
the learned counsel for the civil revision 
petitioner relies on a decision of a Bench 
of the Bombay High Court in Anandkumar 
v. Kamaladeoi? in which it bas been held 
that to debar 2 defendant from moving 
to refer the case to arbitration the applica- 
tion must be а substantive application 
expressing a desire to take a step in tht 
suit indicating that the defendant pro. 


.poses to go on with the suit. it wa: 


held that, 


**According to the test formulated b 
our Court it must indicate that. th 
defendants desire to abandon-H€ agree 
ment to refer the matter to arbitratioi 
and proceec with the suit. Havin; 
regard to what is stated by defendan 
No, l in paragraph 2 of his affidavi 
and their filing of the appearanc 
-under protest, it is clear that th 
defendants wanted to rely upon th 
arbitration clause and not to procee 
with the suit in the Court. It isn 
doubt true zhat Tendolkar, J., did poir 
out that there is no rule in 

Original Side Rules requiring э 
appearance under protest in the cas 
of arbitration clause. Even so, whe 
an appearance is filed under protest : 
mustindicate that the defendants d 
not desire to proceed with the suit bi 
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desire an arbitration, though no doubt 

filing of an appearance without protest 

would not mean that they abandon 

their rights of arbitration as held by 
, Tendolkar, J.” 


Again, it was observed that, 


*.....the test of an application is not 
the sole test or a conclusive test. The 
section does not refer to an application 
assuch. The section refers to a step 
in the proceedings and the principles 
for deciding as to what is a step in the 
proceedings have been settled by the 
decision of Tendolkar, J- and the 
decision of the Division Bench of this 
Court. Applying this test and having 
regard to the defendants filing of the 
appearance under protest and reserving 
their right to move the Court for 
referring the dispute to arbitration, we 
hold that they had not taken any 
steps in the proceedings.” 


9. With great respect, I agree with the 
view of Palaniswami, J. in M/s. Astrotito 
Compania Naviour v. M/s Boots! cited 
above. I am unableto follow the view 
of the Bombay . High Court as against 
the decision of this Court. In the instant 
case, by inviting the Court to pass an 
order vacating the interim. Receiver 
(sic) the defendants have submitted to 
the jurisdiction of the Court. Therefore, 
the -petition under section 34 of the 
Arbitratian Aet to stay the proceedings 
a the suit is not maintainable. 


NO. In the result, the orders of the 
jourt below are confirmed, and this 
ivil revision petition is dismissed, 
There will be no order as to costs. 


Petition dismissed. 


s CRECEN 
1. (1970) 1 МТ, 398; 83 L.W. 14: ALR. 
370 Mad, 323, J 3 LW. 14: ALR 
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IN THE HIGH COURT OF JUDI 
CATURE AT MADRAS. 


Presenr:—P. S. Kailasam and А. Varadas, 


rajan, 77. 


Kesava Murthy Apfellant* 


9. 


V. Amirthamma! and others 
Respondents, 


Motor Vehicles Act (1V of 1939), sections 94 

95 and Sch. ҮЛ, Insurance and torts—Rask. 
and negligent driving of motor vehicle—Con- 
travention of section 94 (i)—Criminal as civil 
liability result — Insurance Company liable for 
Üreach of section 94 (1) —Tourist taxi business 
hiring vehicle— Person driving vehicle deemed 
to have the implied authority of the owner— 
Owner liable vicariously. 


The widow and minor children of the 
deceased person ina motor accident pre- 
ferred a claim petition. The first respon- 
dent was the driver and the second: 
respondent was the insurance company. 
The third respondent was the owner of 
the vehicle, The third respondent had. 
leased the car to the fourth respondent. 
On the day of the accident on 9th May, 
1971, the fourth respondent had hired 
the car to the fifth respondent who- 
engaged his own driver to drive the 
vehicle. The Claims Tribunal held the 
fourth and fifth respondents jointly and 
severally liable for the claim of compen- 
sation. The claimants preferred an 
appeal so as to make the owner and the 
insurance company also liable and also 
asked for enhancement of compensation.. 
The fourth respondent also preferred an 
appeal to make the owner liable. 


Held: А person who has committed a. 
breach of section 94 (i) of the Motor 
Vehicles Act is not only guilty of a criminal 
offence but also is civilly liable. The 
insurance policy is required to insure a 
person against any liability that may be 
incurred to any pesron or damage to any 
property of a third party caused by or aris- 
ing out of the use of the vehicle in a public 
place. The insurance cómpany is bound 
to indemnify even when the insured is 
found liable due to the civil liability 


a SS a 


2 A,A.O Nos, 532 of 1973 and 103 of 1974. 
31st October, 1975 


I] KESAVAMURTHY 0, AMIRTHAMMAL ( Kailasam, 7.) 


incurred due to breach of provisions of 
section 94. [ Paras. 12 and 13.] 


The driving in the ordinary course of 
tourist taxi business by the person in 
control of the vehicle would be driving 
with the implied consent of the owner of 
the vehicle himself, though the driver who 
drove the taxi at the time of the accident 
was not actually driving the vehicle on 
his orders or with his permission. 

[Para. 18.] 


The prasent case would come within the 
purview of indemnity given in the 
insurance policy which covers a driver 
driving with the permission of the insured. 
In this view of the matter, the owner will 
be clearly liable vicariously for the 
conduct of the driver whom he had 


impliedly permitted to drive the car. 
[Para. 19.] 


Cases referred to :— 


Monk v. Warbey, (1934) АП E. К. 373; 
Groves v. Lord Wimborne, (1898) 2 Q.B. 
406; Phillips v. Britannia Hygienic Laundry 
Co. Ltd., (1923) 2 К.В. 832; Mdeod v. 
Buchanan, (1940) 2 All Е.К. 179; New 
Asiatic Insurance Co. Ltd. v. Pesumal, (1964) 
2 S.C.j. 428 : (1964) 2 Gom.L Ј. 83 : 
A.I.R. 1964 S.C. 1736. 


Appeal Against the order of the Chief 
Judge, Court of Small Causes, Madras 
(Motor Accidents Claims Tribunal) dated 
21st August, 1973, and made in M.A.C. 
T.O.P. No 476 of 1971. 


T.R. Venkatesan; S. Kesava 
R. Ganesan, for Appellents. 


dyer and 


К.К. Venugopal appeared as amicus curiae; 
for Respondent. 

The Judgment of the Court was delivered 
by 

Kailasam, 7.—These two appeals arise 
out of a claim petition filed by the widow 
‘and minor children of one Veeraswami 
who died in a traffic accident on 9th May 
1971. The first respondent in the O.P. 
is the driver of the vehicle M.D.S. 7979. 
The second respondent is the insurance 
company, viz, Madras Motor and 
General Insurance Со., Ltd. The third 
respondent, Safe Service Ltd., is the 
. registered owner of the vehicle. It had 
by an agreement leased the саг to the 
fourth respondent in February, 1970. 


т 


4. The 
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When the саг was under the control ol 
the fourth respondent on the date of the 
eccurrence 9th May, 1971, he had hired 
the car to the fifth respondent who 
engaged his own driver when the fatal 
accident occurred. А 


2. The first respondent-driver of the 
vehicle was given up and the fifth respon- 
dent remained ex farte. 


3. The Motor Accidents Claims 
Tribunal found that the accident result- 
ing in the death of Veeraswami was as a 
result of the rash and negligent driving 
of the car by the first respondent. It also 
found that the third respondent, the 
registered owner had no control over the 
movement of the car as it had leased it 
in favour of the fourth respondent fora 


` a period of two years, and therefore, it 


cannot be held liable for the accident. 
The Tribunal also held that the second 
respondent insurance company with which 
the car was insured by the owner, the 
third respondent, was also not liable. 
But, the Tribunal held that the fourth 
and the fifth respondents, namely, the 
person who had taken the car on lease 
and the person to whom the car wa: 
hired on the date of the accident, were 
jointly and severally responsible for the 
claim of compensation. Though the 
petitioners claimed a compensation of 
Rs. 30,000 the Tribunal fixed the come 
pensation at Rs. 21,000 and held that 
respondents 4 and 5 were liabl€~ for the 
same and dismissed the petition as against 
respondents 2 and 3. 


claimants have preferred 
C.M.A. No. 103 of 1974 praying that the 
registered owner and the insurance com- 
pany the third and the second respon- 
dents respectively should be equally made 
liable for the damages. The claimant: 
also contended that the amount awarded 
was too low and prayed for the enhance- 
ment of the amount to Rs. 30,000. 


`5. C.M.A. No. 532 of 1973 is filed by 


the fourth respondent, the lessee of the 
vehicle on the ground that the Tribunal 
has erroneously made him liable. The 
fourth respondent contends that in any 
event the Claims Tribunal ought not to 
have exonerated the owner of the vehicle. 
He also contends that the quantum о! 


66 


ompensation awarded is very high and 
: Should be reduced. 


There could be no difficulty in con- 
rming the finding of the Tribunal that 
he accident in which the deceased 
ustained severe head injuries and died, 
ras due to the rash and negligent driving 
n the part of the first respondent. The 
vidence of the eye-witness P.W. 3 is that 
ae car came at a high speed and knocked 
gainst the hand cart. The sketch 
ixhibit P-2 of the scene of occurrence 
repared by P.W. 4., the Sub-Inspector 
f Police corroborates the testimony of 
"М. 3. At the place of impact, the main 
oad was 55 feet wide and the hand cart 
f the deceased was going from east to 
vest, The place of impact was 13° feet 
‘inches from the southern edge of the 
oad and the car had travelled about 112 
eet after the impact. From the sketch 
ла the evidence of PW. 3 itis clear 
hat there was enough space for the car 
0 proceed along the southern half of the 
oad and there could be по justification 
tall for the driver to have knocked 
lown the cart from the rear. We have 
io hesitation in agreeing with the Claims 
(ribunal that it was due to the rash and 
‘egligent driving of the car by the first 
espondent that thehand cart was hit 
rom behind.and the deceased Veera- 
wami sustained head injuries as 2 result 
f which he died. In fact, the learned 
‘counsel appearing for the respondents in 
2.M.A. No. 103 of 1974 did not seriously 
hallenge the finding as to the rash and 
iegligent driving by the first respondent. 


. The important question that has to 
ж considered is as to whether the owner 
f the vehicle, the third respondent, who 
iad leased the car to the fourth respon- 
lent and who had no control over the 
'ehicle at the time of the accident can 
є held liabie for damages for the 
iegligent driving on the part of the 
irst respondent. 


8. The third respondent, Safe Service 
utd., the owner of the car, entered into 
in agreement with Kesavamurthi, the 
ourth .respondent, on 21st October, 1970 
airing his caras a tourist taxi MDS. 7979 
m a monthly hire of Rs. 675. The 
igreement was to be in force for a 
зегіой of two years from 21st February 
1970. It further provided that the fourth 
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respondent shall be at liberty to run the 
car as a tourist taxi and that he should 
pay the motor vehicle taxes due, and 
payable on the said vehicle on behalf of 
theowner. The fourth respondent wa3 
also to pay the necessary insurance рге- 
mia in respect of the said vehicle on 
behalf of the owner of the vehicle. The 
fourth respondent after having taken the 
vehicle on lease was running it himself, 
On the date of the occurrence, the fifth 
respondent took the car on hire from the 
fourth respondent engaging his own 
driver. ` 


9. There is no dispute that the liability 
of the owner of the vehicle is based on 
tort and that sections 110 to 110-F of 
the Motor Vehicles Act do not create any 
fresh liability though under the above 
mentioned provisions a new forum is 
created. Оп the facts found it is neces- 
sary to decide whether the owner of the 
vehicle is liable for the conduct of the 
driver of the car who was employed by 
tht fifth respondent who took the car on 
hire from the fourth respondent. The 


driver of the car was not under the . 


employ of the third respondent. The 
car was not under control of the owner, 
the third respondent, as-it was run as a 
tourist taxi, on the basis of a contract by 
the fourth respondent during the relevant 
time. If the third respondent could be. 
held vicariously liable only for the neg- 
ligence of the driver employed by it 
when the vehicle is under its control, 
the petitioners may not have any claim 
against the third respondent as the 
vehicle was admittedly not under the 
owner's control and the driver was not 
in its employ. Before discussing the 
extent of the liability o1 the owner for 
the act of а person who was driving the 
car when the vehicle was used for the 
purpose for which it was intended, it 
would be useful to refer ќо the relevant 
provisions of the Motor Vehicles Act. 


10. Chapter VIII of the Motor Vehicles 
Act, 1939, relates to insurance of the 
motor vehicles against third „party risks. 
The purpose of the provisions under 
this Chapter isto protect the interests 
ofthird parties who are involved in 
motor accidents, Section 94 (i) runs as 
follows:— 


AR 
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“Мо person shall use except as a pas- 
Senger ог cause or allow any. other 
person to use а motor vehicle in a 
public place, unless there is in force ‘in 
relation to the use of the vehicle by 
that person or that other person, as 
the case may be, a policy of insurance 
complying with the requirementa oí 
this Chapter." 


The section prohibits the use ofa motor 
vehicle in a public place by a person 
unless there is in force in relation to the 
use of the vehicle by that person, a policy 
of insurance complying with the require- 
ments of the Chapter. It also prohibits 
the person from allowing any other 
person to use the motor vehicle except 
in accordance with the provisions of the 
section. A contravention of the require- 
ments of the section is punishable under 
section 125 of the Act which provides 
that whoever drives a motor vehicle or 
causes or allowsa motor vehicle to be 
driven in contravention of the provisions 
of section 94 shall be punishable with 
imprisonment which may extend to three 
months, or with fine which may extend 
to one thousand rupees, or with both. 
There could therefore be no dispute 
that any person who allows any other 
person to use his motor vehicle without 
having a 'valid policy of insurance, is 
liable. The section does not impose 
any civil liability. We now proceed on 
the assumption that because of the 
transfer there is no valid policy of insurace 
in force. The third respondent would 
have contravened the provision of section 
94 (i) of the Act in that by the agree- 
ment it allowed the fourth respondent 
to use the vehicle without a valid policy 
of insurance and it renderd itse)f liable 
for punishment under section 125. The 
Motor Vehicles Act does not impose any 
civil liability to compensate for the injuries 
sustained. Mr. K.K. Venugopal, learned 
counsel, who appeared as amicus curiae 
told us that he could not come across 
any case on the question of civil liability 
of the owner in the circumstances men- 
tioned in any one of the High Courts in 
India or irt the Supreme Court. But he 
submitted that there are English deci- 
sions relating to section 35 of the Road 
Traffic Act, 1930, which is in pari materia 
with the provisions of section 94, which 
may throw light on the question at issue 
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in this case. In Monk `v. Warbey ana 
others! there was a breach of the provi- 
sions of sub-section (i) of section 35 of 
the Road Traffic Act, 1930, which runs 
as follows : 


“Subject to the provision of this Part 
of this Act, it shall riot be lawful for any 
person to use or to cause or permit any 
other person to use, a motor vehicle on 
а road unless there is in force in relation 
to the use of the vehicle by that person 
or that other person as the case may be 

. Such a policy of insurance or such а 
security in respect of third party risks 
as complies with the requirements of 
this part of this Act.” 


The section prohibits the use or permit- 
ting another person to use a vehicle 
unless a policy of insurance in respect of 
third party risksas required by the Act 
is inforce. The facts of that case were 
that the plaintiff was injured through 
the negligent driving of a motor car 
by М. The motor car belonged to W who 
had lent it to Х and it was being driven 
at the time of the accident by Mat К° 
request. Neither X nor М was insured 
against third party risks. W was insured 
against such risks while. the car was in 
his own possession but not while it was 
in the possession of uninsured persons 
and so he was in breach of section 35 (i) 
when he permitted’ Kand M to use it 
The contention raised before the-Court 
was that а breach of section 35 was 
not available for the benefit of the 
plaintiff who had been injured by the 
negligent driving of the motor car by 
the servant of an uninsured person, as a 
very serious penalty is imposed by the 
statute for breach of section $5 and it 
cannot be concluded that the section 
was intended to create any right on the 
part of a member of the public who was 
injured by reason of the breach. Referr- 
ing to the provisions of the Road Traffic 
Act, 1930, Greer, L.J., stated that the 
provision was made in the Road Traffic 
Act, 1930, for the protection of thirdi 
persons again at the risks arising out ой 
the ‘negligent driving of a motor vehicle 
by an uninsured person to whom an 
insured owner had lent his car, and tha: 
provision is to befound in Part II of the 
—_— —————————— 


I. 1934 AILE.R.373,. . 
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Act which is headed “Provision against 
third party risks arising out of the use of 
moter vehicles”. The learned Judge 
remarked that it would be a very poor 
protection of the person injured by the 
negligeace of an uninsured person to 
whom a carhad been lent by an 
insured person if the person injured had 
no civil remedy for a breach of the 
section. There could be no dispute that 
there was a breach by the defendant of 
section 35 (i).. The learned Judge relying 
on the decisions of Groves v. Lord 
Wimborne! and Phillips v. Britannia 
Hygienic Laundry Go., Lid? held that con- 
sidering the whole Act together, the 
injured person was not outside the 
purview, and he was satisfied that as the 
law stood a cause of action did exist in 
the case of persons who have suffered 
damage by reason of a breach of 
section 35 (i) of the Road Traffic Act, 
1930. The decision is а clear authority 
for the proposition that the breach of 
the provisions of section 35 (i) which 
are in fari materia with the provisions of 
section 94 (i) of the Motor Vehicles Act 
is not only punishable under section 125, 
Ibut a cause of action exists in the case of 
persons who’ have suffered damage by 
«eason of a breach of the provision of 
the section. The decision is the leading 
«ase on the point and it has been 
approved by the House of Lords and 
subsequently followed by other Courts, 


— 
11. in Mcleod (or Houston) v. Buchanan? 
the House of Lords affirmed the correct- 
лезу of the decision in Monk v. Warbey 
wed others Lord Weight stated thus:— 


“The Courts below proceeded on the 
footing that the construction and 
effect of the Road Traffic Act, 1930, 
section 35, were as stated by the Court 
of Appeal in Mank v. Warbe*. This 
was rightly not questioned before your 
Lordships, Section 35 of the Act while 
in express terms merely creating a 
criminal offence, punishable by the 
penalties stated in the Act. does 
also by implication, on _ principles 
well settled and now familiar in. the 
case of offiences under similar statutes, 





1. 1898 (2) Q.B. 406. 
2. 1923 (2) K.B. 832. 
3. 1940 (2) AILE.R. 179. - 
4. 1984 AILE.R, 373. 
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creates a civil liability in favour of any 
one of the class of persons whom the- 
statute is intended to protect when 
such person is injured by. reason of a. 
breach of the statutory duty or obliga-- 
tion. The class of persons whom the 
section is intended to protect includes- 
those who are likely to be injured by 
the negligent user of the vehicle, that 
is, prima facie and generally, persons 
using the highway". i 


The position in English law is therefore- 
clear that a breach of the statutory 
provision does not only create a criminal 
offence, but it also creates a civil 
liability. We do notsee any reason for- 
holding that the civil liability that is 
found under section 35 (i) of the Road 
Traffic Act is not applicable to section 94- 
(i) of the Motor Vehicles Act. 


12. In New Asiatic Insurance Go., Ltd. v.- 
Pessumol! the Supreme Court after referr- 

ing to sections 94, 95 and 96 ofthe 

Motor Vehicies Act, sums up the position. 
as follows: 


“Chapter VIII of the Act, it appears 
from the heading, makes provision for- 
insurance of the vehícle against third 
party risks, that is to say, its provisions: 
ensure that third-parties who suffer on 
account of the user of the motor 
vehicle would be able to get damages- 
for injuries suffered and that their 
ability to get the “damages will not 
be dependent on the financial condi- 
tion ef the driver of the vehicle whose 
user led to the causing of the injuries." 
The provisions have to be construed in. 
such a manner as to ensure this object 
of the enactment." 


The same reasoning was adopted in- 
Monk v. Warbey and others? where the- 
learned Judges stated thus: 


“That section is to be found in Part 
II of the Act, which is headed 
“Provision against third party risks 
arising out of the use of motor vehicles" 
It would be a very poor protection of 
the person injured by the negligence 
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of an uninsured person to whom a car 
had been lent by an insured person if 
the person injured had no civil remedy 
for a breach of the section.” 


Applying the same prineiple, we have 
ino hesitation in holding that a person 
‘who has  oommitted a breach of 
seetion 94 (i) of the Motor Vehicles Act 
jis not only guilty of a criminal offence, 
"but is also liable civilly. 


13. The next question that arises for 
consideration is whether the insurance 
company with whom the owner: had 
insured the car is liable. While section 94 
(i) ofthe Motor Vehicles Act provides 
that there should be a policy of insurance 
complying with the requirements of this 
«chapter before a motor vehicle is used in 
a'public place, section 95 prescribes the 
requirements that аге necessary under 
the Chapter. Section 95 requires that a 
policy of insurance should insure the 
person or classes of persons specified in 
the policy to the extent specified in sub- 
section (2) against any liability whith 
апау be incurred by him in respect of 
the death of or bodily injury to any 
person or damage to any property ofa 
third party caused by or arising out of 
the use of the vehicle in a public place. 
The policy therefore is required to insure 
a person against any liability that may 
"Ье incurred to any person or damage 
jto any property of a third party caused 
iby or arising out of the use of the vehicle 
in a public place. The liability so far 
аз the owner is concerned arises out of 
the use of the vehicle in a public place, 
and as such, the liability has to be 
«overed according to the provisions of 
‘section 95 of the Motor Vehicles Act. 
"When once the' person insured is held to 
beliable in respect of tbe death or 
bodily injury to a third party arising out 
-of the use of a vehicle in a public place, 
‘the insurance policy is required to cover 
the liability. The Insurance company 
iis bound to indemnify even when the 
insured is found liable due to the civil 
liability incurred due to breach of pro- 
{visions of section 94. 





14. The only defence that is open to 
the insurance company is found in 
section 96 (2) (5) of the Act. In order 
to exclude the liability of the insurance 
company, the sub-section requires that 
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there must be a brench of a specific 
condition of the policy, the conditions 
being enumerated in section 96 (2) (5) of 
the Act. Learned counsel relies on the 
specific - condition available to the 
Insurance Company under section 96 (2) 
(5) (ii) which runs as follows: 


*96 (2) (ii) a condition excluding driv- 

ing by a named person or persons or by 

any other who is not duly licensed or by 

any person who has been disqualified 

for holding or obtaining a driving 

, licence during the period of disquali- 
*5 fication.” 


According to the learned counscl, the 
policy is applicable only to drivers who 
are in the insureds employ and is 
driving on the order or with his permis- 
sion. In support of this contention, the 
learned counsel refers to the schedule 
attached to the insurance policy where 
the clause is incorporated under the 
column *'driver?. In order to appreciate 
the effect of this provision in the sehedule, 
itis necessary to examine the provisions 
of the policy itself. 


15. The policy is divided into three 
sections and section II relates to liability 
to third parties. Section. II, clause i, 
runs as follows: ` 


“Subject to the limits of liability, the 

. company will indemnify the insured 
against all sums including <?fimant’s 
cost and expenses which the insured 
shall become legally liable to pay in 
respect of (i) death of or bodily injury 
to any person caused by or arising 
out of the use (including the loading 
and or unloading) of the motor 
vehicle.” 


16. The insurance company by this 
clause undertakes to indemnify the insured 
against all claims which the insured has 
become legally liable. When the owner 
has been found legally liable for a 
breach of section 94 (i) of the Motor 
Vehicles Act, this clause would require 
the insurance company to indemnify the 
owner against the legal liabilty. It is 
admitted that the proviso to the clause 
is not applicab’e. Clause 3 proceeds to 
define the liability of the company to 
indemnify the driver who is driving the 
motor vehicle an the insured’s order o1 
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with his permission. General exceptions 
that are available to the company {or 
denfing liability under the policy is 
given under the heading ‘General 
Exceptions". Clause (3) of the General 
Exceptions exempts liability-in respect 
of any accident whilst the motor vehicle 
is being used otherwise than in accord- 
ance with the limitations as -to use or 
being driven by any person other than a 
driver. In the schedule, the limitations 
as to use are mentioned. It is stated 
that the liability can be repudiated if the 
vehicle із. used for ^ organised racing, 
pacemaking, reliability trial or speed test- 
ing and liability can also be repudiated 
if the. vehicle is driven by а perscn other 
than a driver. Obviously the liability 
could be repudiated if the vehicle is not 
driven by a qualified driver as found in 
section 96 (2) (5) (ii) of the Motor 
Vehicles Áct, which mentions a driver 
who is not duly licensed, or who has 
been disqualified for holding or obtaining 
a driving licence during the period of 
disqualification. It is not possible to 
read the meaning of the term ‘driver’ 
in clause (3) (5) of the General 
Exceptions in the policy as the driver 
mentioned in the schedule restriccing the 
term to drivers who are in the insured's, 
employ and are driving on his order 
or with his permission, for, it will be 
contrary to clause 3 of section II in 
the policy which -mentions “апу driver" 
who ixdriving the motor vehicle on the 
insured’s order or with his permission. 
He need not be in the insured's employ. 
The clause in the schedule will be con- 
sistent with clause 3, section II if it is 
read as being applicable to drivers in 
the employ ofthe owner for driving on 
his order or with his permission. It 
appears likely that the clause in the 
schedule is with reference to the Nabili 

of the insurance company to indemnify 
the driver who is driving the 
motor vehicle on the insured’ order or 
with his permission. We are unable to 
read the - schedule. as restricting the 
liability of the insurance company only 
when the vehicle is driven by a person 
in the insured’s employ and driven on 
his order or with his permission. The 
only circumstance when the insurance 
company may repudiate liability in the 
case of drivers is found in the provisions 
of section 96 (2) (5) (ii) which enables 
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the insurance company to repudiate 
liability when the vehicle is driven in 
breach of a condition excluding driving 
bya named person or persons or by 
any person who is not duly licensed, or 
by any person who has been disqualified 
for bolding or obtaining a driving 
licence during the period of disqualifica- 

tions. The condition excluding driving 
by a named person or persons should 
relate to a particular named person or 
persons and cannot embrace a class of 
persons as that would avoid the statu- 
tory liability imposed under seetions 95 
and 96 of the Act. The insurance 
company cannot avoid its liability by 

inserting a clause that the liability is 
restricted only in respect of drivers in 
the insured’s employ and driving on 

his order or with his permission. To. 
read the clauses relied in the schedule 
as requiring that the driver. should be 

one under the employ of the insured 
and that he must be driving on his 
order or with his permission is not justifi- ° 
ed, for that would mean that even if the 

car was driven on his order or with his. 
permission the liability can be repudiated. 

Such a construction would go against. 
the spirit of providing relief against third 

party risks. Equally untenable is the 

contention of the learned counsel for the 

insurance company that in the schedule 

to the policy under the heading “limita-. 
tions asto usc" it is provided that the 
use should only be in connection with. 
the insured's business and it would not. 
cover the business of the fourth respon- 

dent who has taken the car on lease, 
for, the “‘insured’s business” is the runn- 

ing of the car as a tourist taxi and it 

would also include running the . tourist 

taxi business by leasing the vehicle to. 
be usedas a tourist taxi. In other 
would be the  *'insured's. 
bu-iness" if the insured either runs it. 
by himself or through an agent or 
manager or by leasing it. 


17. There was some attempt by the 
learned counsel for the third respondent, 
the owner of the car, to contend that the- 
leasiug of the tourist taxi to the fourth 
respondent was with the consent of the. 
insurance company. The third respondent 
referred to its affidavit in which it stated 
that it had intimated the insurance 
company and the insurance company 
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was aware that it had leased the taxi to 
the fourth respondent. The insurance 
company submitted that the burden of 
proof.that the insurance company was 
-aware of the leasing is upon the tbird res- 
pondent and it had not discharged it, and 
in reply to the contention that the alleg- 
tion in the affidavit of the third respon- 
dent had not been denied, it submitted 
that the insurance company. was in the 
position of a co-defendant and it had no 
opportunity to deny the allegation of the 
third respondent. Inthe view, we are 
taking about the liability of the insurance 
company, the question as to whether the 
insurance company was informed by the 
third respondent and was aware of the 
agreement of lease of the car need not be 
decided. 


18. Onaclose reading of the policy of 
insurance we are of the view that apart 
from the civil liability to which the 
owner is subject under the provisions of 
Section 94 (i) of the Motor Vehicles Act 
as Jaid down in Monk v. Warbey Gnd 
others! the owner would be liable vicari- 
ously for the act of the driver who drove 
the car, though it was the driver ofthe 
fifth respondent who took the car on hire 
from the fourth respondent to whom the 
owner had. leased it. Clause 3 in section 
` 2 of the insurance policy provides. that 
in terms of and subject to the limitations 
ofthe indemnity which is granted by 
section II to the insured, the company 
will indemnify any driver who is driving 
the motor vehicle on the insured’s order 
or with his permission. The proviso to 
the clause is not relevant. The insur- 
ance company is liable to indemnify апу 
driver who is driving the motor vehicle 
on the insured’s order or with his per- 
mission. The words ‘‘any driver" cannot 
obviously restrict the liability to person 
in the insured's employ so long as the 
driver is driving the car on insured’s 
order or with his permission so far as 
third party rights are concerned. On the 
facts of the case, it is difficult for the 
insurance company to contend that the 
driver of the motor vehicle was driving 
the car without the insured’s permission, 
By an agreement entered into ‘between 
the third respondent and the fourth res- 
pondent, the vehicle was put in the control 
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of the fourth respondent for carrying on 
tourist taxi business. That would clearly 
imply that the fourth respondent either 
himself or by any qualified driver under 
his order or wiih his permission can 
drive. The driving in the Ordinary 
course of tourist taxi business by the 
person in control of the vehicle would be 
driving with the implied sonsent of the 
owner himself, though the driver who 
drove the taxi <t the time of the accident 
was not actually driving the vehicle on 
bis orders or with his permission. The 
permission of the owner can be implied 
when the car is driven with permission 
of the fourth respondent or with the per- 
mission of a person to whom the car is 
hired as the fifth respondent in this case. 
No doubt, there could be no implied 
permission by the owner if а person who 
was not properly licenced to drive was 
ordered or permitted to drive the car by 
the lessee or the hirer. 


“49. The words ‘‘to'permit’’ are given a 


wide meaning. In Mcleod (or Houston) 
v. Buchannan? the House of Lords has 
given a very wide meainig to the word 
*permission." The facts of the case are 
that a van which was registered and 
insured in the name ofa solicitor foi 
commercial use only was given to hi: 
brother. The brother did not notice tha! 
the van was lsmited to commercial use 
only. The solicitor never gave the 
brother any permission to use-the var 
for private purpose: and did not know 
of this user nor did he tell the brother 
that the insurance was restricted or make 
any conditions as to the use of the van. 
The brother used it for private purposes 
Apart from holding that the solicitor i: 
liable for having permitted his brother to 
use an uninsured vehicle on the principle 
of Monk v. Warbey? and .others the Cour 
proceeded to consider as to what is tht 
kind of permission. that is necessary 
Viscount Caldecote, L.C., found on the 
facts that the cwner tacitly allowed the 
car to be used for private purposes anc 
made no new condition with regard tc 
the van, but left his brother to carry or 
without any express, or even implied 
restrictions upon its use, and the handing 
over.of the complete control was unam. 
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iguous, and had the effect of sanctioning 
enegal use, and the owner never 
iggested any intention to restrict its use. 
ога Russel of Killowen expressed his 
iew that the brother was entitled to 
ssume, unless told otherwise, that the van 
ras substituted for the car for all pur- 
oses and to assume that the permission 
›г private purposes continues until with- 
rawn, апа tbe owner knew ог ought 
) have known that the brother would 
j»ntinue private use unless he was told 
iat he must not. Lord Wright expressed 
is view thus: 


“To ‘permit’ isa looserand vaguer 
term, It may denote an express per- 
п ission, general or particular, as distin- 
‘guished from a mandate. The other 
;person is not told to use the vehicle in 
the particular way, but heis told that 
he may do so if he desires. It includes 
«cases where permission ‘is merely 
inferred. If the other person is given 
control of the vehicle, permission may 
be inferred if the-vehicle is left at the 
-other person's disposal in such circum- 
stances as to carry with a reason- 
able implication of a discretion or 
liberty to use it in the manner in which 
it was used". ' 


in the test laid down by the House of 
ords it is reasonable to infer permission 
the vehicle is'left at the other person's 
isposat-ig, such circumstances as to carry 
ith it a reasonable implication of a 
iscretion ог liberty to use it:n the 
ianner in which it was used. Viscount 
aldecote, in his judgment approved of 
ё reasons given by Lord Carmont in 
е Court of Sessions wherein he express 
1 the opinion that the handing over 
' the complete control of the vehicle to 
mes Buchanan was unambiguous, and 
id the effect of sanctioning general use. 
he actual passage of Lord Carmont is 
‘tracted in Bingham' s Motor Claims Gases, 
wenth Edition, page 685 as follows: 


“I think any one who parts with the 
control of a motor vehicle completely 
without making any definite arrange- 
ment with the custodian as to use 
impliedly permits all uses, and it is 
for the permitter to see that there is 
the requisite insurance cover in force 
in relation to а use which is in fact 
*nrestricted", à 
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It may be seen that the word ‘permit’ 
has been given a wider meaning than 
the test as to whether the owner knew 
or ought to have known that the van 
was being or was likely to be used for 
his own private purposes. While 
Viscount Caldecote, L. С. was of 
the view that the handing over of the 
complete control was unambiguous, and 
had the effect of sanctioning general use, 
Lord Russel of Killowen proceeded on 
the basis that the brother was entitled to 
assume, unless cold otherwise, that the van 
was substituted for the car for all 
purposes and to assume that the permis. 
sion for private purposes continued until 
withdrawn. Lord Wright went further 
and held that when the other person 
is not told to use the vehicle in a parti- 
cular way, but is told that he may do so 
if he so desired, it will include that 
permission is inferred. It may be that 
the statement of the Law Lords, parti- 
cularly the statement of Lord Carmont 
which was approved by Viscount 
Caldecote, L. C. is unqualified and 
would cover cases where the custodian 
had used the vehicle in a manner out- 
side what any zeasonable persons would. 
have contemplated. The learned author 
Bingham has also questioned the correct- 
ness of the  unqualified statement. 
Whatever may be the right view, in the 
present case, there could be no difficulty 
in holding that the owner not only knew 
but intended that the car should be used 


.as a tourist taxi and that it would be 


used by the fourth respondent engaging 
a qualified driver or by hiring it to. 
private persons who will themselves 
engage qualified drivers. ‘Therefore, the 
present case would come within the 
purview of the indemnity given in the 
insuranee policy which covers a driver}. 
driving with the permission of the 
insured. In this view of the matter, the 
owner will be clearly liable vicariously 
for the conduct of the driver whom he 
had impliedly permitted to drive the 
car. 


20. It now remains for us to determine: 
whether the quantum of damages. namely, 
Rs.21,000 is proper. P.W.2 the first 
petitioner who is the widow of the 
deceased Veesaswami had given evidence 
that her husband was 45 years old at the 
time of the accident and that he was 
earning Rs. 10 to Re 19 4 daw and 
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heused to give the entire amount for 
the household expenses. The Claims 
Tribunal found that the decéased would 
have earned an average of Rs, 7 a day, 
out of which а sum of Rs. 5 would 
have gone to the family expenses. 
Taking the monthly dependency at 
Rs. 150 and the annual dependency at 
Rs. 1,800 the Tribunal awarded ten 
year’s purchase and a further sum of 
Rs. 3,000 under the head of loss of pros- 
pects of a predominantly happy life. 
Accepting the basis of annual dependency 
at Rs, 1,800, a sum of Rs. 18,000 seems to 
be on the high side. The Tribunal has 
not taken into account the fact that a 
lumpsum payment is made and that it 
would fetch interest. We do not also 
see any justification for giving a sum of 
Rs. 3,000 under the head of loss of 
prospects of a predominantly happy life. 
Takingall thé facts and circumstances 
into account, we award a sum of 
Ев. 15,000 to the claimants for the loss 

of life. of Veeraswami in the аё] 
aceident. The amount will carry interest 
at therate of six per cent per annum 
from the date of the petition, that is 
14th June, 1971. Out of the sum оѓ 
Rs. 15,000 and interest accrued a sum of 
Rs. 3,000 and the interest so accrued. will 
be paid to the first respondent and the 
balance of the amount will be deposited 
in one of the nationalised banks during 
the minority of the minor children. 
After each one of the ehildren attains 
majority, his or her equal share will be 
drawn and paid to the concerned child. 
The first respondent mother will be 
cntitled to draw the interest from the 
amount deposited as and when it accrues 
for the maintenance her children, The 
appealby the claimants, C.M.A. No. 
103 of 1974. is allowed as against respon- 
dents 2, 3, 4 and 5 in theclaim petition 
with costs to the extent indicated. C.M.A. 
No. 532 of 1973 preferred by the lessee 
of the vehicle is allowed to the extent 
of holding -respondents 2 and 3 in the 
claim petition also liable. There will 
be no order as to costs in C.M.A. No 532 
of 1973. EC . 


21. We are thankful to Mr. K.K. Venu- 
gopal for the assistance rendered as 
amicus curiae. 


S.J. Appeal allowed. 
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IN THE: HIGH COURT OF JUDI: 
CATURE AT MADRAS. 


Present:—M.M. Ismail, 7. 


Fathinza Bivi and others ° 
2 Appe llants* 


Sadhakatalla and others 
Respondents. 


Mohammadan Law —Sale of property belonging 
to minors— Mother executing sale deed as 
guardian—Sale incompetent and void Sale 
broceeds utilised in discharge of ‘liabilities of 
minors! father—Plaintiffs liable for propor- 
tionate share of the debis—Specific. Relief Act 
{XLVII of 1963), section 33. s 


The mother is nota de jure guardian of her 
children under Mohammadan law, and 
therefore, has no right to sell the interest 
of her minor children in immovable pro- 
perty. Such transaction is not merely 
voidable but totally void. 

[Para. 2.] 


In the instant case, the mother, a Moham- 
madan widow, acting as guardian for her 
two minor children executed a sale deed. 
The amount borrowed was admittedly 
utilised in the payment of the deceased 
father's debts. The minors sought to set 
aside the sale. The defendants filed a 
counter-claim claiming  propgrüienate 
share of minors in the father's debts. 
The trial Court decreed the suit but the 
lower appellate Court held that the 
plaintiffs were liable for the proportionate 
share of the debts. 


On appeal, Held: Section 41 of the 
Specific Relief Act, 1877 (now section 33 
of the Specific Relief Act, 1963) clearly 
provides that when the Court adjudged 
cancellation of an instrument on the 
ground that it was void or voidable, it 
had the power to-call upon the plaintiffs 
at whose instance the instrument was 
adjudged void or voidable, to restore so 
far as may Бе any benefit which they 
might have received from the other party 
and to make any compensation to him 
which justice may require. On the 
ground that their mother was not 


*S.A. No, 282 of 1973 and Memo. of Objections. 
27th January, 19776. 
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ompetent, to act as their: guardian and 
lispqse of the property, when the plaintiffs 
ought to recover their share of the pro- 
xrty, certainly they should ‘pzy their 
hare of the liability because admittedly 
he sale proceeds were applied for the 
lischarge of the debts of the estate. 

[Para. 6.] 
Jases referred to :— 


тай Meeral Beevi v. Md. Koya, (1956) 1 
VLL.J. 307: А.В. 1956 Mad. 368; 
Md. Amin у. Vakkil Ahmed, 1952 S.C.J. 
35 : (1952) S C.R. 1133 : (1953) 1 
M.L.J..6: 1952 A.I.R. S.C. 358; Rangilahi 
t. Mahbublahi, (1925) I.L.R. 7 Lah. 35; 
4bdul Majid Sakib v. Ramiza Bivi Sahiba, 
1931) 33 L.W. 312 : A.LR. 1931 Mad. 
68 ; Mata Din v. Ahmed. Ali, (1903) -30 
-A. 49; Imambaudi у. Haji Mutsaddi, 
1918) 45 LA. 73: -35 M.L.J. 422 :9 
^W. 518 : ALR. 1918 P.C. 11. ^ 

Appeal and Memo. of Objections against 
he deeree of the Sub-Court, Dindigul, in 
\.5. No. 173 of 1969 preferred against the 
lecree of the District Munsif’s Court 
'eriyakulam, in O.S. No. 351 of 1967. 


nK. Ahmed Meeran and A. Abdul Hadi, for 
\ppellents. : ; 


2.9, Srisailam and K, Venugopal, for Respon- 
lents. 


l'he Court delivered the following 


UDGMENT.—Defendants 1 to 3 and 
i to MisO.5. No. 351 of 1967 on the 
ile of the Court of the District Munsif of 
'eriyakulam who lost completely before 
he trial Court, but succeeded to some 
xtent before the first appellate Court, 
те the appellants herein. Admittedly’ 
he suit property belonged to one Sultan 
towther, who died іп February, 1957. 
Che 11th defendant is the widow of the 
leceased. while the 12th and 13th defen- 
lents ‘are the major sons of the 
leceased. The plaintiffs are also sons 
ind daughter of the deceased, plaintiffs 
and 3 being minors. Under Exhibit B-1 
lated 27th July, 1957, defendants 11 to 
i3 executed a sale deed of the suit pro- 
xrty in favour of the predecesgors-in- 
nterest of the appellants herein for 
Хз. 8,000, and in that sale deed the lith 
lefendant acted as guardian of the plain- 
iffs. The plaintiffs instituted the present 
uit for a declaration that they are entitled 
o their share in the suit property since 
Һе sale deed ‘executed by the defendants 
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11 to 13 was not binding on them. The 
Suit was resisted on several grounds by the 
defendants, and overruling the defence, 
the learned District Munsif decreed the 
suitas prayed for and, on appeal pre- 
ferred by the appellants herein, the 
learned Subordinate Judge of Dindigul 


while confirming the conclusion of ће · 


learned District Munsif made the right 
of the plaintiffs to obtain their share in 
the property conditional upon their pay- 
ing their proportionate share in the 
sum of Rs. 7,300 being the debts payable 
by their deceased father which debts 
were directed to be paid by the vendees 
under Exhibit В-1 and actually paid by 
them. The defendants 1 to 3 and 5 to 9 
have filed the present second appeal in so 
far as the Court below heid that Exhibit 
B-l, sale deed was not binding on the 
plaintiffs. The pliaintiffs in the suit have 
filed а memorandum of cross-objections 
in so far as the learned Subordinate Judge 
directed them to pay their proportionate 
share of the sum of Rs. 7,300 being the 
debts payable by the deceased father 


which debts were dlscharged out of the 


sale proceeds under Exhibit B-l. 


2. As far as the appeal itself is concerned 
it can be disposed of very easily. As I 
pointed out already, it is the 11th defen- 
dant, the mother ofthe plaintiffs. who 
acted as guardian of the plaintiffs in 


selling the suit property. It is settled law, 


that the mother is not de jure guardian 
under Mohammadan law, and therefore, 
had no right to sell the interest of her 
minor children in an immovable property 
and such transaction is not merely void- 
able but totally void. Therefore, the 
Courts below were right in holding that 
the sale deed under Exhibit B-1 was not 
binding on the plaintiffs herein so as to 
affect their shares in the suit property, 
and therefore, they were entitled to a 
decree for partition and separate posses- 
sion of their share. Hence the second 
appeal fails and is dismissed. 


3. The memorandum of cross-objec- 
tions, as pointed out already, raises the 
question asto whether the Gourt could 
impose the condition referred to above, 
viz. the payment of the proportionate 
share of the debts of the father which were 
discharged out of the sale proceeds under 
Exhibit B-1, as a condition precedent for 
obtaining possession of their ebora ^f the 
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suit property. Mr. Srisailam, learned 
counsel for the respondents, contends that 
the learned Subordinate Judge purported 
to follow the Bench decision of this Court 
in Kadir Meergl Beevi v. Md. - Koyal, but 
that decision was arrived at by the 
Madras High Court without referenee to 
the decision of the Supreme Court in 
Md. Amin v. Vakkil Ahmed? and therefore 
the decision of the Madras High Court 
relied оп by the learned Subordinate 
Judge cannot be said to be correct law. 


4. Let us immediatly mention one 
thing with regard to the fact as to the 
sum of Rs. 7,300 out of the sale proceeds 
under Exhibit B-1, having been applied 
towards the discharge of the debts due 
by the deceased father of the plaintiffs. 
The learned Subordinate Judge has 
pointed cut in the course of his judg- 
ment that the learned counselfor the 
plaintiffs themselves did not dispute the 
said discharge of the debts out of the sale 
proceeds, and therefore the fact that out 
of the sale proceeds under Exhibit B-'l, 
the sum of Rs. 7,300 was applied 
towards the discharge of the debts of 
Sultan Rowther remains. uncontradicted 
and also established. The-only question 
therefore that arises for consideration is 
whether the learned Subordinate Judge 
was right in law in calling upon the 
plaintiffs to pay their proportionate share 
of the debts Now it is settled law that 
the burden ison the appellants to prove 
that the judgment appealed against is 
erroncous and this being a second appeal, 
the learned counsel for the respondent- 
plaintiffs will have to prove that the 
direction given by the learned Subordi- 
nate Judge in this behalf is erroneous 
in law. AsIpointed out already, there 
is a direct decision of this Court in Kadir 
Meeral Beevi v. Md .Koya* and that being 
a judgment of a Bench of this Court it is 
binding оп me unless it is established 
that judgment is erroneous.either because 
of subsequent events or because of having 
been overruled by the Supreme Court. 
That case also dealt with a mortgage 


1, (1956) 1 М.І... 307: A.LR.1956 Mad. 368, 


2. 19528.0.].539:(1952) S.C.R. 1133: (1953) 
1 MLJ.6: A.LR. 1952 §.C. 358, . 
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effected by the mother acting оп behalf 
ofher minor children. While holding 
that the mortgage was not binding on 
the minor children, this Court after 
referring to the decisions in Rangilahi v. 
Mahbublahi and Abdul Majid Sahib v. 
Ramiza Bivi Sakiba? held that under 
section 41 of the Specific Relief Act, 
1877; the Court had ample power to 
direct the plaintiffs who had come to 
Ceurt for setting aside the alienation to 
pay compensation to the other side or 
to restore the property which the other 


‘side had parted with pursuant to the 


transaction in question. It is this judg- 
ment of this Court which has been 
followed by the learned Subordinate 
Judge in the -present case. Asa matter 
of fact, the judgment of this Court 
referred to above follows. not merely the 
decision of the Lahore Hight Court but 
alse an earlier judgment of this Court 
mentioned already. I am  confining 
myself only to the earlier judgment of 
this Court in Abdul Majid Sakib v. Ramiza 
Beevi Sahiba* because that also dealt 
with the case ofa de facto guardian of 
Muslim minors disposing of the immov- 
able property of the Muslim minors. 


5... The only argument Mr. Srisailam 
put forward is that the decision of this 
Court in Kadir Meeral Beevi у. Md. Koya? 
does not take note of the decision of the 
Supreme Court in Md. Amin v. Vakkil 
Ahmed and in support of his CÓntention 
he relied on certain statements contained 
in Mullah's ‘Principles of Mahomedan 
law’ by Hidayatullah, 17th Edn. аз well 
as Tyabji's ‘Muslim law,’ 4th Edn. As 
far as Mullah’s Principles of Mahome- 
dan law, 17th Edn. is concerned, at page 
343 reference has been made to the 
decisions in Mata Din у. Ahmed Alis 
Rangalahi v. Mohbubalahit апа Kadir 
Meeral Beevi у. Md Koya. After referr- 
ing to these decisions, in the notes it is 


. stated: ‘These decisions probably go too 


far, and may require reconsideration.” 








I.L4R. (1925) 7 Lah. 35, 
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2. (1931) 33 L.W. 312: A.LR. 1931 Mad, 
468. E 
3. (1956) 1 M.L J. 307: A.L.R. 1956 Mad. 368. 
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as 


[his statement does not indicate the 
lirection in which the decisions had gone 
oo far and on what ground they may 
‘quire reconsideration. So зо in 
Pyabji’s ‘Muslim Law’ at page 231 the 
lecision* ef this Court in Kadir Meeral 
Beevi v. Md. Koya is referred to and it 
я stated **when setting aside mortgage 
xxecuted by mother, Court directed 
‘efund of benefit to estate of minor (sub- 
nitted erroneous) A.I R. 1952 S.C. 358 
10t cited. As pointed out already, the 
Editor of the 17th edition of Mullah's 
Principles of Mohamedan Law, does not 
indicate the reason for his opinion, while 
the Editor of Tyabji’s Muslim law, 4th 
Edn, gives his reason as the decision in 
Md. Amin v. Vakkil Ahmed? not being 
cited in the judgment of this Court in 
Kadir Meeral Beevi v. Md. Koyal. Yam 
of the opinion that the failure to cite 
Md. Amin v. Vakkil Ahmed? does not in 
any way affect the validity of the deci- 
sion of this Court in Kadir Meeral Beevi 
v. Md. Koya!. A perusal of the judg- 
ment of the Supreme Court in Md. Amin 
у, Vakkil Ahmed? will show that it simply 
followed the principles laid down by the 
Privy Council in  Jmambandi v. Haji 
Mutsaddi? Apart from the principles so 
laid down by the Privy Council being 
followed, the Supreme Court in that case 
has not added anything more. In Kadir 
Meeral Beevi у. Md. Roya) reference has 
been made to the decision of the Privy 
Councilin Imembandi у, Haji Mutsaddi* 
Inasmuch as the Supreme Court in Md. 
Amin у. Vakkil Ahmed? merely followed 
the principles laid down in Imambandi 
v. Haji Mutsaddi® the failure to zefer to 
the decision of the Supreme Court in 
Kadir Meera Beevi v. Md. Коуа\ separately 
will not constitute a ground -for reconsi- 
dertion of the judgment of this Court in 
Kadir Мета! Beeot у. Md. Koyal, Mr. 
Srisailam, learned counsel for the respon- 
dents admitted that apart from the above 
two statements contained in the two 
text-books, he has no other authority to 
show that the decision in Kadir Meeral 
Beevi v. Md. Koya! is erroneous. 


6. Independent of the above considera. 
tion, it may be mentioned that che deci- 
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sion of this Court referred to already in 
so far as it directed the minor plaintiffs 
to pay proportionate amount due to the 
mortgagee since the amount obtained 
under the mortgage was applied towards 
the discharge of the debts due by the 
father ofthe minors is supported by 
section 41 of the Specific Relief Act, 1877, 
now section 33 of the Specific Relief 
Act, 1963. 'These two sections clearly 
provide that when the Court adjudges 
cancellation of instrument on the ground 
thatit was void or voidable, it has got 
the power to call upon the plaintiffs at 
whose instance the instrument is adjudged 
void or voidable, to restore so faras 
may be any benefit which he may have 
received from the other party and to 
make any compensation to him which 
justice may require. In the present 
case, admittedly the plaintiffs inherited 
the estate of their father not only with 
regard to the assets, but a!so with regard 
to the liabilities. Equally admittedly 
the sale proceeds obtained under Exhibit 
B-l, were applied to the extent of 
Rs. 7,300 towards discharge of the debts 
of their father, i.c., the debts of the 
estate. "Therefore, it is not open to a 
person like.the plaintiffs to claim the 
assets of the estate and at the same time 
to repudiate the liability of the estate. 
Hence, on the ground that their mother 
was not competent to act as their 
guardian and dispose of the property, 
when they seek to recover their share 
of the property, certainly they must pay 
their share of the liability because 
admittedly the sale proceeds were 
applied for the discharge of the debts 
of the estate. As a matter of fact, a 
perusal of Exhibit B-l, the sale deed 
executed by the mother and the 
other heirs shows that the suit pro- 
perty dealt with under Exhibit B-1 
was under an *othi' created by the father 
of the minors in 1955 for a sum of 
Rs. 5,000 and that was directed to be 
discharged by Exhibit B-1, sale deed. 
In addition. there were the debts of 
Sultan Rowther to the extent of Rs. 2,800 
which had also been recited in Exhibit 
B-l, sale deed. Consequently, the 
respondents herein could not have 
recovered possession of the property 
without discharging the ‘othi’ and that 
fothi’ was discharged only because of the 
sale under Exhibit B-1, This is yet 
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another eircumstance for holding that 
the respondents cannot recover possession 
of their share of the suit property with- 
out paying their proportionate share of 
the liabitity. In fact, if the ‘othi’ had 
not been discharged by the sale of the 
property in question, the respondents 
would not be able to recover possession 
ofthe property without discharging the 
‘othi’ and they cannot be in a better 
position now when the said othi had been 
discharged by the sale of the property 
than they would have been, if the pro- 
perty had not been sold and the ‘othi’ 

ad not been discharged and the said 
‘othi’ was outstanding. It is clear that jus- 
tice requires that the respondents herein 
should be directed to pay their share of 
the liabilities of the estate of their father 
when they claim partition and separate 
possession of their share of the 
suit property on the ground that the 
sale under Exhibit B-l is void. Con- 
sequently, independent of any other con- 
sideration, when the Court is called upon 
to exercise the jurisdiction under the 
provisions of the Specific Relief Act by 
cancelling an instrument on the ground 
that the instrument is void or voidable, 
it certainly has got the power to give a 
direction which has been done in the 
present case, and therefore, the respon- 
dent-plaintifs had not established that 
the direction given by the learned 
Subordinate Judge in this case was 
,erroneous in law. It may be pertinent 
to point out here that the Supreme 
Court in Md. Amin у. Vakkil Ahmed had 
no occasion to consider the provision 
of section 41 of the Specific Relief Act, 
1877, corresponding to section 33 of 
Specific Relief Act, 1963, and therefore 
on this ground alsothe failure to refer 
to that decision of the Supreme Court by 
the Bench of this Court in Kadir Meeral 
Beevi v. Md. Koya? is not of any con- 
sequence whatever so as to call fora 
reconsideration of that judgment of this 
Court. Hence, the memorandum of 
cross-objections also fails and the same is 
dismissed. There will be no order: as 
to costsin either, No leave. i 


S.J. A . Appeal and memo. 
of cross-objections dismissed. 


——S 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—G, Kamanujam, J. ° 


"The Employees’ State Corporatien, 


represented. by the Regional 
Director, Employees State Insurance 


Corporation, Madras Region and 
another .. Appellants* 
д. 

R. Sreedhara Panicker, proprietor, 
Amrithapradayani Vaidyasala, 
Vettooraimadam, Agatheeswaran 
taluk ` Respondent. 


Employees" State Insurance Act (XXXIV of 
1948), section 2 (12) —Factory— Ayuruedic 
Vydiasala—W ater pumped out from well with 
the use of electric motor—Water used in clean. 
ing bottles and soaking the herbs—Vydiasala 
not a factory witkin the Act—Refund of con- 
tributions—=Proper order as to interest. 


An ayurvedic vaidyasala manufacturing 
ayurvedic medicines was using water 
pumped out from a well with the use of 
electric motors. The water, according to 
the vaidiasala, was being used for clean- 
ing bottles and for soaking the herbs. 
The Employees State Insurance Corpora- 
tion held the vaidiasala to be a factory 
within the meaning of section 2 (12) of 
the Employees’ State Insurance Act, 1948. 
The vaidiasala 21е an application to the 
Employees’ Insurance Court which held 
that the vaidizsala was net. factory. 
On appeal by the Insurance Corporation. 
Held: From the mere fact that cleaning or 
washing or soaking was being carried on 
with the water pumped from the well 
using electric motors, it could not be 
said that а manufacturing process was 
being carried on with the aid of power. 

(Paras. 5 and 6] 


If was not possible to find an intimate 


eonnection between the cleaning of bottle: 
or soaking of herbs with the ultimake 
process of manufacture of ayurvedic 
medicines. In this view of the matter 
the view  tzken by the Employees 


Insurance Court has to be upheld. 


[Рата. 11. 
Having regard to the fact that the Stat 
Insurance Corporation was under a bon 


* A. AQ. №. 612 ‘of 1974 14th Jub, 197€ 
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ide belief that the Act applied to the 
espondent factory and on that belief 
conferred benefits on the employees 
vorking in the factory, in directing refund 
f the amount of contribution recovered 
rom the respondent it will be proper to 
nake the Corporation liable for interest 
it six per cent only for the period during 
vhich the workers had the: benefit from 
he Corporation. 


[Pera. 12.) 
tases referred to:— 


M/s. Н.М. Ismail Sahib and Company v. 
°.D.B.S.I. Corporation, (1960) MLJ. 
Crl.) 837. : (1961) 1 M.L.J. 76 : A.LR. 
96] Mad. 7; Moosa Kazimi v. К.М Sheriff 
'2 L.W. 483 : А.Т.К. 1959 Mad. 542; 
7. Mohamed Haneef and Company у. ESI. 
rotporation, (1965) 1 M.L.J. 17 : АТА. 
969 Mad. 155; M/s. Swami and Company 
t. Employees? State Insurance Corporation, 
19°0) 2 M L.J. 232 : 83 L.W. 347. 


\ppeal against the order of the District 
sourt (Employees Insurance Court), 
Sanyakumari at Nagerkoil in  E.I.O.P. 
No.2 of 1970. . 


М. Ali Mohammed, for Appellant. 


‘rancis Julian, for S. Padmanabhan, for 
tespondent. 


The Court made the following 


JRpsR:— This ‘appeal arises out of an 
wder“ dated 6th August, 1971 of the 
Employees’ Insurance Court, Nagercoil,” 
10lding that the respondent's factory will 
iot fall within the definition of factory, 
a section 2 (12) of the Employees’ State 
nsurance Act, 1948, hereinafter referred 
о as the Act on an application filed by 
he respondent under sctions 75 and 77 
f that Act. 


The respondent is manufacturing 
ertain ayurvedic preparations in his 
remises called ‘“‘Amrithapradayani. 
7ydisasala". Vetturu Madam, Nager- 
oi, where more than 20 persons 
ауе been employed. The said -manu- 
acturing premiss of the respondent was 
nspected by the Inspectors appointed 
nder the Act, on 26th February, 1966 
nd they came to the conclusion that the 
remises will come under the definition 
f ‘factory’ in the Act. on the ground 
hat water is pumped out from the -woll 
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with the use of two horse power electric 
motor for the purpose of manufacture of 
medicines, and therefore, the manu- 
facturing premises can be said to be 
earried on with the aid of power. The 
respondent's case, however, is that his 
manufacturing premises would not con- 
stitute a factory, as he is not manufactur- 
ing the ayurvedic preparations with the’ 
aid of power and that the water pumped 
out from the well is not at all used for 
the preparation of Ayurvedic medicines, 
but is used only for cleaning the 
bottles and for lavatory purposes. Since 
the authorities constituted under the Act 
did not accept the respondent's pléa 
that his manufacturing premises cannot 
be taken to be a factory as defined in 
the Act and аз such he is not liable to 
pay the contributions contemplated by 
the Act, he filed an application "urider 
sections 75 and 77 of the Act, before 
the Employees Insurance Court, at 
Nagercoil, for a declaration that his 
premises will not come under the defini- 
tign of ‘factory’ and that therefore the 
ie therein are not covered by the 
ct, 


3. The Employees Insurance Court 
found on evidence that the water pumped 
from the well by the use of 2 horse-power 
electric motor has been used only for 
the purpose of cleaning bottles and for 
soaking the herbs, which are used for 
ayurvedic preparations. It, therefore, 
took the view that the mere user of 
water for the purpose оѓ. cleaning the 
bottles and soaking the herbs, cannot make 
the user of the electric power integrally 
connected with the manufacturing pre- 
mises, and that therefore, the manufactur- 
ing process cannot be said to have been 
carried on with the use of power so as: 
to bring the premises under the definition 
cf ‘factory’ as defined in the Aet. 
In this view, it held that the respon- 
dent'sfactory cannot come within the 
definition of ‘factory’ under the Act, and 
therefore, the employees therein are not 
covered by the Act Consequently, by 
its decretal order, it directed the Сог- 
poration to refund to the respondent a 
sum of Rs. 7,842.67, being the amount 
of contribution recovered from the 
respondent, with interest at 12 per cent 
per annum from 18th December, 1970, 
ihe date of the petition; to the date of 
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realisation of the said sum by the respon- 
dent. . ; : 


4. The correctness of the-said order of 
the Employees’ Insurance Court has been 
questioned in this appeal. It has been 
contended by the learned counsel appear- 
ing for the appellant, {һе Employees' 
State Insuranee Corporation, that admit- 
tedly water pumped from the well by 
the use of electricity having been used 
for the purpose of cleaning the bottles 
and for soaking the herbs, which are used ` 
in the manufacture of ayurvedic pre- 
parations, the manufacturing process 
in the premises should be taken to have 

beon carried on with the sid of power, 
and that the Court below is not justified 

in holding that the manufacturing process 
of the respondent is not carried on with 
the aid of power. According to the 
learned counsel, even the soaking and 
cleaning will also come under the defini- 

tion of manufacturing process contained 

in section 2 (k) of the Factories at 
which definition has been adopted for the 
purpose of the Employees’ State Insurance 
Act, and therefore, once the water 


pumped by the two horse-power electric : purposes, that the manufacturing proces: 


motor is used for the purpose of cleaning 
bottles and for soaking herbs, the process 
carried оп by the respondent straight- 
away becomes a manufacturing process 
carried on with the aid of power, and 
therefore the respondent's premises should 
be taken to be a factory covered by the 


provisions of the Act. 


5. From theoral evidence adduced in 
this case it is clear that the water drawn 
' from the well by the use of electric motor 
is not used for the manufacture of medcine 
either as raw material or as. ingredient. 
The respondent has clearly stated. in his 
evidence as P.W. 1, that the water 
pumped out from the well is not used for 
the manufacture of drugs and medicines, 
that he uses only the water supplied by 
the municipality for the purpose of manu- 
facture of drugs and medicines, and that 
the water pumped out from the well is 
used only for washingand cleaning the 
the bottles used for packing the medicines. 
This position has not been controverted 
by the appellant. The inspector who 
visited the respondent’s premises, when 
examined as R.W. 1, does not also say 
that he found the water pumped out 
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manufacture of medicines, He only says 
that the water was used for washing*pur- 
poses and for soaking the herbs. There- 
fore, we have to proceed on the basis 
that the water pumped from the*well by 
the use of electricity has not been used 
directly inthe manufacture of medicines 
either as raw material or its ingredients, 
but it has been used only for the purpose 
of washing or cleaning the bottles and for 
soaking the herbs. On this evidence, the 
lower Court is right in taking the view that 
the mere use of water pumped out with 
the aid of electric energy for purposes, 
unconected with the actual manufacture 
cannot, make the premises a factory. From 
the mere cleaning of bottles and soaking of 
herbs with the water drawn from the well 
by the use of electric energy, one cannot 
say that manufacture of medicines is 
carried on with the aid of power, and 
unless the pumping process with the use 
of power is so integrally connected with 
the manufacturing process so as tó make 
it as part of, от incidental to the manu- 
facturing process, it is not possible to say 
from the mere user of the water pumped 
from the well for cleaning and soaking 


is carried on with the aid of power. 


6. Manufacturing process is defined in 
the Factories Act as— 


, 


“making, altering, repairingrornament- 
ing, finishing, packing, oiling, washing. 
cleaning, breaking up, demolishing o: 
otherwise treating or adapting any 
articles or substance with a view to it: 
use, Sale, transport, delivery or dis 
posal.” ' 


It istrue the said definition which Һа: 
been adopted under section 2 (12) of the 
Employees’ State Insurance Act, take: 
in the process like cleaning, washing, etc 
Even then it is not possible to accep: 


. the appellant's contention.. Merely be 


cause cleaning or washing or soaking 
process is carried on in the course o 
some other manuíacturing process, tht 
said process cannot be treated as an inde 
pendent manufacturing proces. Thi 
definition contemplates that each of thi 
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herefore, the from mere fact that cleaning 
ir washing or soaking is being carried on 
vith the water pumped (rom the well, it 
annot be said that the manufacturing 
wrocess has been carried on with the aid 
f power. 


'. In Messrs. Н. М. Ismail Sakib and Co. 
г. R.D.E S.l. Corporation! Anantanara- 
'anan, J., had to deal with a case 
vhere water pumped and stored by 
lectric power was used for several of 
he processes connected with the finishing 
f raw hides and skins. The question 
here was whether the pumping and 
torage of water amounted to manu- 
acturing process. It was fourd on 
vidence in that ease that the electric 
notor was used to secure the flow of 
vater with force and impact for the 
leaning of skin for more efficient and 
conomic working of the factory. The 
lourt, therefore, held that it would be 
lifficult to dissociate the pumping process 
rom the actual tanning process and that 
ince the use of electrical energy is in 
he manufacturing process itself, the 
remises will come within the defini- 
ion of the factory. 


In Moosa Kazimi v. К. M. Sheriff,? 
tamachandra Iyer, J., as he then was 
ras, of the view that the very pumping 
nd storage of water in the establishment 
moufitedeby itself to a manufacturing 
rocess as defined in the Factories Act. 
“he learned Judge observed: - 


«It is unnecessary for the purpose of 
this case to consider that question, as 
admittedly there is an electric motor 
for the purpose of lifting water. The 
definition of the term ‘manufacturing 
process’ to which I have already made 
a reference, would comprehend such 
a case." 


и V. Mohamed Haneef and Co. у. E. S. 1. 
‘orporation®, a Division Bench of this 
'ourt had occasion (о consider the said 
wo decisions of this Court and it expressed 
з view as follows: 


Аа Е ep odiis Е АЫ 
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“The question whether the manufac-- 
turing process is being carried on 
with the aid of power is ultimately 
one of inference from facts. It may 
happen that in a particular establish- 
ment, the pumping of water and utilisa- 
tion of it in the manufacturing process 
is so integrally connected with the. 
manufacting process that the pumping 
cannot be dissociated from it. May 
be that the actual process of tanning ' 
is carried on by manual labour. All 
the same the pumping of water may in 
a given case be so intimately linked up 
with the manufacturing process in its 
location, object and operation... .. The 
test is not whether power is necessary 
for the manufacturing process but 
whether in fact power is used in the 
manufacturing process The nature ' 
of the definition is such that for its 
application no principles in the abstract 
could be laid down. We can oniy 
indicate the true scope of the several 
material expressions in the definition.” 


According to the learned Judges in that 
case the reference to pumping of oil, 
water or sewage under the definition of 
‘manufacturing process’ which is the basis 
for the decision of of Ramachandra Iyer, 
J., ав he then was, is intended to deal 
with only pumping installations where 
the main process itself was pumping of 
oil, water or sewage, that the sub clause 
is not intended to cover pumping which 
is merely ancillary to some other 
manufacturing process, and that the 
mere use of power for pumping water 
which is used for the subsequent 
manufacturing process, cannot be said 
as the use of power in the manufactur- 
ing process. 


9. Inalater decision Maharajan, J., 
has held in Messrs. Swami and Со. v: 
Employees’ State Insurance Gorporation.* that 
the mere pumping of water for use during 
the tanning process will not establish 
the requisite connection between the 
power and the manufacturing process so 
as to bring the manufacturing process 
within the meaning of section 2 (12) 
ofthe Act and that the mere fact that 
the water pumped by electricity was 
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utilised in the manufacturing process, 
"will not connect the power with the 
manufacturing process unless there is a 
certain interlinking between the pump 
and the: manufacturing process carried 
on in the factory. 


` 


10. As pointed out by the Division 
Benchin P. Mohamed Haneef and Co. v. 
BSI. Corporation? the question whether 
the manufacturing process is being carried 
on with the aid of power is ultimately 
“опе of inference from facts, and having 
regard to the nature. of the definition of 
“manufacturing process’ it is not possible 
to lay down any abstract principle for its 
application. Меге pumping oí water 
unconnected with the manufacturing 
{process cannot make the premises a 
factory. However, the pumping of water 
тау in certain cases be so intimately 
jlinked with the manufacturing process, 
{еп it can be treated as part of or 
integrated with the manufacturing 
process, in which case the premises will 
«come under the definition of ‘factory.’ 









11. As already stated, the question in 
this case is, whether the necessary con- 
nection hag been established between the 
pumping of water and the manufacturing 
process. The water pumped out from 
the well is found to have been used for 
cleaning bottles and soaking herbs. The 
‘question is whether from the said user 
of water- the pumping could be said to 
be intimately linked up with or integrally 
connected with the manufacturing 
process. It is not possible to find such 
an intimate connection between the 
cleaning of bottles or soaking of herbs 
with the ultimate process of manufacture 
of , ayurvedic medicines, In this view 
of the matter, I have to uphold the 
view taken by the Employees: Insurance 
Court. 


12. The learned counsel for the appell- 
ant contends that the lower Court has 
directed the amount so far paid towards 
contribution by the respondent ая 
employer to be recovered from the 
Corporatipn with interest at 12 per cent 
per annum, and that such a direction is 
contrary to the Regulation 40 of the 


e Rs SSS 
1. (1969) 1 M.L,J. 17: А.Т.К. 1959 Mad. 155. 
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Employees’ State Insurance (General) 
Regulation, 1959. Regulation 40 is as 
follows: 


"(1): Апу contribution paid by a 
person under the erroneous belief that 
the contributions were payable by 
that person under the Act may be 
refunded without interest by the 

. Corporation іо that person, if applica- 
tion to that effect is made in writing 
before the commencement of the 
benefit period corresponding to the con- 
tribution period in which such con- 
tribution was paid." 


In this case, the Court has not awarded 
interest from the date of payment of 
contribution by the respondent, but 
only from the date of the application. 
Therefore, it cannot be said to be con- 
trary to Regulation 40. However 
having regard to the fact that the 
appellant.Corporation was also under the 
bong jide belief that the Act applied tc 
the respondent factory and on {һай 


. belief conferrcd benefits on the employeex 


working in the respondent's factory til 
this day, it will be quite unreasonable 
to make the Corporation liable foi 
interest for the period during which the 
workers had the benefit from the Corpora 
tion. I, therefore, think it proper te 
make the Corporation liable for interes 
at six per cent per annum only from thi 
date. 


13. The result is, the appeal is allowe 
in part to the extent indicated above 
In other respects, the appeal is dismissedl 
There will be no order as to costs. 


S. J. Appeal 


` 4n part, 


allowe 
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IN THE HIGH COURT OF JUDI- 
ЈАТОВЕ AT MADRAS. 


2RESENT:—G, Ramanujam, J. 


4.G. Ramachandran and another 
І . oe — Appellants 


5 
7. 


Bivi Razia 
Respondent, 


Muslim Personal Law (Shariat) Application 
Act (X XV 1 of 1937), section 2; Madras Civil 
Touris Act (111 of 1873), section 16— Muslim 
voman—Ghild born within three months after 
narriage—Legitimacy of — child — Indian 
jwidence Act (1 of 1872), section 112— 
"resumption as io legitimacy—A pplisability 
0 Muslims, 


А clese reading of section 2 of Central 
ict XXVI of 1937 and section 16 of the 
viadras Civil Courts Act, 1873, indicates 
‘hat they do not deal with the law relat- 
ng to legitimacy. It is true they refer to 
бе law of succession and wherever the 
le parties are Muslims in matters of 
uccession, the Court has to decide their 
ights with reference to the Muslim law 
f succession. But the law relating to 
‘gitimacy is not a part of the law of 
aheritance or succession. Legitimacy may 
юа matter relevant for deciding the 
latms relating to succession but it cannot 
не said that it is part of the law of 
xiccession. The, question whether а 
"articular child is legitimate or , not 
ап afise «ot only with reference to 
accession but also with reference to 
'arious other matters. It cannot, therefore, 
"e said that the questions of legitimacy 
vill come under section 16 of the Madras 
vil Courts Act, read with section 2 of 
.ct XXVI-of 1937, so as to say that the 
iourt is bound to apply the presumption 
«асг the Mohamedan law on questions 
legitimacy and not the presumption 
ontained in section 112 of the Evidence 
.ct. Therefore the presumption under 
sction 112 of the Evidence Act should 
e taken to have superseded the Moha- 
acdan law relating to legitimacy to the 
xtent of any inconsistency between the 
vo. [Para. 9] 


ection 112 of the Evidence Act, is very 
-eneral in its terms and applies to all per- 


jhamsunnissa alias 


Begum 
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sons including Mohamedans who may 
have a personal law of their own relat-- 
ing -to legitimacy as there is no provision: 
exempting them from the application of 
section 112, [Para. 8] 


Cases referred to:— 


Md. Allahad Khan v. Md. Ismail Khang 
LLR. 10 All. 289; Sit Mohd. v. 
Md. Hameed, (1926) I.L.R. 48 All. 625; 
Mt. Sampatatia Bivi v. Mr. Mahboob Aii,. 
А.К. 1936 All. 528. ES 


Appeal against the order of the District: 
Court, Vellore, dated 6th August, 1975, in. 
A.S. No. 373 of 1973., O.S. No. 62 of 
1968, Sub-Court of Tiruppattuz. 


A, Sundaram Iyer, for D.K. Srinivasagopalan,. 
for Appellants. ; 


А. Alagiriswami and R. Subbaraj, for Rese- 
pondent. . 


The Court delivered the following 


Jupement.—This is an appeal filed by- 
defendants 13 and 16 in O.S. No. 62 of: 
1968, оп the file of the Subordinate: 
Judge, Tiruppattur, against the order of^ 
zemand made by the lower appellate 
Court, remitting the suit to the trial 
Court for fresh disposal. - | 


2. The respondent herein filed the suit- 
ior partition and separate possession of a. 
half-share in the suit properties and for- 
recovery of mesne profits for three years. 
before the suit. Her case was that the- 
suit properties belonged to her father, 

one Mohamed Hussain, and that as his 

daughter by his second wife, she has 

become entitled to the said half sshare- 
after his death in 1964. Defendants 1 

and 2 are the first and second wives, 

respectively of the said Mohamed 

Hussain and defendants 3 to 9 and 15. 
to 17 are the legal representatives of 

his brothers, Defendants 10 to 14 are 

the alienees of some of the items of the- 
suit properties. 


3. The plaintif"s claim was resisted. 

mainly by some of the legal representa- 
tives of the brothers of Mohamed Hussain.. 
andalsoby the aliences One of the 
defences taken is that the plaintiff is. 
not the legitimate daughter of Mohamed 
Hussain by the second wife. It was. 
their case that the plaintiff's mother, 
the second defendant was married to- 


I] 


Mohamed Hussain on 26th January, 1959, cannot be said to have been supersede 


that the plaintiff was born on 26th 
April, 1952, within three months of the 
date of the marriage and that, therefore, 
the plaintiff cannot be taken to be the 


legitimate daughter of Mohamed 
Hussain. | 
4. With referenceto this plea, the' trial 


Court found on the basis of the evidevce 
of P.Ws.l and 2, Exhibit B-7, the nikkah 
register extract for the marriage, and 
Exhibit А-1. the birth register extract 
for the plaintiff, that the plaintiff was 
born three months from the date of the 
marriage ‘between Mohamed Hussain 
and the second defendant, that, therefore, 
the plaintiff cannot be taken to have 
been born to Mohamed Hussain and 
that even if she was born to him, she 
can only be his illegitimate child. In 
this view, the trial Court dismissed the 
suit. ` 


5. On appeal by the plantiff, the lower 
appellate Court has taken the view that 
even if the plaintiff was born three months 
of the marriage, she must be taken to be 
a legitimate child in view of the presump- 
ton contained in section 112 of the 
Evidence Act, that though under the 
Mohamedan law a child born within six 
months of the marriage between its 
parents is an illegitimate child, the pre- 
sumption under section 112 is applicable 
even to persons governed by Mohamedan 
law, and that section 
certainly override the principles of Moha- 
medanlaw, relating to legitimacy. 1п 
this view, the lower appellate Court set 
aside the dismissal of the suit by the trial 
Court and remitted it for fresh disposal. 


6. In this appeal Mr. Sundaram Iyer, 
` learned counsel, appearing for the appel- 
lants contends that the view taken by the 
lower appellate Court that section 112 
of the Evidence Act overrides the Moha- 
medan personal law relating to legitimacy 
and that, therefore, the plaintiff should be 
taken to be a legitimate child of Mohamed 
Hussain із erroneous, and that as the 
order of remand is based exclusively on 
that view, .it cannot be sustained. 
According to the learned counsel, under 
the Mohamedan law, a child born within 
less than six months after the marriage is 
illegitimate and that the presumption of 
illegitimacy under the Mohamedan law 
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` by section 112 of the Evidence Act. Tl 
learned counsel also points out that tk 
lower appellate Court has overlookéd tl 
provisions of the Muslim Personal La 
(Shariat) Application Act, 1937 (Centr: 
Act XXVI of 1937), which cameinto for: 
on 7th October, 1937, and the provisio! 
of the Madras Civil Courts Act whic 
according to him, clearly indicate that 
is the Mohamedan personal law that hi 
to govern and not the general provisio 
contained in section 112 of the Evidenc 
Act. 


7. The question whether section 112 7 
the Evidence Act supersedes the rules : 
Mohamedan law as to legitimacy wi 
left open in Md. Allahad Khen v. M 
Ismail Khan!, with the following obser 
ations: 


«Тһе peculiarity of the English law h: 
no doubt been imported into India t 
section 112 of the Indian Evidence Ac 
and it may some day be a question 
great difficulty to determine how far tl 
provisions of that section are to | 
taken as trenching upon the Moh: 
medan law of. marriage, parentag 
legitimacy and inheritance, and wh: 
departments of law under other statuto! 
provisions are to be adopted as the ru 
of decision by the Courts in Briti: 
India." : 
But later, the same Court in Sibi Med. ' 
Md. Hameed? has held that section 11 
supersedes Mchamedan law and that 
applies to Mohamedans as well. Тһе 
a Division Bench has expressed: 


“Section 112 of the Evidence Act appli 
by its terms to all classes of persons 1 

: British India and no exception is mad 
- in favour of Mohamedans. If it ha 
been intended that the provisions ¢ 
. section 112 should not apply to Moha 
medans, we should certainly expect t 

. find a clear proviso to this effect. Thi 
course has been followed in other enact 
ments, when general provisions of lay 
were not intended to affect the rules c 
Mohamedan law. For instance 


1. LLR. 10 All. 289. 
2. (1926) LL.R. 48 All. 625. 
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Chapter VII of the Transfer of Property 
Act, 1882, lays down the general rules 
relating to gifts, but section 129, at the 
end of the chapter, expressly states that 
“nothing in this chapter shall be deemed 
to affect any rule of Mohmeden law’. 
So if the Legislature has intended that 
the provisions of section 112 of the Evi- 
dance Act should not apply to Moha- 
medans, or should not affect the rules of 
Mohamedan law, this intention should 
have been clearly expressed. Sec- 
tion 1i2 is perfectly clear in its terms 
and we are not entitled to refuse to give 
effect to its provisions merely on the 
ground that such provisions are out of 
place in the Evidence Act and should 
have been included in the department 
of family law, or on the ground that 
the effect of these provisions in their 
application іо Mohamedan law was 
unforeseen or would be undesirable. 
in our view we are bound to give 
‘effect to the clear provisicns of 
section .112 although they conflict with 
the rules of Mohamedan law.” 


The learned Judges have taken the above 
view after considering two conflicting 
views taken by the commentators on 
Mohamedan law.: Sir Roland Wilson in 
this Treatise on Anglo-Mohamadan law, 
‘Sth Edn., at page 161, had opined that 
wection 112 of the Indian Evidence Act 
is really, notwithstanding, its place in the 
statute book, а rule of substantive 
marriage law. rather than of evidence, 
and 28 such has no application to Moha- 
medans, so far as it confliets with the 
Mohamedan rule that a chiid born 
within: six months after the marriage 
of his parents is not legitimate. This 
opinion has been dissented from by 
two other learned ‘commentators on 
Mohamedan law, namely, Mr. Mullah 
and Mr. Tyabji. Their conclusion was: 


“It is difficult to resist the conclusion 
that the Indian Evidence ‘Act, sec- 
tion 112, was drafted without giving a 
thought to the frame-work in which it 
would have to be set, if it is to displace 
the Mohamedan law on the same 
point. But this oversight can hardly 
be a ground for disregarding its pro- 
visions.’ 


(n Mt. Sampatatia Bivi v. Mahboob АЦА 
the carlier decision in Sibt Mohd v. Md. 


1. A.LR 1936 All. 528. 
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Hameed! was followed, and it was. held 
that the question of legitimacy must be 
decided in accordance with section 112 
of the Evidence Act, although its provision 
conflicts with :he provisions of Moha- 
medan law and that section 112 applies 
by its terms to all classes of persons in 
British India and noexception is made in - 
favour of Mohamedans. 


8. In my view, the above decisions lay 
down the law correctly when they said 
that section 112 of the Evidence Act‘ is 
very general in its terms and it applies to 
all persons including Mohamedans who 
may have a personallaw of their own 
relating to legitimacy as there is no pro- 
vision exempting them from the applica- 
tion of section 112. 


9. The learned counsel for the appellant 
would contend that the above decisions 
had been rendered before the enactment 
of Central Act XXVI of 1937 and that 
the application of section 112 of the Evi- 
dence Act should be taken to have been 
excluded after the enactment of the said 
Act. The learned counsel refers іо sec- 
tion 2. of that Act which is as follows: 


"Application of personal law to 
Muslims: Notwithstanding any custom · 
or usage to the contrary, in all ques- 
tions (save questions relating to agri- 
Cultural land), regarding intestate 
succession, special property of females, 
including personal property inherited 
or obtained under contract Ог gift or 
any other provision of personal law, 
marriage, dissolution of marriage, in- 
cluding talag, ila, zihar, lian, khula 
and mubaraat, maintenance, dower, 
guardianship, gifts, trusts ond trust 
properties, and wakf (other than 
charities and charitable institutions 
and charitable and religious endow- 
ments) the rule of decision in cases 
where the parties аге Muslims shall 
be the Muslim personal law (shariat).’’: 


It is said that the effect of the said sec-.: 
tion is to make the Muslim law expres- 


‘sly applicable to parties governed by 


Muslim personal law relating to succes- 
sion, marriage, guardianship, trusts, etc. 
Reference has also been made to section 
16 of the Madras Civil Court Act, 1873, 
whichis as follows: : 


I, (192g) LL.R. 48 All. 625, 


i , 


*Where in any suit. or- proceeding, it 
is necessary for any Court under this 
Act to decide any question regarding 
succession, inheritance, marriage, ог 
caste, or any religious usage or institu- 
tion, ` | ; 


(a) the Mohamedan law in cases 
where the parties are Mohamedans 
and the. Hindu law in cases where 
the parties are Hindus, or 


(b) any custom (if such there be) 
having the force of law and governing 
the parties or property concerned shall 
form the rule of decision, unless such 
law or custom, has, by legislative enact- 
ment, been altered or abolished, 


(c) in'cases where no specific rule 
exists, the Court shall act, according to 
justice, equity and good conscience.'* 


It is said that under section 16, 
whenever the Court has to decide апу 
question regarding succession, inheritance, 
marriage, caste ог religious usage, 
the Court has to administer only 
the Mehamedan law in cases where the 
parties are Mohamedans and Hindu law 
where the parties are Hindus. The 
contention of the learned counsel is that 
by virtue of the provision in section 2 of 
(Central Act XXVI of 1937), read with 
section 16 of. the Madras Civil Courts 
Act, 1873, if the parties are Muslims. 
the question of legitimacy has to be 
decided by the Court applying the 
Mohamedan law relating to legitimacy. 
But a close reading of section 2 of Central 
Act XXIV of 1937. and section 16 of the 
Madras Civil Court Act, 1873, indicates 
that they do not deal with the law relating 
to legitimacy. It istrue, they refer to 
the Law of Succession and wherever the 
parties; are Muslims, the Court has to 
decide their rights with reference to the 
Muslim law of succession. But the law 
relating to legitimacy cannot be taken to 
bea part ofthe law of inheritance or 
succession as urged by the learned counsel 
for the appellant. Legitimacy may be 
a matter relevant for deciding the claims 
relating to” succession but it cannot be 
said that it is part of the law of succes- 
sion. The question whether a particular 
child is legitimate or not can arise not 
only with ‘reference to succession but 
also with reference to various other 
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matters. I donot, therefore, agree with 
the learned counsel for the appellant that 
questions of legitimacy will come wnder| 
section 16 of the Madras Civil Courts Act, 
read with section 2 of Act XXVI of 
1937, so as.to say that the Court is bound 
to apply. the presumption under the 
Mohamedan law en questions of legiti- 
macy and not the presumption contained 
insection 112. Therefore, the presum- 
ption under section 112 of the Evidence 
Act should be taken to have superseded 
the Mohamedax law relating to legitimacy 
to the extent of any inconsistency between 
the two. © . 


10. Inthis view, the order of remand 
made by the lower appellate Court 
should be held to be valid. The Civil 
Miscellaneous Appeal therefore fails and 
itis dismissed. ‘There will, however, be 
no order as to costs. No leave. 


R.S. Appeal dismissed 


IN THE HIGH COURT OF JUDI- 
CATURE АТ MADRAS. 


PRESENT: —S. Mohan, 3. 


Ramaswami Gounder and · others 
f Appellants* 


v. 


Chinnammal Qe. Respondent, 
Hindu Women’s Rights to Property Act (XV 11h 
of 1937), prior to its amendinent *by Madras 
(Act XXV1 of 1947); Civil Procedure Code 
(V of 1908), section 60 (1) — Death of Hindw 
coparcener inlg40—Widow’s suit for a share 
in non-agricultural property ‘and also for 
maintenance—Glcim for share in the value of 
pumpsei— Pumpsst not tools of agriculturists ot 
implements of husbandry. 


А widow is entitled to maintenanct 
notwithstanding her right under th‘ 
Hindu Woman's Right to Property 
Act to. а shzrein the non-agricultura. 
part of the family estate and a  pumpset 
could not be regarded as tools o 
agriculturists or implements of husbandry 

(Paras. 7 and 117 


Cases referred to :— 


The Secretary, Scnthur Go-operative Agricultura 
Bank у. District Judge, Co-operative Tribunal 





*S.A. No, 926 of 1972. 15th July, 1975. 
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Dharmapuri, (1972) T.N.L.J. `276: 
Parappagari Parappa -alias Hanumanthappa 
v. Pérappagari Nagamma, (1954) 1 M.L.J. 
250: LL.R. 1954 Mad. 183: 67 L.W. 29 
A.I.R. 1954 Mad. 576: (F.B.); Ratna- 
sabapath? Pillai v. Saraswathiammal, (1953) 
2 M.L.J. 459: 66 L.W. 852: А.Т.К. 1954 
Mad. 367; Gajavalliammal . у. Narayana- 
swami Mudaliar, 75 L.W. 39: I.L.R. (1962) 
Mad. 204; A.I.R.1962 Mad 187; Hindu 
Women’s Rights to Property Act, in re: (1941) 
2 МІ]. 12: 54 LW. 22: AIR. 1941 
Е.С. 72; Sarojini Devi ү. Subramanian, 
(1944) 1 M.L. J. 361: 57 L.W. 260: L.L.R. 
(1945) Mad. 61: A.LR. 1944 Mad. 401. 


Appeal against the decree of the 
District Court, Vellore, in A.S. No. 206 of 
1971 preferred against the decree of the 
Sub-Court, Tiruvannamalai, in O.S. No. 
24 of 1971. 


M. Srinivasan, for Appellant. 
T. Vadivel, for Respondent. 
The Court delivered the following 


Jupoment.—The defendants аге the 
‘appellants before. me. The respondent 
filed O.S. No. 24 of 1971 for partition of 
her 1/6th sharein the non-agricultural 
properties. described as items 12-A, 18-A, 
and 22 to 31 inthe plaint-schedule and 
also for mesne profits both past and 
future with a „charge over A schedule 
properties. According to her, her 
husband and defendants 1 to 3 were 
members of a joint Hindu family and 
the fourth defendant was their mother. 
The plaintiff’s husband died undivided 
on 3rd March, 1940. Since her husband 
bad died prior to the coming into force 
ofthe Hindu Women's Rights to Property 
Amendment Act (Madras Act XXVI 
of 1947) she would be entitled to a share 
in the non-agricultural properties and also 
а right of maintenance with a charge over 
the agricultural properties. 


2. In defence it was contended that 
&mmediately after the death of the 
husband of the plaintiff there was a 
panchayat whereunder the plaintif was 
given Rs. 2,000 in lieu of her claim for 
maintenance and it was also undertaken 
that the first defendant would be respon- 
sible for the wedding of the plaintiff's 
daughter. In anyevent,the claim for 
maintenance was exorbitant. 
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3. The learned Subordinate Judge of 
Tiruvannamalai, on a consideration of 
the oral and documentary evidence, 
passed a preliminary decree with regard 
to certain items and fixed the rate of 
maintenance at Rs.250 per month for 
which a charge was also created. The 
enquiry relating to mesne profits was 
relegated to a separate application under 
Order 20, Rule 12, G. P.C. E 


4. On appealin A.S. No: 206 of 1971 
before the District Judge, North Arcot, 
only two points were raised that the two 
pump-sets shown аз items 12.À and 18-А 
were not agricultural properties and that 
the quantum of maintenance of Rs. 250 
per month was very high. As regards 
the first point, the learned District Judge 
held that the  pump-sets were not 
agricultural properties and, therefore, 
the share of the plaintiff in these pro- 
Perties was confirmed. However, the 
maintenance was reduced to a sum of 
Rs. 150. per month., Aggrieved by 
this the present second appeal has been 
preferred. . E 


5. Mr. M. Srinivasan, learned counsel 
for the appellants, makes the following 
Ssubmissions: (1) It is incorrect to hold 
that the pump-sets which are essential , 
for agricultural operation could not form 
part of agricultural properties; (2) even 
if they аге held as non-agricultural 
properties inasmuch as they have been 
purchased from out of the income from 
the agricultural propeties, they must 
be deemed to be agricultural properties: 
In support of this contention the learned 
counscil relies on Parappagari Parabpa alias 
Hanumanthappa v. Parappagari  Nagammot 
Lastly it is not open to the plaintiff to 
claim a share in the non-agricultural 
properties and also maintenance. In 
other words, she can choose to have 
either of them, but not both. 


6. Mr. T. Vadivel, the learned counsel 
for the respondent, in meeting these 
submissions states that the pump-sets 
cannot be held to be agricultural pro- 
perties because they are not essential for 
agricultural operation and in support of 


—————— MM 


1. LL.R.(1954) Mad. 193: 67 L.W. 29: (1954) 
1M.L.J. 250: A.LR. 1954 Mad.576. (F.B.). 
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‘this statement. the learned counsel relies 
"upon a decision of Ramaprasada Rao, J., 
in The Secretary, — Santhur Co-operative 
"Agricultural Bank у. District Judge, Co-opera- 
dive Tribunal, Dharmapurit. Secondly 
‘there is no evidence that the pumpsets 
were purchased from out of the  agricul- 
‘tural income. Even assuming it to be s0, 


‘they cannot form part of the agricultural 


‘properties. Lastly, it is contended that 
the husband of the plaintiff having died 
‘before the amendment Act XXVI of 
1947, viz., on 3rd March, 1940, it will be 
open to the plaintiff to claim a partition in 
respect of non-agricultural properties and 
-claim a charge for maintenance over the 
-agricultural properties. 


47. I wil take up these contentions 
|serjatim. The learned counsel ior the 
jrespondent is right in his submission that 
the pumpsets, items 12-A and 18-A are 
mot agricultural properties and all that 







„I need to do is to refer to the judgment © 


of Ramaprasada Rao, J., rendered in W.P. 
Nos. 3155 and 3156 of 1971 dated 14th 
April 1972, wherein the learned Judge held 
for the purpose of section 60 (1), C.P.C., 
that the pumpsets used for agricultural 
purposes could not be held to be tools of 
‘agriculturists or implements of husban- 
-dry. Though that decision as seen above 
‘arose out of section 60, C.P.C., I-am in 
‘respectful agreement with the reasoning 
ef the learned Judge and, therefore, I 
'hold that the finding of the District Judge 
on this aspect is correct. 


4. lam unable to see as to how the 
decision in Pgrappagari Parappa alias 
Hanumanthappa у. Pgrappagari Nagamma? 
could be pressed into service by the learn- 
-ed counsel. for the appellants. That case 
‘does not jay down that whatever has been 
purchased from out of the agricultural 
lands would form part of. agricultural 
property. Even that apart, there is no 
-evidence in this case to hold that the 
pumpsets were purchased from out of the 
income from the agricultura] properties. 
‘Hence, this submission of the appellan 

fails. ` - 


————————————M 


1. 1972 T.N.L.J. 276. М 
2. Y.L.R, (1954) Mad. 183:67 L.W, 29: (1954) 
A M,L.J. 250; A.I.R. 1954 Mad. 576 (F.B.). 
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9. In support of the last of the submis- 
sion that the plaintiff cannot have both 
a share in the non-.agriculturale pro- 
perties апа aright to maintenance, the 
learned counsel for the appellants 
referred to two decisions in Ratnasabapathi 
Pillai v. Sqraswathiammal,1 and Gajavalli- 
атта! v. Narayanasami Mudaliar?, and 
those cases are fullly distinguishable 
because. in those cases both the Division 
Benches held that the right of the widow 
available under the general law to claim 
Maintenance remained unaffeeted even 
after the passing of the Hindu Women’s 
Rights to Property Act, 1937, as amended. 
by Madras Act XXVI of 1947. In the 
first of the rulings at page 466, the learned 


Judges. posed the question thus: 


“By reason of the amendment of 1947 
whereby the widow had become 
entitled to claim a share in all the 
properties of the joint family including 
agricultural Jands could it now be 
contended that a suit for maintenance 
by the widow after: the enactment 
would not be maintainable;”’ 


In answering this, the ultimate conclu: 
sion was laid Gown by holding that there 
being no provision expressly taking away 
her right to maintenance such a right 
to maintenance is not abolished and wil) 
still be available and the option would 
rest with her to claim maintenance or a 
share, but not both. x 
10. It may be noted that in this ruling 
Kunchithapatham Pillai, whose widow 
sought maintenance, died on 27tk 
February, 1947, by which time the Centra 
Act XVIII of 1937 was amended by. 
Madras Act XXVI of 1947. In Gajavalli 
атта! v. Narayanasawmi Mudaliar? th 
Division Bench held at page 188 а! 
follows :— . 


*We therefore hold that the. Act o 
1937 did not deprive the widow o 
her general right of maintena 

under the ordinary Hindu law anc 
she is free to choose either the genera 
right of maintenance or the specific 


— 


1. (1953)2 M.L.J.459:66 L.W. 852: ALR 
1954 Mad. 307. 
2. LL.R. (1962) Май. 204: 


A.LR, (1962 
Mad, 187: 75 L.W. 39. 
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right conferred upon her by the Act 
of 1937 whichever was more favourable 
td her. 


Here again, the claimant’s husband 
Govindaswami Mudaliar died оп 21st 
November, 1953. 


11. These cases have no application, 
because as would be seen from the above 
narration oí the facts the husband died 
undivided on зга March, 
are here confronted with the case where 
the husband died before the amend- 
ment Act XXVI of 1947. An identical 
situation arose in Sarojini Devi 
v. Subramanian? where a widow claimed 
maintenance in addition to a share in 
non-agricultural properties and Patanjali 
Sastri, J. (as he then was), in delivering 
the judgment of the Bench, held at page 
69 as follows: 


“The question accordingly arises 
whether, notwithstanding the right to 
a share in the non-agricultural pro- 
perties of the family allowed to her 
under the Hindu Women’s Rights to 
Property Act, 1937, the widow of a 
deceased coparcener is still entitled to 
any right of maintenance as under the 
ordinary Hindu law.’ It seems to 
us that the question must be answered 
in the affirmative. It may well be 
that, if the Act conferred upon the 
widow a right of succession in respect 
of all her husband's property, the right 
of maintenance allowed to her under 
the ordinary Hindu law as compensa- 
tion for her exclusion from inheritance 
would no longer be available, although 
nothing is said in the Act about rights 
of maintenance. But thatis not the 
position according to the decision of the 
Federal Court already referred to. (In 
rets: the Hindu Women’s Rights to Property 
Act)? The widow still stands excluded 
from succession to agricultural land in 
the absence of provincial Legislation 
on parallel lines in respect of such 
land. It cannot, therefore, be said 
that the reason of the right has ceased 
to exist and the right is gone. It 
would be strange and anomalous if, 
as a result of an enactment designed 
—_—_—_—_— M ——— 
1. (1944) 1 M.LJ. 361: 57 L.W, 260: LL.R, 
(1945) Mad 61: A.I.R. 1944 Mad. 401. 
2. (1941)2 M.LJ. 12:54 LW 22 :A.LR. 
1941 (F.C.) 72. T" 
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to give better rights’ to the widow, 
she were to be placed in a worse 
position by being deprived of her pre- 
existing right of maintenance, with 
consequence which may well prove 
disastrous where the bulk of the 
husband’s joint or separate property 
consists of agriculural land." 


It may be of interest to note that this deci- 
sion was also referred to in Rathansabapat? 
Pillai v. Saraswathiammal Thus the deci- 
sion in Sarojini Devi v. Subramniam? is a 
complete answer to the submission of 


- the learned counsel for the appellants. 


The result is, I find no merits in 
dis- 


12. 

the second appeal, and the same is 

missed with costs. No leave. 

R.S. Second Appeal 
dismissed. 

IN THE HIGH COURT OF JUDI- 

CATURE AT MADRAS. 


—— M 


Present:— А. Veeraswami, Cf. and 
Sa Natarajan, F. 
S. Sharbudeen Appellant. ё 


v. 
C. Ramadoss and another Respondents. 


Madras District Municipalities Act (1920) 
(V of 1920), section 31—Resignation of 
Chairman of the Municipal Gouncil—JNotice 
given to Commissioner—Not sufficient compli- 
ance of the procedure. 


Section 31 of the Madras District 
Municipalities Act, 1920, says that the 
chairman may resign *by giving notice to 
the council’ and that such resignation 
shall take effect from the date on which. 
it is placed before the council. It is 
Clear, therefore, that the statutory require- ` 
ment is that the resignation to take effect 
must be by notice and the notice should: 
be to the council and lastly it should be 
placed before the council, so that from the 
time of doing so, the resignation may take 
effect. When a statute requires a certain 
specified procedure to be followed for 
resignation of the office of chairman 
to take effect, it has to be complied: 
with. Ifthe notice маз not addressed їо 

1. (1953) 2 M.L.J.459. 

2. (1944) 1M.L.J. 361: 57 L.W. 260: LLR.. 
1945 Mad. 61: A.I.R. 1944 Маа. 401. 
*W.A. No, 271 of 1975. ` 6th November, 1975. 
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the council, but only to the Commissioner 
that will not be compliance with the 
requisite statutory procedure. It is no 
doubt true that the Commissioner as the 
executive authority transacts executive 
business on behalf of the council as 
provided Ьу sections 13-A and 13.B. 
But, that will not make any difference to 
the requisite that the resignation notice 
should be to the council. 

[Paras. 2 and 4.] 


Held: that when section 31 speaks of 
resignation by giving notice to the council 
a notice to the Commissioner cannot 
' be taken as compliance or sufficient 
compliance. [Para. 4] 


Cases referred to:— 


Sivasankaran Pillai v. Emperor, 28 L.W. 
695: 56 M.L.J. 157: LL.R. 52 Mad. 446: 
A.LR. 1929 Mad. 8: 7.К. Mathur v. Delhi 
Municipality, A.I.R. 1974 Delhi 58. 


Appeal under Clause 15, Letters Patent 
against the order of Balasubrahman- 
yan, J., in М.Р. No. 3800 of 1975. . 


К. К. Venugopal, for С. Ponnian, tor Appel- : 


lant. 


T. L. Ram Mohan, for R. Sundaralingam 
and С. Ramaswami and S. Raghavan, for 
Respondents. 


The judgment of the Court was deli- 
vered by. ў 


Veeraswami, C7.— Тре Chairman of the 
Municipal Council, Kumbakonam, 
addressed а letter dated 18th 
January, 1975, to the Municipal Com- 
missioner of that municipality stating that 
thereby he tendered his resignation {гош 
the chairmanship of the, Kumbakonam 
Municipal Council from that day. He, 
in that letter, requested the Commissioner 
to place his letter of resignation before 
the municipal council for informa- 
tion of the members. The letter 
wound up by a further request to the 
Commissioner to convey his thanks for 
the co-operation and support extended to 
him previously by the vice-chairman, 
members of the municipal council and 
other members’ and employees of the 
. municipality. Copies of this letter were 
sent to the Director of Municipal 
Administration, Madras, the District 
Collector, Thanjavur, the Assistant 
Collector, Kumbakonam, and the vice- 
we т. T— 69 
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chairman of the municipal council. 
On the 24th of that month, the 
municipal council met. 24 members 
attended including the chairman. The 
council recorded its acceptance of 
resignation. The next day he relinquished 
his office and the vice-chairman “assumed 
charge. On record is the letter from the 
Deputy Secretary to Government dated 
8th May, 1975 addressed to the chairman 
who had sent the letter of resignation. 
This letter pointed out that a municipal 
chairman may resign his office by giving 
notice to the council and that it would 
be effective from the date on which it 


"was placed before the council; since 


the meeting had not yet been convened 
in the council, it would not be possible 
for the vicc-chairman to step in hie 
place. It appears that the vice-chairman 
had called the meeting. The letter had 
also the following: i 


“Jt may be mentioned that youn 
failure to convene the meeting of the 
Kumbakonam Municipal Council anc 
to place your resignation before it ax 
_ provided under the Act, has created 2 
‘stalemate іп the municipal counci 
and to place your resignation before 
it as provided under section 31 of the 
Act.” 


After this, a petition under Article 226 o 
the Constitution in the nature of qu 
warranto has been taken Gut to tht 
respondents. That was dismjssed.—~Thi 
appeal arises from it. 


2. Section 31 of the Madras Distric» 
Municipalities Act, 1920, says that the 
Chairman may resign *by giving notice 
to the council’ and that such resignatior 
shall take effect from the date on whic 
it is placed before the council. Iti 
clear, therefore, that the statutory 
requirement is that the resignation tc 
take effect must be by notice and the 
notice should be to the council and 
lastly, it should be placed before the 
council, so that from the time of doing 
so, the resignatlon may take effect. 


3. In this case, as we saw already, the 
first respondent resigned by giving notice 
notto the council but to the Commis 
sioner of the Municipality. We say that 
not merely because the letter of resigna 
tion was addressed to him,. but the con. 
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tents of the lette£ also unmistakably show 
that the notice was meant for him and 
he was asked to place the letter before 
the council. 


4. The contention of the appellant is 
‘hat there was substantial compliance 
with section 31 because the Commis- 
doner through the vice-chairman who 
convened the meeting had placed the 
etter of resignation before the council 
on the 24th of January. We are unable 
о accept this contention. When a 
itatute requires а certain specified pro- 
:edure to be followed for resignation of 
he office of chairman to take effect, it 
ias to be complied with. If the notice 
vas not addressed to the council but only 
о the Commissioner, that will not be 
tompliance with the requisite statutory 
wrocedure. It is no doubt true that the 
Jommissioner as the executive authority 
ransacts executive business оп behalf of 
he council as provided by sections 13-A 
ind 13-B. But that will not make any 
lifference to the requisite that the resig- 
lation notice should be to the council. 
Jhapter ПІ which deals with municipal 
wuthorities differentiates the authorities 
з а council, a chairman, ard ап 
‘xceutive authority. Section 7 deals with 
he constitution of council. So, when 
ection 31 speaks of resignation by giving 
10tice to the council, we cannot take 
| notice to the Commissioner as compli- 
ince-er sufficient compliance. 


& The decision in Sivasankaram Pillai v. 
Zmperor* dealt with a different situation. 
Ihe President of a local board had the 
осе of his resignation circulated to 
ndividual members of the Board, each 
f whom acknowledged its receipt. The 
{uestion was whether the resignation 
ook effect. Curgenven, J., held that it 
lid not. The learned Judge was there 
concerned wtth section 16 of the Madras 
socal Boards Act, which enabled the 
*resident to resign by ‘giving nctice to 
he local board When sucha notice 
vas contemplated, the learned: Judge 
»ointed out that section 6 of the Act 


leclared the local board to be a body: 


'orporate with perpetual succession and 
ı common seal as in the case of muni- 





i, 28 L.W. 695: 56 МІЈ. 157: I.L., R. 52 
Mad. 446: А.Т.К. 1929 Mad.'8, 
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cipality under the Act we are concerned 
with and vests it with the capacity of suing 
er being sued in its corporate name, it 
would follow upon general principles and 
by analogy with other bodies corporate 
that such a body сап transact business 
only at duly constituted meetings and 
that this was so was borne out by the 
provisions ef the Act and the rules framed 
thereunder. Тһе; learned Judge could 
not, therefore, hold that by issuing notice 
toeach member and upon its receipt by 
each member his resignation of the office 
of president took effect. 


6. Though the above case is not pre- 
cisely to the point, it did hold that when 
a statute prescribes a certain procedure 
for resignation, it should be complied 
with strictly. 


7. Our attention was, however, invited 
to the decision іп Y. А. Mathur v. Delhi 
Municipality! for the appellant. That 
was a case of resignation by а councillor. 
Section 33 of the Delhi Municipal Cor- 
poration Act provided that a *councillor 
could resign his seat by writing under 
his hand addressed to the Mayor and 
delivered to the Commissioner’; upon 
such delivery his seat would become 
vacant. The letter of resignation in that 
case was under the hand of the coun- 
cillor and it was also addressed to the 
Mayor; but its delivery was to the 
Deputy Commissioner of the Municipa- 
lity. The resignation was, however, 
collected by the Private Secretary to the 
Commissioner, and it was delivered to 
the Commissioner ater.  Rajindar 
Sachar, J., as he then was, and T.V.R. 
Tatachari, J., held that ‘deliver’ meant to 
hand over, transfer, commit to another’s 
possession or keeping to give or distri- 
bute to the proper person or quarter, 
which is the Oxford English Dictionary 
meaning and that accordingly, when the 
letter of resignation of the councillor 
reached the hands of the Commissioner, 
is could be taken as delivered to him. 


8. The situation is different in the in- 
stant case. When the stdtute szys that the 
resignation should be by notice to the 
council, we cannot say that resignation 





1. A.LR. 1974 Delhi 58. 
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фу notice to the Commissioner, though 
-it was eventually placed before the coun- 
-cil is sufficient compliance with the 
"statute. de. СТ 


:9. Mr. Venugopal for the appellant 
--contends shat the first respondent him- 
:self was present at the meeting convened 
-and participated in its proceedings end- 
‘ing in the recording of his resignation 
:and if this is borne in mind, there was 
sufficient compliance with the statute. 
We are unable to agree. : 


10. The appeal is dismissed. Мо costs. 
R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
-CATURE AT MADRAS. 


Present:—T. Ramaprasada Rao, F. 
‘Karuppanna Gounder and others 


.. Petitioners.*. 
“д. . 
«Chennimalai Gounder Respondent, 


‘Tamil Nadu Court-fees and Suits Valuation 
Act (ХІУ of 1955), section 44—Suit for 
possession and mesne — profits— Decree passed 
Sor possession and for lesser mesne profits— 
Appeal—Lower Appellate Court ordering pay- 
ment of difference in Court.fee—Validity. 


‘The plaintiff filed a suit for possession 
-and mesne profits, past and future. The 
future mesne profits were ascertained by 
the trial Court under Order 20, rule 12, 
‘Civil Procedure Code and a decree was 
passed for a lesser amount. The plaintiff 
preferred an appeal against this and the 
-appellate Court ordered that Court-fee 
«should be paid on the claim for difference 
in mesne profits and returned the appeal 
- papers for compliance. 


“Оң revision, Held: The trial Court limi-- 


ted the grant of mesne profits to a 
lesser figure because it thought that: the 
plaintiff limited his claim to that amount. 
Whether the assumption was right was 
the subject-matter of the appeal. Cbvi- 


ously therefore the plaintiff wanted a 


much higher figure of mesme profits 


za. R.P. No. 39 3 of 1976. 
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than that asertained by the trial Court. 
The difference between the two was the 
subject-matter in the appeal. • The 


.appellant-petitioner therefore was bound 


to pay ad valorem Court-fee on such 
difference. [Para. 5.) 


Cases referred to: 


Pitta Balaman naidu v. Pitta Songa Naidu, 
(1922) 42 M.L J. 184: I.L.R. 45 Маа. 
280: А.Т.К. 1923 Mad. 19; Kudappa 
Subbamma, in ‘re, (1956) An.W.R..902: 
A.LR. 1957 A.P. 6; Badrajalu Naidu, 
in re (1958) 1 M.L J. 99: 70 L.W. 1021 ; 
Shivaji v. Deoji, A.J.R. 1974 М.Р. 123, 


T.R. Mani, for К. Sarvabhauman 
A.K. Kumaraswami, for Petitioners. 


and 


P. Venkataraman, tor С. Chinnaswami, for 
Respondent. 


The Court made the following. 


Onpzz:— The aggrieved plaintiff мһс 
is not satisfied with the order passed 
by the learned District Judge, Eas: 
Coimbatore, on the question of adequacy. 
of Court-fee paid, is the petitioner. 


o 


2. It is common ground that the 
petitioner secured a decree for posses. 
sion and for mesne profits, past anc 
future. The future mesne profits were 
ascertained by the trial Court in ar 
enquiry under Order 20, rule 12, ЄР.С 
Asa result of such an enquiry inte 
mesne profits, the ultimate decree wa: 
passed. But while passing the decree 
the trial Court was of the view that the 
plaintiff was not entitled to the rate о) 
mesne profits as claimed, but to a lesse: 


‘amount. Aggrieved by this, the plain" 


preferred an appeal to the District Court 
The learned District Judge passed the 
following order: **Court-fee is to be pais 
on the difference at the rate of Rs. 1,70 
from the date of suit till the date c 
Returned. ‘Time, 3 weeks.” 


3. Mr. Mani challenges this order on th 
following grounds: The excess mesn 
profits which he is claiming in the appea 
is yet to be determined by the appellat 
Court, and it is therefore premature t 
call on the plaintiff to pay or suffer a 
additional Court-fee on the basis of th: 
increased mesne profits claimed befor 
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һе Court below which ultimately was 
10t granted to him. Secondly, i: is said 
hat аз an appeal is a continuation of the 
uit and as under the provisions of the 
Tamil Nadu Court Fees Act, то wit, 
icction 44, read with section £2, the 
[uestion of the Court-fee, if any, payable 
›у him on the increased amount as fixed 
xy the Court below, would only arise 
fter final ascertainment of such quantum 
›у the appellate Court at the time о! 
he final disposal of the appeal. On the 
ther hand, the learned Government 
leader would say thatas the appeal is 
igainst a final deeree as such, the party 
thallenging the same should pay the 
Jourt-fee on the subject-matter of that 
ippeal and he cannot wait till- the 
ofits are once again ascertained in the 
ippellate Court and take advantage of 
uch ascertainment, if he could take any 
uch advantage of itat all. Reliance is 
laced upon the decisions of this Court 
mda decision of the Andhra Fradesh 
Tigb Court. Ina case where a litigant 
eeks for a primary relief and the ancil- 
ary relief of mesne profits, he has the 
iption to ask for past mesne profits as 
vell as for the ascertainment or for the 
rant of future mesne profits. If no 
elief is asked for regarding future mesne 
ofits, no question arises. But if once 
uch relief is asked for, it is now well- 
ettled, having regard to the scheme of 
he provisions of the Civil Procedure 
Jode, read with the provisions of the 
Xourt-fees Act, the plaintiff only need 
ау Court-fee on past mesne profits and 
п the date when he enters into the 
ortals of the Court with his lis, he need 
9t pay апу Court-fee on the future 
nesne profits, though claimed by him. 
sis to alleviate any inconvenience or 
icape in the matter of payment of 
iourt-fees, section 44 of the Tamil Nadu 
urt-fees and Suits Valuation Act, 
955 (hereinafter referred to as the 
tourt-fees Act) has made it clear that if 
зе profits ascertained to be due to the 
laintiff are in excess of the profits ag 
pproximately estimated and sued for, 
o deeree shall be passed until the 
ifference between the fee actually paid 
nd the fee that would have been 
ayable had: the suit comprised the 
hole of the profits so ascertained is 
aid‘ A similar provision regarding the 
assing of the final decree is also 
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provided for in section 44 (2). Thus, 
the State has secured for itself a right to 
recover Court fee, once an apparent 
escapement in its payment occurs ір, 
suits for mesne profits. In the case 
under consideration, it is not disputed 

that the future mesne profits were also 
ascertained and the trial Court found- 
that a particular amount was payable 
as and towards future mesne profits. But: 
on the interpretation of the pleadings in 
the instant case, the tria] Court did not 
grantsuch a decree in favour of the 
plaintiff, though it found that a particular 
amount was payable to him, because it: 
маз of the view that the plaintiff is 
only entitled to an amount . lesser than. 
the amount found by it. Inany event 
such a decree for mesne profits granted 
by the trial Court ought to be viewed 
as a final decree under Order 20, 

rule 12 (2), C.P.C., which provides that 
where an enquiry under clause (4) or 
clause (c) is held and a final deeree in 
respect of the mesne profits is passed in 

accordance with the result of such 
inquiry, it should be terminologically 
called a final decree. That it. is legally 
and factually a final decree gained 
acceptance by a pronouncement of a 
Division Bench of this Court in Pitte 
Balaman naidu v. Pitta Songa Naidu’. Im 
-a similar context, the Division Bench. 
held that the- appeals therein must be 
treated as appeals against -a final decree 
under Order 20, rule 12 (2), C.P.C., апд: 
an ad valorem Court-fee must be charged: 
under Article І of Schedule 1 of the 
Court.Fees Act, calculated оп the 
amount of mesne profits in dispute 
(underlining mine), This was followed 
bya decision of the Andhra Pradesh 
High Court in In re: Kudappa Subbamma* 
Subba Rao, С]., speaking for the Bench, 
observed as follows: 


“In a suit for mesne profits whether 
past or future, if the mesne profits are 
ascertained and decreed, the party рге> 
ferrring an appeal should pay Court-fee 
en the amount or velue of the subject- 
matter in the appeal. If the defendant: 


-__oOoOO MÀ  ——— À— 


1. (1922) 42 NLL.J. 184:LL.R. 45 Mad. 
280: АТК. 1923 Mad. 19. 


2. (1956) An.W.R. 902: A.I.R. 1957 A.P. 6. « 


PS 


£] 


files an appeal, seeking to get rid of the 
decree in whole or in part he will have 
to pay Court-fee in whole or in part on 
the amount decreed which he seeks to 
. vacate. Ifa plaintiff seeks to file an 
appeal questioning the correctness of 
‘the amount ascertained and decreed 


in his favour, the subject-matter of - 


‘the appeal will be the excess amount 
-he claims to have over that already 
awarded to him, and therefore, he will 

. have to pay ad valorem Court-fee on 
‘the additional amount he claims. In 
either case, the mesne profits are ascerz« 
tained and the party, be he a plaintiff 
or a defendant, knows the exact 
amount, which is the subject-matter of 
appeals." 


1 respectfully adopt this statement of law 
*which is so lucid and clear on the point. 


4. In order to complete the citations, 
Ramaswami, J, who had occasion to deal 
with a similar question in Badrajala 
Naidu In rel, again reiterated that an 
order in a suit determining the quantám 
of mesne profits payable subsequent to 
‘the filing of the suit will amount to a final 
«decree within the meaning of Order 20, 
rule 12, C.P.C., and as such in an appeal 
against such an order the Court-fee 
«has to be computed on ad valorem basis 
depending on the amount of mesne profits 
in dispute in the appeal. 


5. Reliance is placed by Mr. Mani 
on a decision of a division bench of the 
Madhya Pradesh High Court in Shivaji 
v. Deoji*. I am afraid that the real ques- 
tion that is mooted before me was not 
the subject-matter before their lordships 
there. The Court even in that case 
4éiterated the principle that when once 
mesne profits are ascertained after enquiry 
the resultant order passed would bea 
final decree within the meaning of Order 
20, rule 12 (2). They referred to the 
earlier decisions of our High Court also. 
But they did not consider the question 
whether in an appeal the party such as 
the plaintiff in this case who questions 
the grant made by the trial Court in 
Telation to, meshe profits, should only 
pay Court-fee on the amount granted by 


I. (1958) 1 M.L J. 99:70 L.W. 1021. 
2, A.LR.1974 М.р. 123. ^ °? 
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the trial Court under certain stated 
circumstances or he should pay such 
Court-fee on the amount claimed by him 
which, to respectfully adopt the phrase- 
ology of the earlier pronouncement of 
our High Court, *is in disputg in the 
appeal? The indisputable factis that 
the subject-matter of the appeal relates 
to the higher figure of mesne profits 
which was duly ascertained by the trial 
Court. The trial Court limited the grant 
of mesne profits to a lesser figure because 
it thought that the plaintiff limited his 
claim to that amount. Whether itis 
right is the subject-matter of the appeal. 
Obviously therefore the plaintiff wants a 
much higher figure of mesne profits than 
that ascertained by the trial Court. The 
difference between the two is the subject- 
matter in the appeal. The appellant- 
petitioner therefore is bound to pay ad 
valorem Court-fee on such difference. 


6. The mere fact that section 44 (2) of 
the Court-fees Act enables the Court not 
to pass a final decree till the difference 
between the fee actually paid and the 
fee which would have been payable had 
the suit comprised the whole of the 
profits accrued till such date of decree is 
paid, does not enable the plaintiff, who 
comes to the appellate Court, and asks 
that forum to give him a specific relief 
which is quantifiable in terms of money 
and which quantification as computed 
and related to the final decree for mesne 
profits passed by the trial Couft, to escape 
paying such ad valorem Court-fee on the 
difference on the only ground that the 
trial Gourt limited his entitlement to a 
figure lesser than the actual amount as 
ascertained by it. 


7. The order of the District Judge says that 
the appeal is against the decree awarding 
past mesne profits at Rs. 500 per annum 
from 20th September 1960, till 20th 
September, 1961, and thereafter at the 
same rate till date of delivery of posses- 
sion. The plaintiff as appellant claimed 
mesne profits inthe appeal at the 
rate of Rs. 2,200 per annum. The 
plaintiff paid Court-fee only on Rs. 50( 
and по more. In those circumstances, is 
was that the District Judge directed thay 
he should pay Court-fee on the difference 
of the claim and should not restrict such 
payment to sum of Rs.500 only per yean 
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ranted by the Court below on an inter- 
xetation of the pleadings. It is there- 
ore clear from the facts that the plain- 
iff knew the purpose for which be filed 
he appeal. By understanding this pur- 
юзе, he, knew also as to what Court-fee 
e should pay to obtain the relief which 
e seeks in the appellate Court. He 
annot seek for an indulgence to pay such 
lourt-f ee after the disposal of the appeal 
nd after the passing of the appellate 
nal decree. What he is seeking for, is 
relief which is computable in terms of 
попеу in accordance with the final 
ecree passed by the trial Court. He 
as to therefore pay the Court-fee if- he 
rants to prosecute his appeal at the rate 
f Rs. 1,700 per year towards mesne 
rofits. : 


. The petitioner is granted six wecks 
ime to pay the additional Court-fee if he 
lesires to prosecute the аррегі. No 
osts. 


Je 7 ——— Petition dismissed. 
N THE HIGH COURT OF JUDI- 
‘ATURE AT MADRAS. 


RESENT:—G. Ramanujam, J» 


oomalai .. Appellant* 


amalingam .. Respondent., 


ivib2rocedure Code (V of 1908), section 
7— Decree Jor possession—Duty of judg- 
ient-debtor to handover property as on ihe 
ste of decree— Depreciation due to wilful 
induct of judgment-debtor would be issue 
ithin the scope of section 47. 


in the passing of a decree for posses- 
on of the property, the judgment-debtor 
as under a liability to band-over posses- 
on of the property, as it was on the date 
"tke decree. If at the time of the 
elivery it was found that the property 
ecreed had depreciated in value by the 
ositive and wilful conduct of the 
idgment-debtor, then the question how 
r the judgment-debtor could be liable 
т causing such depreciation in the value 
f the property could be dealt with as 
n issue arising in execution, as it fell 
ithin the scope of the expression “‘dis= 





А.А.А.О. No. 39 of 1975. 14:5 October, 1976. 
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charge or satisfaction of the decree." The 
plaintiff’s application claiming damages. 
was maintainable under section 47 of 
the Civil Procedure Code. [Para. 7.]. 


Cases referred to:— 


Ramu Shettithi v. Maniappa Sheitithi, (1916): 
33 І.С. 520; Backaram Paul v. Bhugwan: 
Chander Ghose, 5 C.L.R. 522; Dhanaraja- 
garji v. Parthasarathi, 38 L.W. 714: A.I.R. 
1933 Mad. 825; Harishridhar Prabhu v. 
Shakkharam Padmanna Magdum, A.I.R. 1923- 
Bom. 391; Bai Lalbu v. Mohanlal, A.LR.. 
1925 Bom. 385. : 


Appeal against the Order of the Sub-: ` 


Court, Chidambaram in C.M.A. No. 59 of 
1974—E.A. No 617 of 1973 in O.S. No. 
121 of 1969, District Munsif's Court, 
Chidambaram. 


V. Ratnam, for Appellant. 
R. Thillaivillalan, for Respondent. 
The Court made the following 


Ogper.— This appeal із directed! 
against the decision of the lower арре]- 
late Court awarding a damage of Rs. 750» 
in an application under section 47, C.P.C. 
and revérsing the order of the trial. 
Court rejecting the respondent's claim. 


2. Theappellant herein executed а sale: 
deed in favour of the respondent in rela- 
tion to certain house property on 7th July,. 
1967. However, he refused to register the- 
sale-deed. Therefore, the respondent hada 
the sale-deed compulsorily registered on. 
18th October, 1967. Thereafter to re- 

cover possession of the property from the- 
appellant, the respondent filed O.S. No. 

121 of 1969 which was опе {ог declara- 

tion of his title to the property and for- 
recovery of possession of the same. The- 
said suit was resisted by the appellant,. 
but it was ultimately decreed оп 10th. 
November, 1970. At the time of the- 
passing of the decree the appellant was. 
granted four months’ time for putting the 

respondent in possession of the property... 
Since possession was not given within. 
the said period of four months, the гез-' 
pondent put the decree їп execution and 
actually took possession of the property 

under a delivery receipt Exhibit А. 1. At- 
the time of taking delivery he is said to- 
have found that the roof of the house- 
has been removed and that even the walls: 
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were found dilapidated. "Thereafter he 
issued a notice to the appellant under 
Exhibit А-2 on 19th April, 1972, claiming 
Rs. 2,000 as damages for the loss caused 
to the property by the respondent subse- 
quent to the date ofthe decree. Under 
, Exhibit A-3, the appellant denied his 

liability for the damages. claimed. stating 
that he did not cause any damage їо the 
property, that the house being 80 years 
old, the roof came down by natural 
cause and that for such natural cause he 
was not responsible at all. 


3. Subsequently, the respondent filed E.A. 
No. 617 of 1973 under section 47, C. P.C. 
claiming a sum of Rs. 2,000 as damages, 
Rs. 1,500 being the value of the materials 
removed by the appellant subsequent to 
the date of the decree and Rs.500 being 
the cost of construction of the super- 
structure as it stood on the date of the 
decree. The said application was resist- 
ed by the appellant on two  grounds:(1) 
that he has not caused any damage to 


the house either from the date of the. 


sale or from the date ofthe decree and, 
therefore, the respondent is not entitled 
to claim any damages in this regard and 
(2) that the respondent’s claim for 
damages in the circumstances of the case 
cannot come within the scope of sec- 
tion 47 of the Code. 


4. The trial Court held that the respon- 
dent had not established that the appel- 
lant removed any materials with a view 
to cause any wrongful loss to the respon- 
dent subsequent to the date of the 
decree and that even otherwise damages 
for the loss caused to the property can- 
not be claimed in an application under 
section 47 of the Code. 


5. Onan appeal by the respondent, the 
lower appellate Court, however, dis- 
agreed with.the view of the trial Court on 
both these questions. On the: question 
of maintainability of the application under 
section 47 claiming damages for loss 
caused to the property. the lower appe! 
late Court felt that the said application 
is maintainable On merits also the 
lower appellate Court held that the res- 
pondent has made out his case for 
damages in a sum of Rs.750. The deci- 
sion of the lower appellate Court has 
been challenged by the appellant in 
¿his appeal. 
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.6. According to the learned counsel,.. 


the lower appellate Court is in error im: 
holding that the respondent’s application 
claiming damages will be maintainable 
under section 47 and the proper remedy 
for the respondent, if at all, is tọ file æ- 
separate suit for the purpose. The 
learned counsel for the appellant relies 
on a Bench decision of this Court in. 
Ramu Shettithi v.  Maniappa Shettithi>- 
wherein Sadasiva Iyer and Moore, JJ.,. 
had held that as regards damages for the 
judgment-debtor’s alleged negligence in 
having allowed the decreed house to be 
burnt down, it could be dealt with in 
execution of the decree. The learned 
Judges had purported to follow a decision 
in JBacharam Paul у. Bhugwan Chander’ 
Ghouse?. The learned counsel points out 
that the decisions had not been referred 
to by the lower appellate Court. A 
perusal of the decision in Bacharam Paul 
v. Bhugwan Chcnder Ghose? shows that 
the Court was not concerned in that 
case with the scope of section 47 and 


. that the question which was before the 


Court was entirely different. It is true 

the lower appellate Court had not 

referred tothe Bench decision in Ramu- 
Shettithi v. Mantappa Shettithi}. However, 

it has referred to a later Bench decision 

of this Court in Dhanarajegarji v. 

Parthasarathi?, which has considered the: 
earlier decision in Ramu Shettithi v. 

Maniappa Shettitki} and dissented from it.. 
In the later decision of Dkanarajagarjj_v. 

Parthasarathi? Venkatasubba *Rao and 

Reilly, JJ. had dealt with the scope of 
section 47 specifically. With reference 
to a claim for damages, according to the 
learned Judges when a decree awards a- 
person acertain property, he is entitled 
to get it in the same state in which it. 
was when that decree was passed. If 
the decreeholder by his positive and 
мі] action caused depreciation in value: 
in the property decreed since the date: 
of the decree, the question whether the 
judgment-debtor is liable to make good. 
the depreciation is a question to be: 
considered in execution as that question. 
relates {о the execution, discharge or 
satisfaction of the decree which has to 
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2. 5C.L.R. 522. ` 
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be disposed of under section 47. The 
заїй decision refers with approval to an 
sarlier decision of the Bombay High 
Court in Harishridhar Prabhu v. Skakkaram 
Padmanna Magdum?, where the following 
statement of the law is found: 


“But we think that the question with 
regard to the waste committed by the 
judgment-debtor after decree was a 
question arising between the parties 
relating to the execution, discharge or 
satisfaction of the decree, and must be 
determined by the Court executing the 
decree, and not by a separate suit. 
The appellant is entitled under the 
decree to the property of which posses- 
sion was directed to be given to him. 
If the property has depreciated in value 
or been damaged since the decree, 
owing to the wilful action of the 
defendant, it is a question in execution 
whether the defendants are liable to 
make good the loss.” 


Bai Lalbu. v. Mohanlal? also lays down 
that where the question is whether a 
successful party has got possession of 
what was directed to be givento him by 
the decree, if the property, while in the 
judgment-debtor’s possession, suffered 
deterioration by damage subsequent to 
the decree, the claim for compensation 
ean be considered in execution under 
section 47. - 


7. On a due consideration of the 
matter, I am of the view that the later 
decision of this Court іп Dkarmarajagarji 
v. Parthasarathi®, lays down the correct 
principle and the earlier decision in 
„Ramu Shettithi v. Manippa Shettithi4 cannot 
be taken to lay down correctly thelaw 
on the point, On the passing of a decree 
for the . possession of the property, the 
jjudgment-debtor is under liability to hand 
lover possession of the property, as it was 
on the date of the decree. If at the 
]time of the ‘delivery it js found that the 
{property decreed has depreciated in value 
‘by the positive and wilful conduct of the 
‘judgment-debtor, then the question how 
far the judgment-debtor will be liable for 
causing such depreciation in the value 
iof the property can Бе dealt with as an 










1. А.Т.К. 1923 Bom. 391. ` 

2. АЛЕ. 1925 Bom, 385. i 
з. 38L.W.714: A.LR..1933 Mad. 825. 
4. (1916) 331.G.520. 


issue arising їп execution, as it falls 
within the scope of the expression 
*discharge or satisfaction of the decree". 
I am, therefcre, of the view that the 
lower appellate Court is not right in 
holding that the respondents application 
claiming damages is not maintainable 
under section 47. 


8. Coming to the question of damages, 
the respondent's case is that the appellant- 
judgment-debtor purposely and wilfully 
caused damages to the property by 
removing the tiles and rafters which 
formed part of the roof of the house and 
damaging the walls and such damage 
was to the extent of Rs. 1,500, As already 
stated, the trial Court found that the 
respondent has not established his case 
that the judgment-debtor did any posi- 
tive act as a result of which damage has 
been caused :o the house. The lower 
appellate Court has agreed with the trial 
Court in this regard and found that the 
appellant did not remove the superstruc- 
{йге of the house as claimed by the res- 
pondent after the decree. In the face of 
this finding, the question is whether the 
appellant can de made liable in damages. 
According to the appellant the deteriora- 
tion of the house was due to natural 
causes and not as a result of any positive 
or wilful act done by him. It is well 
established that a judgment-debtor is 
under no liability to maintain the house 
in good гераі till possession of the pro- 
perty’ is taken by the  decreeholder. 
‘Though the law makes him liable in 
damages for any positive act causing 
damage to the property decreed, it does 
not fasten liability on him by keeping 
the house in good repair till he hands 
over possession ofthe property. Section 
55 of the Transfer of Property Act which 
deals with the rights and liabilities inter se 
between buyer and a seller throws some 
light on this point. Section 55 (7) points 
out that the seller is bound to give such 
possession of the property sold as its 
nature admits. Therefore, as a seller, 
the appellant is bound to hand over 
possession of the property sold as soon as 
the title has passed fróm the seller to the 
buyer. Section 55 (5) (c) provides that 
where the ownership of the property has 
passed to the buyer, the buyer, is bound 
to bear any loss arising from the destruc- 
tion, injury or decrease in value of the 
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property not caused by the seller. "This 
provision indicates that: the seller can be 
made liable for any loss arising from the 
destruction, injury and decrease in value 
of the property only if he' has done ' any 
positive or wilful act resulting in such 
los. But where the loss has occurred 
as aresult of natural causes, the seller 
cannot be made liable. In this case, 
both the Courts below have found that the 
specifió case of the respondent that the 
appellant has purposely and with a view 
to cause loss to him, removed the super- 
structure has not been established. On 
the materials on record, І am inclined 
to agree with the said finding. 
In the face of such finding, it is not. 
possible tosay that the loss by way of 
depreciation in the value of the property 
can be taken to have been caused only 
by natural causes or by some one else. 
Apart from this, the lower appellate 
Court has not given any basis for fixing 
thé quantum at Rs. 750 as against the 
claim of Rs. 2,000 made by the respon- 
dent. 'The order ofthe lower appellate 
Court does not indicate on what materi- 
als the damages of Rs. 750 was fixed. 
Even on the basis that the respondent 
will be entitled to claim some damages, 
the order oí the lower appellate Court 
fixing а sum of Rs. 750 inan arbitrary 
manner cannot be accepted. ` In the view 
I have taken that the case of the respon- 
dent that the appellant by his positive 
and wilful act had caused damages to 
the house has not been made out, the 
appeai has to be allowed. But there will 
be no order as to costs. No leave. ` 


SJ. Appeal allowed. 
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IN THE HIGH COURT OF JUDI. 


`САТОКЕ AT MADRAS. 


‘Present:—P. S. Kailasam, Cf. - and 


V. Balasubrahmanyan. 


The Enforcement Officer, Enforce- 
ment Directorate, Madras-6. 


| .. Ape llant* 


2. 


S.O. Arjunan Chettiar and others. 

i .. Respondents. 
Foreign Exchange Regulation Act( XLVI o} 
1973), sections 19-G, 23-D, 41— Seizure о} 
documents by Enforcement Officer on 13th 
September, 1974—Notice dated 31st March, 
1976 issued by cuthorities for adjudication— 
Petition for issue of mandamus for return op 
documents—Grarting mandamus  whethen 
correct —Officer competent to summon the docu- 
ments under section 23-D (2). 


Acting under the provisions of the 
Foreign Exchange Regulation Act the 
enforcement officer seized certain docu. 


.ments on 13th September, 1974, from V. 


Proceedings for adjudication commenced 
on 31st March, 1976, by the issue o! 
a notice. V filed a writ petition for the 
issue of mandamus for the return of t 

documents seized under section 41 of the 


-Foreign Exchange Regulation Act. ^ 


Held on appeal from order granting 
‘mandamus: In view of the fact that the 
Enforcement Directorate had in law г 
right to retain the documents pending. 


. adjudication proceedings, return of the 


documents should not be ordered. Ever 
though the adjudication proceedings hac 
started after the period specified in sec 
tion 19-G it would: not be proper for the 
Court to direct the return of the docu 
ments, for, in law he would be entitled te 
have the documents for adjudication pur 
poses. А writ cf mandamus should not issue 
when the officers had a right to retai» 
the documents under the other provision 
of the Act. [Para. 6. 


„—————————— 
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lases referred to :— 


filratan v. Lakshminarayanan, (1965) M.L.J- 
Crl.) 411 : (1965) 2 S.G.J. 1: (1964) 7 
„С.Е. 724: ALR. 1965 S.C. 1. Assistant 
‘ollector of Customs v. Malhotra, (1971) 
; S. G.R. 802: (1972) 1 S.C.J. 579: А.Т.К. 
972 S.C. 689 ; Superintendent of Taxes v. 
LN. Trust, .(1975) · Tax.L.R. 2020 : 
SLR. 1975 S.C. 2065; C.L.T. у. Jawahar- 
al Mastogi, 78 I.T.R. 486: (1971) 1 
Т.Ј. 451: (1971) 1 S.C.J. 589: (1971) 1 
„С.К. 581: A.LR. 1970 S.C. 1651; 
lommissioner of Gommercial. Taxes v. R.S. 
thaver, (1967) 20 S.T.C. 453: (1967) 2 
.T.J. 919: (1968) 1 M.L.J. (S.C.) 43: 
1968) 1 An.W.R. (5.С.) 43 : (1968) 1 
‘G.J. 121: (1968) 1 S.C.R. 148: A.L.R. 
968 S.C. 59. 


t. Parasaran (Advocate General), and 
t. Alagiriswami, for Appellant. 


И.К.М. Abdul Karim, {or Respondents. 
(he Order of the Court was made by 


(айзат CH.—This appeal is pre 
erred by the Enforcement Officer, 
inforcement Directorate, Madras, against 
he judgment of Ramanujam, J. in W.P. 
Чо. 6771 of 1975, dated 16th July, 1976 
lirecting him (Enforcement Officer) to 
eturn the documents seized from the 
irst respondent herein. 


. On 13th*September, 1974, the residen- 
ial premises of the first respondent was 
earched. Three fixed deposit receipts of 
he first respondent were recovered. One 


vas in the name of one Vaidyalingam. 


xhettiar, A statement was recorded from 
he first respondent. On Ist January 
974, the Deputy Controller of Reserve 
šank was asked to block the operation of 
he fixed deposit receipts. The Deputy 
Zontroller by his order dated 5th 
November, 1974, blocked the operation 
f the fixed deposit receipts. On I9th 
May, 1975, the first respondent was 
lirected under section 40 of the Foriegn 
ixchange Regulation Act, 1973, to 
ippear before the Officer on 25th May, 
975. The matter was adjourned to 16th 
‘une, 1975. Fresh summons was issued 
m 31st May, 1975. In the meantime, 
he first respondent filed W.P. No. 4259 
f 1975, questioning the-validity of the 
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summons. On 19th June 1975 this Court 
issued a rule nis? and directed stay of 
operation of the summons. The first 
respondent also filed W.P. Nos. 4287 and: 
5090 of 1974, questioning the blocking of 
the fixed depesit receipts. These writ 
petitions were allowed only in respect of 
two fixed deposit receipts as the remit- 
tances were found to be from authorised 
channels. On 29th October, 1975, the 
first respondent filed W.P. No. 6771 of 
1975, praying for the return of the 
documents seized from him on the 
ground that one iyear had’ elapsed from 


13th September, 1974. On 12th 
December 1975, М.Р. No. 4259 of 
1975 questioning the legality of 


issuing summons:was taken up and was 
dismissed holding that the first respon- 
dent was bound to appear in obedience 
to the summons: On 15th July, 1976, 


W.P. No. 6771 of 1975 was allowed as опе · 


year had elapsed from 13th September, 
1974, and this writ appeal їз preferred 
against that order. ` 


5.. On behalf of the Enforcement Officer, 
the appellant, it was submitted that 
the learned Judge was in error in 
directing the return of the documents. 
as the Enforcement Directorate has not 
only the power but also a duty to retain 
the documen:s when proceedings are. 
taken for adjudication. Section 19-A 
empowers the Enforcement Officer {с 
search any person. Section 19-G pro- 
vides that where in pursuance of an 
order under sub-section (2) of section 19, 
any document is furnished or seized and 


the Director of Enforcement or any other - 


Officer of Enforcement has reason to 
believe that the said document would be 
evidence of the contravention of any of 
the provisions of the Act and that it 
would be necessary to retain the docu- 
ment in his custody, he may so retain the 
said document for a period not exceed- 
ing one year; and the officer can keep. 
the document for’ more than one year if 
he, before the expiry of the said period 
commenced any ‘proceedings under sec- 
tion 23, in which case, he will be entitled: 
to retain the document until the disposal 
of those proceedings. .Section 23 pres. 
cribes the procedure for levying penalty. 
If any person contravenes any of the pro- 
visions mentioned in section 23, he shail 
be liable to such ‘penalty not exceeding’ 
three times the value of the foreign 
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exchange in respect of which the contra- 
vention has taken place, or five thousand 
rupees, whichever is more, as may be 
adjudged by the Director of Enforcement 
in the manner provided for. He is also 
liable to be prosecuted in a criminal 
Court. Under section 23 (1-B), the power 
of confiscation is also conferred. Section 
41 of the new Act, .namely, Act XLVI 
of 1973, corresponds to section 19.G 
. with an added Explanation, which, is. not 
‘necessary for the purposes of this case. 
According to that section, the authority 
can retain the document for a period of 
one year; but he may retain it for an 
extended period if before the expiry of the 
said period of onc year, he commences 
proceedings under section 51 of the new 
Act. Section 51 confers power on the 
authority to adjudicate against any person 
who has committed : a contravention of 
any of the provisions of the Act. Sec- 
, tion 63 deals with the power of Court 
and the Adjudicating Officer to direct 
confiscation. "uo А 


4. The facts of the case as admitted are 
that the documents were recovered on 
13th September 1974 and the proceedings 
were admittedly not commenced before 
13th September, 1975. On 31st March, 
1976, а notice was issued by the authori- 
ties asking the first respondent to show 
cause as to why adjudication should not 
be started. Admittedly, this is beyond 
one year from the date of seizure and it 
is also equally clear that no action was 
taken to commence proceedings, which 
would enable the retention for a longer 
period before the expiry of the one year?s 
period. In the circumstances, therefore, 
under the wording of section 41, the 
Enforcement Officer їз not entitled to 
keep the document beyond 13th Septem- 
ber, 1975. An attempt was made. on 
behalf of the Enforcement Directorate, to 


submit that during the period 19th June,- 


1975 and 12th December, 1975, there was 
an order of stay of operation and that 
the said period should be excluded. 
Even if that period is excluded, the notice 
that was given subsequently was not 
within one year, Therefore, on the plain 
wording ef the section, the Enforcement 
Directorate has no authority to withhold 
the documents. 


5. The Advocate-Genera] appearing for 
the appellant submitted that while 


under the provisions of section 41, tk 
Enforcement Directorate can no longt 
keep the documents, yet, the Cougts wi 
not issue a writ of mandamus as unde 
the other provisions of the Act, the Er 
forcement Authority has a duty to kee 
the documents when once the adjudic: 
tion proceedings commenced. In othe 
words, the contention of the Advocates 
General is that even if more than an ye 
has elapsed and under section 41 b 
could not retain the documents, whe 
once he commenced proceedings fc 
adjudication, he is entitled to retain tk 
documents and as such, а writ of та» 
damus will not be issued. In  suppo 
of his contention, he relied on the dec 
sion of the Supreme Court in тайап : 
Lakshminarayan? The case was undert tt 
Foreign Exchange Regulation Act, ap 
under the Act,’ the authorities had 

right to keep the documents for a peric 
of four months from the date of seizur 
Under section 23 they could keep th 
documents for a period of four month 
and if proceedings are commenced wit! 
in that period for an extended tim 
In thatcase, the search warrant w 
issued on 6th May, 1959 by the Chi 
Presidency Magistrate, Calcutta. С 
28th May. 1959, the Enforcement Offic 
applied to the Chief Presidency Magistra 
for permissicn for retention of the seiz 
documents for a period of two month 
The Chief Presidency Magistrate grante 
the permission. Again, on applicatio 
made by the Enforcement Officer;~ tin 
was extended by the Chief Presiden 
Magistrate on 28th July and 28th Se 
tember 1959. On Sth October, 1959, B 
respondent therein applied to the Chi 
Presidency Magistrate for an order 

return of the said documents as the stat 
tory period of four months during whi 
the Director of Enforcement could ke 
the documents had expired, and no pr. 
ceedings had been commenced again 
him under section 23 of the Act. O 
20th October, 1969, the Chief Presidene 
Magistrate ordered the return of tl 
seized files to the respondent therei 
He, however, modified this order tl 
same day permitting the Enforcemex 
Officer to retain the documents till 28 
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ovember, 1959. The matter was heard 
1 26th October, 1959 and on that day,’ 
ie matter was adjourned for decision to 
th November, 1959. In his applica- 
эп presented on 10th November, 1959 
е Enforcement Officer stated that the 
irector of Enforcement Һай started 
Iljudication proceedings against the res- 
mdent for alleged violation of section 4 
)of the Act and had issued notice to 
m to show cause and that їп connec- 
эп with the adjudication proceedings 
ized files items 2 and 7 of the 
izure memo. would be required. On 
th November, 1959, the Chief Pre- 
lency Magistrate ordered the return of 
1 the documents except those mention- 
| as items 2 and 7 of the search list. 
he respondent, therein went up in revi- 
эп against this order for the continued 
teution of the two documents and the 
igh Court allowed the revision | and. 
dered the return of those documents 
so to the respondent. Against that 
der, the appeal to the Supreme Court 
as preferred. The Supreme Court in 
wagraph 19 of their decision, after 
ferring to sections 19-A and 23 of the 
ct, came to the conclusion that as the 
'oceedings were not commenced before 
e expiry of the period of four months 
ring which period they could keep the 
rcuments, the Director could not have 
1 his own retained those documents 
ter the expiry .of the fourth month. 
ı that case, the documents were retained 
ter obtainimg the permission of the 
hief Presidency Magistrate from the 
ne of their seizure under the impres- 
m that the Magistrate could legally 
der the retention’ of the documents. 
| dealing with the question whether 

the circumstances, the documents 
ould be returned ornot, the Supreme. 
»urt observed as follows: 


“Proceedings under section 23 did 
start prior to the order for the return 
of the documents. Considering the 
real intention of section 19.A to be 
that the Dircetor of Enforcement can 
retain the documents seized till the 
final disposal of proceedings under sec- 
tion 23 of the Act, the Magistrate’s 
order, even if he had not the autbority 
to pass orders for the retention of the 
documents by the Director of Enforce- 
ment, till the final disposal of the pro» 
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: exemplary. On the other 
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ceedings under section 28, was an 
order giving effect to the spirit Ъе- 
hind the provisions of section 19-А. 
The order of the High Court directing 
the return of the documents to the 
respondent thereforeappears to us to 
be unjustified in the special circum- 
stances of the case.” 


This passage is relied on by both the 
learned counsel for the appellant and the 
first respondent, in support of thei: con- 
tentions. According to Mr, Abdul 
Kareem, the learned counsel for the first - 
respondent, the Court refrained from 
directing the return of the documents 
due to special circumstances, namely, 
that the Enforcement Officer was over- 
careful in getting orders from the 
Magistrate for the retention of the 
documents and as his behaviour was 
hand, the 
contention of the learned Advocate- 
General is that the'special circumstance 
referred to is the starting of the further 
Proceedings prior to the order of return 
of documents. On a careful reading of 
the passage, we feel that the special 
circumstance referred to by the Supreme 
Court is the commencement of the 
proceedings before the order of retention 


of the documents, 
6. In this matter, it is the common 
case that proceedings were commenced 
on 318# March, 1976. The question is, 
even though the Enforcement Directorate 
is not entitled to: keep the documents, 
according to section 41, should they be 
directed to return them in view of the 
fact that they had commenced proceed- 
ings. According to the Supreme Court, 
no order directing the return of the 
documents should be issued. We feel 
that in view of the fact that the Enforce. 
ment Directorate has in law a right to 
retain the documents pending adjudica- 
tion proceedings, return of the docu- 
ments should not be ordered. It may be 
seen that when zn Enforcement Officer 
commences proceedings in connection 
with the offence, пе is entitled to require 
any person to produce or deliver-any , 
document relevant Чо: the enquiry. 
Though under Section 19-G he can 
retain the documents only for the period 
specified therein, when once he com- 
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mences adjudication proceedings, under 
Section 23-D he is empowered tc hold 
an enquiry and impose the penalty 
specified under the provisions of section 23 
and while holding such enquiry, under 
Section 23-D (2), he has the power to 
summon and enforce thé attendance of 
any person to give ‘evidence or to 
produce a document or anv other thing, 
which, in the opinion of the Director of 
Enforcement, may be useful for, or 
relevant to, the subject matter of the 
enquiry. Under this section, after the 
Officer commences proceedings for 
adjudication, he is entitled to summon 
and retain the documents. Therefore, 
though he is bound to return the docu- 
ments under section 19-G, he is entitled 
tosummon the same documents and 
those documents should be produced by 
the person as such. The proceedings 
may end with the confiscation of the 
documents, The position therefore, is 
that while under section 19.G he has no 
tight to retain the documents after the 
specified period, when once fhe 
enquiry is commenced, he is entitled 
to summon, receive ard retain the 
docvments. In such а situation, 
even though the adjudication proceed- 
ings had started after the period specified 
in section 19-G, it will not be proper 
for the Court to direct the return of the 
documents, for in law, he would be 
entitled to have the documents for 
adjudication purposes. It would be for 
the purpose of technically obeying the 
requirements of section 19-G, if a 
direction were to be madc for the return 
of the documents when the officer could 
exercise his powers to summon them. 
If a direction to return the documents is 
to be issued, it is only for the purpose of 
making the Enforcement Officers obey 
‘the provisions of the Act. This question 
had arisen before the Supreme Court of 
the United States where the desirability 
of strict enforcement of Fourth Amend- 
ment and the question whether the evi- 
dence procured during any illegal search 
is to be admitted or not were considered 
repeatedly. Recently, the Supreme 
Court in a decisiqn Stone Warden v. Powell) 
delivered -ðn 6th July, 1976, went back 
on its earlier view and held that the 
basis of exclusion of evidence to deter 
the policemen deflects the truth-finding 
process, and often frees the guilty and is 
notin conformity with thé concept of 
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justice. Taking all the circumstance 
into account, we do not think that : 
writ of mandamus should issue when the 
officers have gota right to retain the 
documents under the other provision 
of the Act. . 


7. Thelawin England regarding th« 
issue of a writ of mandamus is stated ix 
Halsburys Laws of England, re 
Edn, Vol. II, in para. 199, page 104 
thus: 


“А mandamus .will not go when i 
appears that it would be futile in it 
result. Accordingly, the Court wil 
not, by mandamus, order something 
which is impossible of performance, by 
reason of the circumstance that the 
` doing of the act would involve a con 
travention of law........... A manadmu 
will not be granted if the party com 
plained of has powers which woulc 
enable him to make the order inopera 
tive;...no mandamus will issue ir 

- order to effect what amounts to ar 
evasion of a statute, or a breach o 
trust." 


We will now refer to a few decisions citec 
by the learned counsel for the firs 
respondent. | 


Reliance is placed upon the decision о 
the Supreme Court іп Assistant Collector o, 
Customs v. Malaotra!. The Court held-tha» 
the Collector cannot extend the perioc 
ofretention of the articles beyond the 
period permitted under the provisions о: 
the Act. The Court also held tha: 
before the time could be extended, notict 
Should be given to the party eoncerned 
The Court further held that the powex 
of extending the period is quasi-judicia 
in nature and an opportunity of being 
heard should have been to the responden 
therein before orders for extension were 
made. This decision does not advance 
the case of the first respondent. 


8. He thenrelied on the decision i» 
Superintendent of Taxes v. O.N. Trust?. Y» 
that deeision, the Supreme Court hek 
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at the contention on behalf af the 
ate that it became impossible for the 
ate *to issue notice under section 7 (2) 
the new Act within two years of the 
piry of the period of return is unsound 
t principles and facts. This decision 
во does not help us to decide the 
testion arising in this case. 

In the decision in C. 1.7. v.. Jawaharlal 
astogi!in considering section 132 (2) 

the Income-tax Act, the Court 
served that the premises of the assessee 
tre searched on Qist and 22nd 
ptember of 1964 and the docu- 
ents were retained till May 1966, 
'› for a period of 19 months and that 
ere was no order of the authorities 
cording reasons for retaining the docu- 
ents seized after the expiry of 180 days, 
эг was there any approval of the Com- 
isioner for retaining such documents. 
| the circumstances, the Court held 
at the retention of the documents 
ithout complying with the requirements 

the statute after the expiry o? the 
iod of 180 days would be plainly 
ntrary tolaw. The question tha: has 
isen in this case as to whether the 
aforcement Directorate could retain 
€ documents pending  adjudication 
oceedings did not arise there. 


The learned counsel placed strong 
liance upon the-decision of this Court in 
„А. No. 138 of 1976. In that case, the 
ticles were* seized оп 3rd September, 
174. "Under provisions of the Act, the 
се of confiscation ought to have 
en given within six months, i.¢., before 
d March, 1975. 'The show cause notice 
as actually given on Ist April, 1975, i.e., 
ter the expiry of six months. 'The 
overnment sought to rely upon the 
ct that a notice was given directing to 
ow cause as to why the time should 
it be extended. It was held that that 
tice did not have the effect of extend- 
g the time and that the only notice 
at extended the time was dated, lst 
эгї], 1975, which was beyond six months 
jm the date of seizure and it would 
tract the prohibition under section 110 

The goods were ordered хо be 
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returned. In that case, the question 
whether the proceedings were commenced 
or not and if commenced what would 
be the effect was not considered 
at all. 


11. Lastly, the- learned counsel relied 
upon the decision in Cammissioner of 
Commercial Taxes v. R.S. Jhawr. Не 
placed reliance on the passage at page 
468 where the Court held that the pro- 
viso to sub-section (3) has fixed the 
period for which the officer seizing 
accounts can keep them, namely, 30 days 
at a time, and if he wants to keep һеш 
for more than thirty days then he has to 
take the permission of the next higher 
officer. The question whether after 
the expiry of the period if there were 
proceedings pending did not arise 
there. ; 


12. On a consideration of the authori- 
ties before us we hold that the decision of 
the Supreme Court in Nilaram v. Lakshmi 
Narain? is applicable to the facts of 
case and thet it wil have to be 
held that in the circumstances of the 
case, the Court should not direct the 
return of the documents by the issue of 
а mandamus. 


13. In the result, the appeal is allowed 
snd the order of the single Judge is set 


aside. There will be no order as to 
costs. 
S. J. Appeal allowed. 
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IN THE.HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PnaEsNT:—P. 5. Kailasam, 
V. Balasubrahmanyan, 7. 


Roshan N.M.A. Karim Oomar and 
Company, by partner KakaMohamed 
Ismail and others. 


CJ. and 


.. A ppellants* 
9, 


Kaka Mohamed Ghouse Sahib апа 
. Gompany, by  Proprietor, Kaka 
Mohamed Ghouse Sahib .. Respondent. 


Limitation Act (IX of 1908), Article 183; ` 


Limitation Act(XXXVI of 1963), Article 
136, General Glauses Act (.X of 1897), section 
6— Money decree— Payments made by judgment- 
delitor—Suit by judgement- debtor for declaration 
that the decree was obtained by fraud — Interim 
order of injunction passed staying execution of 
decree—Suit dismissed-—Ac: XXXVI of 1963 
coming into force repealing the Limitation Act 
of 1908—Original decree dated 23rd March, 
1952— Last payment by judgment-debtor on the 


decree on 2nd April, 1958—Execution ‘filed: 


in 1972 not barred, 


A money decree was obtained on 23rd 
March, 1952. The judgment-debtors 
made some payments up to 2nd April, 
1958. Subsequently, the judgment- 
debtors filed a suit fora declaration that 
the decree was procured by fraud and 
obtained interim injunction against exe- 
cution of the decree. The suit was dis- 
missed on 4th May, 1963 and the interim 
injunction came to an епа. Act 
XXXVI of 1963 came into force repea- 
ling the Limitation Act of 1908. There- 
after the decree-holder filed an execu- 
tion petition in 1972. The judgment- 
debtors raised the plea that the execu- 
tion petition was time-barred. On 
appeal by the judgment-debtors against 
the rejection of the plea, 


Held: Applying the language of section 6 
of the General Clauses Act, the acts - of 
payment by the judgment debtors under 
the decree in this case might be viewed 
either as acts which conferred on the 
decree-holder a right to execute the 
decree within 12 years of the last of such 
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payments or а self-imposed liability о 
the judgment-debtors themselves unde» 
which they might be said to have render 
ed themselves liable to be  proceedec 
against in execution of the decree for < 
period of 12 years from the date of зис 
payments. It might also be possible t 
view the payments made by the judg 
ment-debtors as something ‘done’ unde: 
the decree, having relevance not only fo: 
the purpose of the proviso to Article 18: 
of Schedule I to the Limitation Act o 
1908 but also for purpose of section 6 с 
the General Clauses Act. It woule 
follow from these considerations that th. 
execution petition filed by the decree 
holder had necessarily to be judged onl 
in the centext of the relevant provision 
of theold Act. So judged, there couls 
be no doubt whatever that it was wel 
within the period of limitation when > 
was filed. [ Para. 12. 


Cases referred to:— 


New Indig Insurance Company Ltd. v. бап} 
Misra, (1975) 2 S.C.C. 840: (1976) 
S.C.R. 266: (1976) 2 S.C.J. 309: A.E.R 
1976 S.C. 237; State of Punjab у. Moke 
Singh, (1955) 1 S.C.R. 893: 1955 S.C.) 
25: A.I.R. 1955 S.C. 84; Sivagami Act 
v. Ramanathan Chettiar, I.L.R. (1967) 
Mad.91: 80 L.W. 119 (P.C); Pr: 
Lanka Insurance v. Ranasingha, (1964) 
All, E.R. 457. Subodh v. Kansilal, A.I.R 
1968 Cal. 280. . 


Appeal under Clause 15, Letters Patent 
against the order of Sethuraman, J. 
dated 30th January, 1975 in Applice 
tion No. 1495 of 1974 in E.P. No. 5 
of 1972 іп GS. No. 173 of 1950. 


N. S. Raghavan and Ikram | Mohamed, fc 
Appellant. 


К. N. Balasubramaniam, for Responden 


The Judgment of the Court was deli 
vered by 


Balasubrahmanpan, 3:—1n C.S. No. 17 
of 19500n the file of the Original Sid 
of this Court, Kaka Mohamed Ghous 
Sahib and Co., Madras, represented b 
its sole proprietor Kaka Mohame 
Ghouse Sahib, obtained a simple mone 
decree against a partnership firm caile 
‘Roshan N.M.A. Kareen Oomer am 
Co.”, Madras, represented by three par 


ners, Roshan Abdul Ahad, Jalal Mohame 
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rahim Sahib and Kaka Hajee Moha- 
2d Ismail Sahib, for Rs. 57,876-11-11 
d subsequent interest and costs. The 
cree" was passed on 23rd March. 1952. 
would appear that subsequent to the 
cree, the judgment-debtors had been 
ying to the decree-holder various 
iounts from time to time in part satis- 
stion of the decree. The last of such 
yments was made on 2nd April, 1958. 
hile so, one of the partners of she 
lgment-debtor firm, Jalal Mohamed 
rahim Sahib, filed a suit in O.S. No. 357 
1958 on the file of the City Civil Court, 
adras, against the decrecholder and 
other person for a declaration that the 
cree in C.S. №, 173 of 1950 on the file 
this Court had been obtained by fraud. 
nding disposal of this suit, Jalal Moha- 
:d Ibrahim also obtained from the City 
vil Court an interim order of injunc- 
n restraining. the decreeholder, his 
ents, servants, or nominees from execut- 
г his decree in G.S. No. 173 of 1950. 
ie order of injunction was issued on 3rd 
ay, 1958. However, the suit itself in O.S. 
. 357 of 1958 was ultimately dismissed 
the City Civil Court, on 4th May, 
63. With the dismissal of the suit, 
+ interim injunction also got dissolved. 
iereafter, the decreeholder filed E.P. 
› 34 of .1972 before the learned 
aster of this Court for an order cirect- 
r the decree іп that suit to be trans- 
tted to the Subordinate Judge’s Court, 
rupattur, through the District Court, 
lore, for execution, It must be men- 
ned that by the timethis execution 
tition was filed, Jalal Mohamed Ibrahim 
i0 was one of the partners of the judg- 
nt«debtor firm had died. Hence, his 
jal representatives were impleaded as 
rty zespondents to the execution petition. 
ё transmission of this Court's decree 
the Subordinate Judge’s Court, Tizupat- 
» was prayed for by the decreeholder 
the basis that the legal representatives 
the deceased partner Jalal Mohamed 
rahim possessed immovable, properties 
thin the jurisdiction of that Court. 


Oa notice of this execution petition; 
: respondents judgment-debtors, raised 
'ёга1 objections. ‘Their principal con- 
ition , was that the application for 
cution маз barred Бу limitation. 
€ learned Master accepted this plea 
bar, and dismissed the execution 
ition, by his order' dated 30th 
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January 1973. Against the order of the 
Master the decreeholder filed an appeal 
tothe Judge in Chambers їп Application 
No. 2227 of 1973. | Sethuraman, J., who 
heard the appeal, dismissed it by order 
dated 29th April, 1974, holding that E.P. 


No. 34 of 1972, was barred by limitation ' 


under Article 183 of the First Schedule 
to the Indian Limitation Act, 1908. 
However, on an application for review 
moved by the decreeholder in Applica- 
tion No. 1495 of 1974, the learned Judge 
subsequently reviewed the said order and 
held that the execution petition was 
within time. It may be mentioned that 
even on review the learned Judge’ con- 
sidered the question of limitation as fall- 
ing under the same Article 183, but 
reached a different result in the process 
of recomputation. | Before the learned. 
Judge it appeats to|have been argued for 
the judgment-debtors, that the appro- 
priate statutory provision to be applied 
in the case must be, feund, not in the 
Indian Limitation Act, 1908, but in the 
enactment which repealed and re-enacted 
its provisions in&the|Limitation Act, 1963. 
In his order dated! 30th January, 1975,. 
the learned Judgs rejected this conten- 
Hon. It is against this order in review 
that the judgment-debtors have brought. 
this Original Side Appeal before us. 


3. Mr. Raghavan| for the judgment- 
Gebtors contended that the learned Judge 
erred in applving the provisions of the 
Indian Limitation Act, 1908, for hold- 
ing that the execution petition was 
within time. According to learned coun- 
sel, the law applicable to this case has 
to be found in the Limitation Act, 1963, 
and applying its provisions, it must be 
held that the execution petition was 
barred by limitation. Mr. Balasubra- 
maniam appearing | for the decrecholder 
contended, on the other hand, that the 
provisions of the Indian Limitation Act, 
1908, should alone be brought to bear by 
this Court for considering the issue as 
to bar of limitation. He further urged 
that in so far as this particular case was 
concerned, the repeal of the Indian 
Limitation Act, 1908, did not have the 
effect contended for by' the judgment- 
debtors. 





| 
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4. Before proceeding to examine the con- 
tentions of learned counsel, we may 
recapitulate certain salient dates relevan3 


ә 


à 
I] KARIM OOMAR AND СО, 0. MD. GHOUSE SAHIB (Balasuorahmanyan, J.) 


to the discussion; 25th March, 1952 is 
the date cf the decree of this Court sought 
to be executed; 2nd April 1958 is the 
date оп which the judgment-debtors 
made their last payment under the 
decree. Between 28th February, 1958 
and 4th May, 1963, the decreeholder was 
prevented from executing the decree by 
an injunction of the City Civil Court, 
Madras, the period covered by the 
injunction being 5 years, 2 months and 
4 daysin а]. 24th February 1972 is the 
date on which the decreeholder filed the 
execution petition now in question. To 
this list of dates, we may add one more 
date, namely, lst January 1964, which із 
the day on which the Limitation Act, 
1963, was brought into force, and. the 
Indian Limitation Act, 1908, stood 
repealed. 


5. Inthe events that happened, the , 


question is whether the execution petition 
is barred by limitation or is within time. 
The question bears examination on a 
consideration of the relevant provisions 
of the Indian Limitation Act, 1908 (which 
we shall: hereafter refer to as the old 
Act)as well as the Limitation Act of 
1963 (which we shall refer to аз the new 
Act) However, our decision must 
ultimately depend on the answer to the 
question, which is the relevant Act to be 
applied, in the context of the particular 
fact situation in the present case. 


6. To take, first, the provisions of the 
old Act, Article 183 prescribes the period 
of limitation for filing an application to 
enforce 2 judgment, decree or order of 
any Court established by Royal Charter 
in the exercise of its ordinary original 
civil jurisdiction. The period of limi- 
tation prescribed under this Article is 
twelve years. The twelve-year period 
has to be worked out from the time when 
the right to enforce the judgment, decree 
or order accrued to some person capable 
of releasing the right. The right to 
enforce the judgment or decree, it is 
needless to point out, has to be spelt 
from the terms of the decree. Ordinarily, 
it would coincide «with the date of the 
decree; sometimes a decree may itself 
set downa different date as that on 
which the decreeholder might be entitled 
to enforce payment; in which case, the 
twelve-year period wil] have to be 
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reckoned from that other date. All this 
however, would be subject to an impor- 
tant proviso in Article 183. The proviso- 
says that when some part of ' the 
prinicipal money secured under the decree 
or some interest on such money had 
been paid, the period of twelve years 
prescribed in the Article shall not be 
computed as under the enacting part of 
the Article; but shall be reckoned 
from the date of the payment, or, if 
there had been more payments than one, 
then the date of the last of such pay- 
ments. The decreeholder in this case 
had invoked the proviso to Article 183. 
He also relies on section 15 of the old 
Act which provided that in computing 
the period of limitation for an application 
for the execution of a decree, the execu- 
tion of which had been stayed by injunc- 
tion or order of a Court, the time of the 
continuance of the injunction or order, 
the day on which it was issued or made, 
and the day on which it was withdrawn, 
shall be excluded. It is on the basis of this 
proviso to Article 183, that the decree- 
holder in the present case had claimed 
that the twelve-year period should be 
computed from 2nd April, 1958, on which 
date the judgment-debtors made their 
last payment under the decree. On this 
computation, the twelve-year period 
would expire on 2nd April, 1970. This, 
by itself, did not get the decrecholder far 
enough to save limitation. But, he 
claimed that, in calculating the twelve- 
year period, the time during.which the 
City Civil Court had stayed the execution 
of the decree by injunction should be 
excluded. The injunction as already 
noticed, extended for 5 years, 2 months 
and 4 days. Excluding this period, while 
computing the twelve-year period from 
2nd April, 1958, the last date for filing 
the execution petition would be 6th June, 
1975. Actually, however, the decree- 
holder filed the execution petition even 
on 24th February, 1972. On this basis, 
Mr. Balasubramaniam contends that the 
execution petition was well within time. 


7. Mr. Raghavan does not dispute that 
if the appropriate law to be applied to 
this case мее the old Act, the present 
execution petition would be within time. 
His contention, however, is that the 
old Act cannot occupy the field of dis- 
cussion in the present case. Referring 
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о section 32 of the new Асі, he 
»ointed out that the old Act stood 
epealed with effect from the date when 
he new Act had come into force, which 
inder the relevant notification issned by 
he Central Government under section 1 
3) of the new Act, happened to be Ist 
anuary, 1964, He pointed out that the 
xecution petition in this сазе having 
жеп filed on 24th February, 1972, 
ubsequent to the coming into force of 
he new Act, is governed only by the 
rovisions of the new Act. He referred 
о Article 136 of the Schedule to the 
ем Act which prescribes a uniform 
eriod of limitation for execution of 
my decree or order ofany civil Court, 
long away with the distinction which 
wrevailed earlier under the old Act be- 
‘ween decree of Chartered High Courts, on 
he one hand (Article 183), and decrees 
if other Courts, on the other (Article 182), 
п regard to the period of limitation 
or execution. The period of limitation 
wescribed under Article 136 of the Sche- 
lule to the new Act fcr execution of 
iny decree (other than a decree granting 
| mandatory injunction) or order of any 
Луй Court, is twelve years from the 
late when the decree or order becomes 
mforceable. There is no provision іп 
Article 136 of the Schedule to tke new 
Act, similar to the one in Article 183 of 
‘he Frist Schedule to the old Act, under 
which the twelve-year period for execu- 
ting the decrees of High Courts should 
be “computed from the date of payment 
under the decree, where there had been 
such payment. Even in the new Act, 
section 19 contained a provision that 
where payment on account of a debt or 
of interest on а legacy is made before 
the expiration of the prescribed period 
by the person liable to pay the debt or 
legacy or by his agent duly authorised 
in this behalf, a fresh period of limitation 
should be computed from the time when 
the payment was made. But this pro- 
vision is to be read subject to Explanation 
(b) to the section, which lays down. that 
the debt to which the section applies 
would not include money payable under 
a decree or order of a Court. Thus, in 
computing the period of limitation provid- 
ed for under Article 136 to the Schedule 
of the new Act for executing a decree 
of a High Court, the date of payment 
en account of the debt under the decree 
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cannot be taken as a fresh starting point 
of limitation. On this basis, Mr. Ragha- 
van urged that the execution petition 
in the present case, filed as it was on 
24th February, 1972, was clearly barred 
by limitation, because the twelve-year 
period, when calculated from the date 
of the decree, that is to say, from 25th 
March 1952, would ordinarily have 
expired on 25th March, 1964. Learned 
counsel granted that the decreeholder in 
this case was extitled to invoke section 15 
in the new Act under which іп compu- 
ting the period of limitation for an appli- 
cation for execution of a decree, execu- 
tion of which has been stayed by 
injunction or order, the day on which it 
was issued or made, and the day on 
which it was withdrawn. shall be ех- 
cluded. But he demonstrated that even 
applying section 15 of the new Act. to 
the facts of case,that would only take 
the decreeholder to 25th August, 1969, 
for with the exclusion of the period of 
5 years, 2 months and 4 days, the twelve- 
year limitation under Article 136 of the 
пси Act as calculated from 25th March 
1962, the date of the decree, would 
expire on 29th "May, 1969, whereas, 
actually the execution petition was filed 
much later, on 24th February, 1972. 


8. Mr. Balasubramaniam, learned 
counsel for the decreeholder does not 
dispute that if the relevant law of limi- 
tation to be applied to the present cáse 
were to be found from the provisions of 
the new Act, the present execution 
petition would be clearly barred. But. 
we do not get anywhere in this dis- 
cussion by saying that the execution of 
the decree jn this сазе would be barred 
under the new Act, but not under the 
old Act. Itstülremains for us to consi- 
der which is the law of Limitation to he 
applied, whether it is the new Act, as 
urged by Mr. Raghavan or the old Act 
as urged by the decreeholder and as held 
by Sethuraman, J., in the order under 
appeal On this more difficult aspect 
of the question, Mr. Raghavan reitera- 
ted that on the date when the execution 
petition was filed in this cage, the old 
Act could harcly have applied, consider- 
ing thatit had already been repealed 
with effect from 1st January, 1964 by 
section 32 of the new Act. Не pointed 
out that the new Act was net only a 
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repealing Áct simpliciter; it re-enacted 
the entire law relating to limitation of 
actions. On this basis, the learned 
counsel urged that rules of limitation, 
being prima facie rules of procedure, 
have to be construed as having retros- 
pective operation, on the priniciple that 
no person has a vested right in proce- 
dure. It followed, according to the 
learned counsel, that the new Act alone 
would apply to the execution petition in 
this case and nonetheless so for the fact 
that the decree to be executed had been 
passed at a time anterior to the comenee- 
‘ment of the new Act. Mr. Raghavan 
urged that the decree-holder could not 
claim any right, under the law, to 
execute this deeree according to the 
provisions of the old Act. Ў 


9. Mr. Balasubramaniam relied on а 
decision of the Supreme Court reported 
in New India Insurance Go. Ltd. у. Shanthi 
Misrat We may, ‘however, observe that 
this decision is concerned more with a 
change in the law relating to forum than 
with change in the law relating ќо limi- 
tation. The decision is, therefore, not 
directly in point and we desist from 
examining it further. 


10. We feel that for a decision on the 
question whether thc decreeholder in this 
«ase is entitled to invoke the provisions 
of Article 183 of Schedule I of the eld 
Act, the true scope and effect of section 
32 of the new Act must be examined. 
Since this section in the new Act pur- 
ported to repeal the old Act, the result- 
ing position, in law, would fali to be 
determined on a consideration of section 
6 of the General Clauses Act, 1897. 
This section provides that where any 
‘Central Act repeals any enactment, then, 
unless a different intention . appears, the 
repeal shall not.....(4) affect the previous 
operation of any enactment so repealed; 
от (c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or 
incurred under any enactment зо repeal- 
<d; or (e) affect any investigation, legal 
proceeding or remedy in respect of any 
such right, privilege, obligation, liability, 
penalty, forfeiture or punishment. The 
section further provides that any such 





1. (1975)28.C.C, 840: (1976) 2S.C.R. 266: 
41976) 2 S.G.J. 309: A.I.R. 1976 S.G. 237. 


KARIM OOMER AND GO. 7. мр. GHOUSE SAHIB (Balasubrahmanyan, F.) 


507 


investigation, legal proceeding or remedy 
may be instituted, continued or enforced 
as if the repealing Act had not been 
passed. — - 


it. The Supreme Court had dccasion 
to consider how and from what perspec- 
tive, section 6 of the General Clauses 
Aet should be applied. In State of Punjab 
v. Mohansinghk', the Supreme Court 
observed thus: 


“The line of enquiry would be, not 
whether the new Act expressly keeps 
alive old rights and liabilities, but 
whether it manifests an intention to 
destroy them. We cannoz therefore. 
subscribe to the broad proposition that 

‘section 6 of the General Clauses Act 
is ruled Out when there is repeal of an 
enactment followed by a fresh legisla- 
tion, section 6 would be applicable in 
such cases als», unless the new legisla- 
tion manifests ап intention incompati- 
ble with or contrary to the provisions 
of the section, Such incompatibility 
would have to be ascertained from a 
consideration of all the relevant provi- 
sions of the new law and the mere 
absence of a saving clause is by itself 
not material." 


The Limitation Act, 1963 is an amending 
and consolidating Act on, the subject of 
the law relating to limitation of suits and 
other proceedings. It is plain that with 
the coming into force of this Act on 1st 
January, 1964, the old Limitation Act, 
1908 stands repealed. Under the terms 
oí section 32, the repeal would operate 
without any savings. Nevertheless, it 
would be essential to see whether there 
is anything in this Act which in any way 
evinces an intention to destzoy the rights 
which had already aecrued to the suitors 
under the repealed Act. Part V of the 
new Act is instituted ‘Miscellaneous’, and 
contains provisions on sundry subjects. 
Section 30 is one of them, It deals with 
suits, applications, etc., for which the 
period prescribed under the new Act is 
shorter than the period prescribed under 
the old Act. Section 30 (a) provides that 
where the period of limitation under the 
new Act for a suitis shorter than the 
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period provided by the old Act, then such 
ı suit may be instituted within a period 
of seyen years next after the commence- 
ment of the new Act or within the period 
prescribed for such suit by the old Act, 
whicheyer period expires earlier. Like- 
wise, under section 30 (5) of the new Act 
пу appeal or application for which the 
»eriod of limitation prescribed in the new 
Act is shorter than the period of limitation 
»rescribed in the old Act, may be preferr- 
d within a period of ninety days next 
ег the commencement of the new Act 
эг within the period prescribed for such 
appeal or application by the old Act, 
whichever period expires earlier. Part 
V of the new Act also carried section 31 
which enacts that nothing in the new Act 
would enable any suit, appeal or applica- 
don to be instituted, for which the period 
X limitation prescribed by the old Aot, 
aad expired before the commencement of 
the new Act or affect any suit, appeal or 
ipplication pending at the commencement 
»f the new Act. Shortly put, while repeal- 
ng the old Act and re-enacting new 
provisions, Parliament had made special 
provisions in the new Act as regards pend- 
ng proceedings as well as procedings for 
which the period of limitation prescribed 
inder the new Act is shorter than that 
provided in the old Act, While so, it 
would, however, be seen that the new Act 
"arries no provision in regard to matters 
where, although the period of limitation 
is the same both in the old Act and in 
he new Act, different results would neces- 
larily flow by reason of the circumstances 
that the starting point is not the same 
ander both. The present case itself is a 
zood illustration of the omission of the 
Legislature to make provisions in this 
regard under the new Act. As we have 
already observed, the new Act makes no 
distiumtion between decrees of Chartered 
High Courts and decrees of other 
Courts in prescribing the period of 
imitation under Article 136 of 
its Schedule for execution, whereas 
ander the old Act, there was a clear-cut 
distinction between the twe classes o { 
decrees under Articles 182 and 183 in 
the first Schedule to the old Act. Besides 
we had seen that even in the matter of 
enforcing a judgment, decree or order of 
a Chartered High Court, although a 
period of 12 years was prescribed as the 
»eriod of limitation under Article 183 of 
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the First Schedule to the old: Act, that 
period would not begin to run on the 


same starting point in all cases, Nor- 


mally, as we saw,| the period would fall 
to be reckoned from the date when the 
decree became enforceable or the right 
to enforce accrued. But we also saw 
that in cases where payments had been 
made under che decree by the judg- 
ment-debtors, hen the proviso to 
Article 183 would be brought inte 
operation, acccrding to which the twelve- 
year period should be computed, 
not from the date of the decree, but 
from the date of the last payment under 
the decree. This shows that the period 
of limitation prescribed under the old Act 
for executing а |deeree of a Chartered 
High Court ia апу given case would 
depend on the fact whether there had 
been any payments by the judgment- 
debtor under the decree and if there were, 
what was the day of the last of such pay- 
ments, Thus, the starting point of limita- 
tion in such cases would be determined, 
not on the date of judgment, but - would 
depend on the overt act of the parties te 
the decree in effecting payment and - 
obtaining receiot of the money. 


12. There is no |dispute in the present 
case that payments had been made under 
the decree by Ње judgment-debtors. The 
last of such payments was admittedly made 
prior tothe repealing of the old Act. 
In these events, we think it would be a 
correct applicazion of the proviso. to Art. 
183 to hold that it was by virtae of this 
payment by the judgment-debtors, and by 
virtue of nothiag| else, that the decree- 
holder was enabled, and entitled, under 
the law then existing, to treat the date of 
such last payment as the starting point 
of limitation for the purpose of executing 
the decree of this Court. Applying the 
language of section 6 of the Generai 
Clauses Act, the acts of payment 
by the judgment-debtors under the 
decree in this cese might be viewed 
either as acts ‘which conferred. оп]. 
the decree-holder a right to execute 
the decree within 12 years of the last 
of such payments or as self-imposed liabi- 
lities of the judgment-debtors themselves, 
under which they may be said to have 
rendered themselves liable to be pro- 
cecded against in execution of the decree 
for a period of 12 years from the date of 
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such payment. It might also be possible 
to view the payments made by the judg- 
iment debtors as something ‘done’ under 


the decree, having relevance not only for . 


the purposes of the proviso to Article 183 
iof Schedule I to the old Act, but 
also for purposes of section 6 of the 
General Clauses Act. In  Sivagami 
„Achi w, Ramanathan Chettiar! a Division 
Bench of this Court ` expressed the view 
that the reference in section 6 of the 
‘General Clauses Act to ‘rights acquired 
ог accrued’ is not to rights in the abstract, 
‘but to rights that had already pertinently 
accrued to the suitor under the repealed 
‘enactment. We respectfully agree. But, as 
observed by the Privy Council in con- 
‘nection with a case that arose under the 
comparable provisions of section 6 (3) of 
the Ceylon Interpretation Ordinance, 
“‘the. distinction between what is and what 
: ds nota ‘right’ must often be one of great 
fineness.” See: Free Lanka Insurance у. Rana- 
singha®, But, again, as observed by the 
Privy Council, if the subject had, in 
‘truth a right, something more than a 
mere hope or expectation, the ` require- 
anents of the section would be fully ans- 


wered. For, what section 6: of the General 


Clauses Act requires is that at the mo- 
ment the repealing Act їз passed the sub- 
ject must possess the right which, but for 
the passing of that Act, he would have 
been at liberty to exercise. In this: case, 
ave have not the slightest doubt that when 
the judgment-debtors in this case made 
payments to the decreeholder towards the 
decree passed by this Court, rights there 
and then had accrued to the decreeholder 
in regard to the period of time within 
which the decree in his favour was 
capable of being executed. In the first 
. place, the decreeholder thereby became 

entitled to execute the decree within 12 
years from the date of the last of such 
payments, which he would not have been 
entitled to do in the absencc of such pay- 
snent. Secondly, and by the same token, 
the rights that had accrued to the decree- 
holder by virtue of the payments by the 
judgmemt-debtor entitled him to insti- 
tute, continue and enforce the execution 
-of this Court's decree against the judg- 
ment-debtor*urnder the provisions of the 





Р.С.) 
2. (1964) 1. AILE-R. 457 at 462 (Р.С.). 


1, LL.R. (1967) 2 Mad. 91: 80 L.W. 119. 


509 


old Act, notwithstanding its repeal by the 
new Act, and, indeed, as if the repealing 
Act had not been passed, It wouid fellow 
from these considerations that the execu- 
tion petition filed by the decrecholder 
has necessarily to be judged only.in the 
context of the relevant provisions of the 
old Act. So judged, as we have already 
seen, there can be no doubt whatever that 
it was well within the period of limitation 
when it was filed. 


.43. We derive support from a decision 


of a Division Bench of the Calcutta High 
Court, reported in Subodh у. Kansilal? 
which was brought to our notice in the 
course of argument. That case related to 
the execution of a decree passed on the 
Original Side of the Calcutta High Court 
on 21st April, 1945. Subsequent to the 
decree, on 11th April 1951, there was an 
adjustment of the decree under the terms 
recorded by the Court. The judgment- 
debtor was given the facility of payment 
of the decree in instalments with the 
usual default clause which entitled the 
decreeholder to execute the decree for the 
whole amount in default of payment of 
any two consecutive instalments, The 
judgment-debtor having defaulted to pay 
the two instalments, the decreeholder was 
entitled to execute the decree for. the 
entire amount. However, the decreeholder 
did not take steps to execute the decree 
until long after the date when he became 
entitled to execute the decree sin . whole. 


-On 10th April, 1962 the judgment-debtor 


wrote to the decrecholder, enclosing a 
cheque for Rs. 500 towards costs and 
payment of the decree amount and 
acknowledging his liability to pay the 
balance together with interest in monthly 
instalments. On 19th June, 1964, the de- 
creeholder filed an application for execu- 
tion for realising the balance due. The 
execution petition was resisted by the 
judgment-debtor on the score that it was 
barred by limitation under the provisions 
of the new Limitation Act, 1963. This 
objection was overruled by the learned 
singla Judge who dealt with the execution 
petition in the first instance and also by 
the Division Bench on appeal under the 
Letters Patent, In the course of its judg- 
ment, the Division Benc}: referred to the 








1. A.LR. 1968 ба, 280. 


510 


fact that in his letter dated 10th April, 
1962, the judgment-debtor had acknow- 
ledged the decree debt and also made 
part-payments thereof to the decrseholder. 
They pointed out that the letter of ac- 
knowledgment and the payment would 
have served to give the decreeholder a 
fresh starting point of limitation under 
the old Act, under sections 19and 20. It 
was, however, argued before the learned 
Judges that the corresponding provisions 
of the new Act of 1963 relating to the 
effect of acknowledgment in writing and 
payment of the debt to give a fresh 
starting point of limitation were, in terms, 
inapplicable to execution applications. Tz 
was pointed out that since the execution 
petition in that case had been filed on 
19th June, 1964, after the coming into 
force of the new Act, the new Act alone 
should be held to govern the law of limi- 
tation applicable to that execution рей: 
tion, Dealing with this contention. the 
learned Judge observed аз follows: 


“But for a fresh start of limitation, by 
reason of acknowledgment and part- 
payments made in 1962, the adjusted 
decree of 1951 would have become time- 
barred for execution, in the year 1963 
and could not be executed by reason of 
the provisions of section 31 of the new 
Limitation Act. The new Limitatien 
Act does not effect confiscation of the 
right of execution in such circum- 


stances.” 


The learnéd Judges were not unalive to 
the differences in the provisions between 
the old Limitation Act and the new 
Limitation Act. Indeed, they observed 
that under the new Act, the decreeholder 
was not entitled to utilise the acknow- 
ledgement of decretal liability and pay- 
ment towards the decretal debt for start 
of a fresh: period of limitation. All the 
same, they . held that the decrecholdez 
before them had an ‘escape route’ which 
lay in establishing that the new Act is not 
яо far retrospective as to be confiscatory 
in nature, even in respect of 'existing 
rights’. 

14. This decision of the Calcutta High 
Court is in line with the view we have 
taken in the present case as to the scope 
and applicability of the provisions of 
Article 183 of the old Limitation Act, 
1908, notwithstanding its repeal on Ist 
January, 1964. In the case before the 
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Calcutta High Court, what rendered the 
old Act applicable was the acknowledg- 
mentin writing; in the case before us 
what renders the old Act applicable is the- 
payment made by the judgment-debtors. 
towards the decree before repeal of the old 
Act. | 


15. Reference was made in the course of 
argument to section 31 (a) of the new Act: 
which enacts that nothing in the new Act 
shall enable any suit, appeal or appli- 
cation to be instituted, preferred or made, 
for which the period of limitation pres- 
cribed by the old Act expired before the- 
commencement of the new Act. This- pro- 
vision, however, would not apply to this 
case. Although a period of twelve years was: 
prescribed under Article 183 of the First 
Schedule to the!old Act, the question of 
its expiry has іо be decided by (i) deter- 
mining the point of time from which the . 
twelve-year period of limitation commen- 
ces and (ii) by excluding from the twelve-. 
year period the| time during which the 
order of injunction against execution. 
was in force. Computing the period of 
limitation on the above basis, it could 
hardly be maintained that the time-limit: 
had expired before the commencement 
of the new Act.| We have already gone: 
into the details of the computation, and: 
there is, indeed, no dispute, that the 
last day for filing the execution petition. 
in this case would not have arrived till 
6th June, 1975. 


16. Sethuraman, J., while dealing with: 


this question observed thus in his order 
on review dated / 30th January, 1975:— . 


“There is ro provision in the new Act 
saying that the fresh start which the 
period of limitation had as a result of 
payment was iaffected by the new Act. 
There must be some clear language: 
to affect any such vested right” 


| 
We entirely agrée with the observations: 


of the learnec Judge. 


17. In the result, we hold that E.P. No.. 
34 of 1972 filed by the respondent- 
decreeholder in ' this case is within time 
and not barred by limigation. This. 
Original Side Appeal filed by the judg- 
ment-debtors is, accordingly, dismissed. 
with costs. . 


S.J. 
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Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


Present:—P.S. Kailgsam, G.J. 
Balasubrahmanyan, F. 


T.I. Cycles of India, Madcas-53 
Appellant* 


and V. 


ù. 


Tke Regional Director, Employees 
State Insurance Corporation, Tami} 
Nadu, Madras. Respondent 


Employees State Insurance Act (XXXIV of 
1948) Section 2 (9) —Part-time doctor attached 
to a factory —Whether employee within the 
. meaning of section 2 (9). 


Attached to a factory, there was an 
ambulance room in which two part-time 
doctors were engaged to work {or two 
hours a day each. On. the question 
whether they were employees" within the 
meaning of section 2 (9) of the Employees? 
State Insurance Aet, the lower Courts 
held that they were employees. On appeal 
Held: The part-time doctors were 
**employees" of the factory. 


[Para. Т 


Cases referred to:— 


Employees State Insurance Corporation v. 
Ganapatia Pillai, (1961) 1 M.L.J. 143: 74 
L.W. 123: LL.R. (1961) Mad. 228: A.LR 
1961 Mad. 176; Thiyagarajan Chettiar, v. 
Employees’ State Insurance Corporation, (1963) 
2 M.L.J. 77: 76 L.W. 851: A.I.R. 1963 
Mad. 361; Employees’ State Insurance Gorpo- 
ration у. Sakthi Textiles (P) Ltd., (1975) 1 
M.L.J. 127: 88 L.W. 765. 


Appeal under Clause 15, Letters Patent 


against the order of Natarajan, J., in 
A А.О. No. 315 of 1971, dated 4th May, 
1973. 


M.R. Narayanaswami, for Appellant. 
S.M. Ali. Mohammed, for Respondent, 
The order of the Court was made by ` 


Kailasam, С7ў].—ТЫз appeal is filed 
by T.I. Cycle? of India, Ambattur, 
against the judgment of Natarajan, J., 
dismissing their appeal ‘against the 
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judgment of the City Civil Court, 
Madras, dismissing their application for 
a declaration chat the part-time doctor? 
engaged by them for attending theis 
dispensary were not employees as definec 
in section 2 (9) of the Employees! State 
Insurance Act, 1948. 


2. The facts lie in a very brief compass 
and are notin dispute. Attached to the 
T. I. Cycles of India at Ambattur 
there is an ambulanee room in whict 
two part-time doctors are engaged whe 
work for two hours a day each. Tho 
question that crose for consideratior 
before the First Additional Judge, Cit 
Court, Madras, the Іеггпе‹ 
Judge who heard the C.M.A. (Sic) (wri 
petition) and before us is whether ths 
doctors are employees as defined in sec 
tion 2(9) ofthe Act. Section 2 (9) o 
the Act defines an employee as follows— 


“Employee” means any person employ. 
ed for wages in or in connectior 
with the work of a’ factory or establish 
ment to which this Act applies anc 
() whois directly employed by the 
prinicipal employer on any work o 
or incidenta: or preliminary to or con. 
nected with the work of the factory o» 
establishment, whether such work i 
done by the employee in the factory 
or establishment or elsewhere;”’ 


Clauses (77) and (i) have no application 
to the present case and need not be taker 
into account for our discussion. 


3. The question therefore is whether 
a part-time doctor is а person employed 
for wages іп cannection with the work. 
of the factory or establishment and 
whether he is cirectly employed for any 
work of or incidental or preliminary to. 
or connected with the work of the 
factory or establishment. Section 45 of 
the Factories Act requires that certain 
precautions shauld be taken in case of 
injury to workers in the factory. Sec- 
tion 45 (3) is important, and it runs as 
follows: 


“In every factory wherein more than 
five hundered workers are employed, 
there shall be provided and maintained 
an ambulance room of the prescribed 
size containing the prescribed equip- 
ment and in the charge of such medi- 


519 


cal and nursing staff as may be 
prescribed." І 


This section therefore makes it obligatory 
on the part of the factory which engages 
more than five hundered workers, as in 
this case, {о provide and maintain an 
ambulance room with the necessary 
equipment and in the charge of medical 
and nursing staff. Rule 64 (1) of the 
Madras Factories Rules, 1950, prescribes 
that the ambulance room shall be 
separately situated from the factory 
premises and that it shall be kept open 
when any work is being carriec on in 
the factory and shall be used only for 
the purposes offirst aid treatment and 
rest. Rnle 64 (3) requires that the 
ambulance room shall be in charge of a 
qualified medical practitioner assisted 
by at least one qualiffed nurse. The 
explanation to the rule states that the 
expression ‘qualified medical  practi- 
tioner' means a person holding a quali- 
fication granted by an authority specified 
in the schedule to the Indian Medical 
Degrees Act, 1916. Thus, it is seen that’ 
it is a prerequisite for running an indus- 
tray tohave an ambulance room which 
із іп charge of a qualified doctor. On 
this ground alone it is possible to eome 
to the conclusion that the part-time 
doctor is employed in work incidental to 
or connected with the work of the fact- 
tory or establishment. 


4. The question was considered by a 
Bench of this Court in Employses’ State 
Insurance Corporation v. Ganapatia Pillai 
The Court held that in construing the 
words “incidental ог preliminary to” 
they would have to be read іп conjunc- 
tion with the words *with the work of 
the factory’ and that persons employed 
as secretary, clerk ог typist in the 
Managing Agent's office oí a mill, purely 
attending to administrative work would 
not come within the definition of 
‘employee’ in the Act. But, the Court 
observed that, where such a person was 
in charge of disbursing payment of 
wages to the Workers in the mill or 
maintaining the accounts of the mill, he 
would come within the definition of the 
word ‘employee’. 
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5. This decision was referred to in 
Thiyagarajan Chettiar v. Employees’ State 
Insurance Corporation. There the question 
arose whether gardeners, office attenders 
and watchmen would be employees 
within the meaning of the Act. The 
Court was inclined to take a broader 
view than the one taken in State Insurance 
Gorporation v. Ganapatia Pillai.? The Bench 
came to the |conclusion that, even 
adopting the principle'laid down in the 
earlier decision, for the proper function- 
ing of the factory, there should be 
persons who maintained buildings and 
that that  would'.be applicable to 
watchmen, office boys and gardeners. 
The Bench observed -that the factory 
maintained a garden evidently for the 
purpose of keeping the factory in healthy 
surrroundings and that there could be 
little doubt that the maintenanee of the 
garden would be|conducive to the health 
of its manual workers and would also 
enhance their efficiency and health. It 
is‘ not necessary for us to go to this 





extent for the purpose of the present case, _ 


as in this case there can be no difficulty 
in coming to the conclusion that the 
doctor who is required to be in charge of 
the ambulance room under the Factorics 
Actis engaged in a work incidental or 
preliminary to jor connected with the 
work of the factory or establishment. 


-6. Ina recert decision of this Court in 


Employees’ State | Insurance Corporation v. 
Sakthi Textiles (P) Lid.?, the basis for the 
determination of|*employee' as defined 
in section 2 (9) of the Асї has been 
reiterated. | : 
4. We have ao} hesitation in agreeing 
with the findings! of the learned Judge 
and the Court below and holding that 
the part-time doctors are employees of 
the factory. The appeal is dismissed 
with costs. 


SJ. 


——— 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. | 


Present :—V. Ramaswami, J eit 
Veerayya Pillai 
v. 


K. Ramanatha Iyer Respondent. 


Adverse Possession — Immovable pro- 
Werty—Sale by mother for self and as 
guardian of minor son — Moneys ad- 
vanced to minor by creditor — Suit by 
creditor against minor on attaining majo- 
rity — Attachment of property sold by 
enother — Effect — Purchaser claiming 
siile by adverse possession—Adverse pos- 
session perfected. 


N died in 1947 leaving behind his wife 
S and a minor son К as his heirs. 5 was 
appointed guardian by Court but with 
the express prohibition that the guardian 
had no right to sell, lease or otherwise 
encumber the property left by N. How- 


ever, S. sold the suit’ property. without: 


obtaining the Court’s permission to one 
R under Ex. A-1 dated 16th February, 
1957. V advanced certain moneys to К, 
and filed a suit, O.S. No. 682 оѓ 1967, 
and attached the property sold by the 
mother to R. К had by this time attain- 


ed majority. Не filed a suit, O.S.. 


No. 83 of 1966, challenging the validity 
of alienations made "by his. mother in- 
‘cluding the one in favour of Р. But 
'he.ind R settled the matter and Ё was 
exonerated and removed from the array 
of parties. Thereafter № filed a suit for 
a declaration that the suit property 
carinot be proceeded against in O.S. 

No.:682 of 1967. Both the Courts be- 
low held that the attachment could not 
‘be made in O:S. No. 682 of 1967. It 
was admitted that the minor had a. half 
share in the suit property. On appeal 
by P,’ 


Held: ‘On the day when the attachment 


«was effected, ‘the right of the minor to. 


fhave the sale set aside was not a mere 
wight to sue but it was an interest i in the 





*S,A-No.-1900 of 1973. 
мт 7—65 


. Appellant* : 


i 21st September, 1976. 


VRERAYYA PILLAI g. RAMANATHA IYER. І 51: 


property., If this right was available tc 
the legal representatives of a minor whe 
died without avoiding the transfer, i 


. would also be available to a transferee. 


As an interest in immovable propérty 
belonging to the minor, it could have beer 
attached and was properly attached ir 
O.S. No. 682 of 1967. sa 

` ' [Para. 6.] 
Whatever might be said with referenct 
to a transfer effected subsequent to the 
attachment, the adverse possession whick 
had already commenced would not be 
stopped or prevented by such attachmens 
alone without bringing the property tc 
sale before the expiry of the period ,of 
limitation. Since in this.case the sale 
in favour of the plaintiff (А) was lons 
before the attachment and whether the 
sale was void or voidable, the plaintiff 
was holding the property in his owr 
right and adversely to the defendant, he 


: would haye perfected title to the same 


by February, 1969. The property was. 
therefore, not liable to be. proceedec 
against in enzorcement of the decree и 
O:S. No..682 оЁ 1967. 

Pera. 10.) 


` Саѕеѕ referred to:— 


Palaniappa Countian: v. Nallapa. Сойњ 
dan, (1951) 1 M.LJ. 265: А.Т.К. 1951 
Mad. 817; Manmohan ү: Bhidubushan 
A. I. R. 1939 Cal. 460; Jhaverbha 
Haihibai v. Kabhai Bechef, (1932) 3 
Bom.L.R. 1512; Janaki Kunwar v. AR 
Singh, l.L.R.- (1888). 15 Cal. 58: 1^ 
І.А. 148; Raja Rajeswari Dorat: v. 
Tribhawan Рай I. L. В. (1934)..€ 
Luck. 178: 67-M.L.J. 7:40 L.W.':5 
61 I-A. 224: .A.I.iR. 1934 Р.С. 130 
Muthukumara Chetty v. Anthony Uda 
yar, (1915) I.L.R. 38 Mad. pore 2 
M.L.J. 617. 
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ie Court delivered the following 


DGMENT :—The defendant is the ap- 
lant. The suit was filed by the res- 
adent for a declaration that the suit 
yperty js not liable to be proceeded 
inst in enforcement of the decree in 
S. No. 682 of 1967 on the file of 
. District Munsif Court, Mayuram. 
e suit property originally belonged to 
> Kanniah Naidu who died in 1947 
ving his wife Sulochana and a minor 
1 Kalidoss. There was a dispute re- 
ing to the guardianship of the minor 
ich was the subject-matter of O.P. 
›. 16 of 1948 on the file of the learn- 
‘District ` Judge, East Tanjore. In 
t proceeding, the mother 
s appointed. as guardian. It is not 
o in dispute that the order of appoint- 
nt prohibited the guardian from sell- 
' leasing or otherwise encumbering the 
perty of the minor without the sanc- 
n of the Court. But contrary to this 
hibition, she, sold the property under 

. А-1, dated 16th February, 1957 in 
rour of the plaintiff. No sanction of 
‚ Court was obtained prior to the sale. 
e defendant in this case had advanced: 
neys to the said Kalidoss. For the 
overy of the moneys due, he filed 
S. No. 682 of 1967, on the file of 
: District Munsif Court, Mayuram. 
nding the suit, he attached the pro- 
-ty.on 18th November, 1967. In the 
anwhile, it appears that the minor 
didoss -who -had by then attained the 
> of majority filed O.S. No. 83 of 
56 on the file of the Sub-Court, Mayu- 
n, challenging a number of alienations 
ide by his mother as guardian and for 
‘covery of possession. The alienation 
favour of the plaintiff under the sale 
ed Ex. . A-1, dated. 16th February, 
57, was one of the items that was ques- 
ned in this suit, and the present plain- 
Ё was the 14th defendant in that suit. 
ibsequent to the attachment, .on 27th 
ovember, 1967, it appears that the 
intiff herein and the said Kalidoss 
ttled their dispute between them and 
cordingly in O.S. No. 83 of 1966, 
alidoss exonerated the plaintiff herein 
d the present plaintiff was removed 
om the array of parties. Thereafter, 
e plaintiff filed the suit for declaration 


Sulochana 
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that the property ! is not liable to be 
attached and proceeded against in en- 
forcement of the decree in ren S. No. 


682 of 1967. 


2. Both the Courts below held that 
Kalidoss had no; interest at all in 
the property and ` Sulochana was the 
absolute owner of the entirety of the pro- 
perty and that therefore, the suit property 
was not liable to attachment and sale in 
execution of the decree i in O.S. No. 682 
of 1967 against the said Kalidoss. 


3. This finding could not be supported: 
and, in fact, the learned counsel for the 
respondent did not support this finding. 

Ex. А-1, the sale deed in favour of the 
plaintiff itself showed that the suit pro- 
perty belonged to Kanniah Naidu, father 
of Kalidoss, and that on his death, his 
wife Sulochana and his son Kalidoss, 
became entitled- to it. Certainly there- 
fore, Kalidoss had ‘опе half interest im 
the property so conveyed under Ex. A-1, 

dated 16th February, 1957. 


4. The next question for consideration 
is whether, on the ground that the sale 
in favour of the plaintiff was voidable at 
the instance of the minor and he has not 
avoided it or on thé ground that it was. 
not open to a third party to question the 
sale, the plaintiff is entitled to the decree 
declaring that the property is not liable 
to be proceeded against in enforcement 
of the decree in O.S. No. 682 of 1967.. 


5. The learned counsel for the respon- 
dent relying on 5: 29 and 30 of the 
Guardians and Wards Act, 1890, con- 
tended that a sale by a Court guardian 
without the previous sanction of the 


Court was only voidable at the instance. 


of the minor and that since the minor 
himself did not question the sale, it is. 
not open to the czeditor of the minor to 
question it by attachment and bringing 
the property to sale. It is true that the 
sale by a guardian without the previous 
sanction of the Court is only voidable 
and not void under.S. 30 of the Guar- 
dians and Wards Act, °1890;. but that 
by. itself does not solve the question. 
Tt is seen from Exs. B-9 and B-10 which 
are the petition arid the order in the 
guardianship application that minor Kali- 
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doss ‘was born оп 10th February, 1945. 
He could therefore avoid the transfer 
within three years after he attained the 
age of 21 years. That means, till 10th 
February, 1969, the transaction was liable 
to be avoided by the minor.’ But the 
attachment, in this case, was effected on 
18th November, 1967, long prior to the 
bar of limitation for filing a suit to avoid 
the transfer. Тһе question, therefore 
is whether the right to avoid the transfer 
vested in the minor is a right annexed 
to the ownership of the property or an 
interest in property which could -be 
attached. If such a right was not a mere 
right to sue and is interest in immovable 
property, the transfer or assignment of 
such a right would be possible and the 
assignee or transferee or successors-in- 
interest could question the sale itself. 


6. The nature of the minor's right to set 
aside the alienation and whether such a 
right was a mere right to sue or it is a 
right in property came up for considera- 
tion before this Court in the decision re- 
ported in Palaniappa Goundan v. Nallap- 
pa Goundan*, Та that case, the suit was 
one for redemption of a usufructuary 
mortgage. The property mortgaged. be- 
longed to a minor which was managed on 
behalf of the minor by his mother who 
died shortly after executing a mortgage. 
After the death of the mother, one Vaiya- 
puri, a divided uncle of the minor, pro- 
fessing to act as a guardian, mortgaged 
the property on 22nd August, 1927 and 
subsequently sold it to the first defen- 
dant on 7th June, 1939, in discharge of 
the prior mortgage. After the minor 
attained the age of majority sometime 
in 1939, he sold the property to the plain- 
tiff in that suit on 10th May, 1943, ignor- 
ing the previous alienation by Vaiyapuri 
in favour of the first defendant. The 
plaintiff filed the suit for redemption of 
the mortgage on the ground that he had 
purchased the property from the minor. 
It was contended that the sale by the 
guardian Vaiyapuri was only voidable 
and that the minor had only a right to 
avoid the transaction which was in the 
nature of a right to sue, the transfer of 


1. (1951) 1 M.L.J. 265, 272: A.I.R. 1951 
Mad. 817. И 
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which is prohibited under section 6 (e) 
of the Transfer of Property Act. In 
support of this contention, the decision 
in Monmohan v. Bidhubushan* and а 
Division Bench decision of the Bombay 
High Court in Jhaverbhai Hathibai v. 
Kabhai Bécher?, were relied on. In 
Monmohan v. Bhidubushan?, it was 
held that the right of the minor to avoid 
the alienation was a mere right to sue 
and could not be validly transferred. 
In support of chis view, the decision in 
Jhaverbhai Hathibhai v. Kabhai Becher* 
was relied on. This Court did not ac- 
cept these two decisions as embodying the 
correct statement of the law. ТАБ 
Court observed thus— ` 


“I am unable to accept these decisions 
as embodying a correct statement of 
the law. There was here a sale of 
property by the ex-minor and not an 
assignment of a mere right to sue. No 
doubt, the vendee from the minor had 
to sue the previous purchaser from the 
guardian for recovery of possession of 
the property but in my opinion, that 
did ‘not render the sale by the minor 
a transfer of a mere right to sue. A 
unilateral disaffirmance or rescission 
in pais of the guardian’s improper 
alienation by the minor might not be 
sufficient to re-vést title to the property 
in. the minor and endble him to sue 
for recovery of .possessjon of pro- 
perty within 12 years of such repudia- 
tion under Article 144 of the Limita- 
tion Act. ‘A judicial rescission may 
be necessary as held in cases decided 
under Article 91 of the Limitation 
Act. "(See Janaki Kunwar v. Ajit 
Singh; Reja Rajeswari Dorai v. 
Tribawan Dati*.) I have already re- 
ferred to the decisions of this Court 
taking the same view of the effect of 
Article 44 of the Limitation Act. It 
does not, however, follow that the 
right to obtain a judicial rescission 
of an  unauthorised апа therefore 
voidable transfer by a guardian, is a 


1. АІ.К. 1939 С>]. 460. 

2. (1932) 34 Bom.L.R. 1512, 

3. (1888) I.L.R. 15 Cal. 58 (P.C.): 14 I.A. 148. 

4. (1934) I.L.R.9 Luck. 178 (P.C.): 67 M.L.J 
7: 40 L.W. 5: 61 J.A. 224: A.I.R. 1934 P.C. 130 
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теге personal privilege of the minor 
.as observed.in Muthukumara Chetty 
v. *Anthony Udayar', in the passage 

| Шеш, cited. 


interest. in property and is available to 
the legal representatives of a minor 
who dies without avoiding the trans- 
fer. Where ап ex-minor transfers pro- 
‚ perty unauthorisedly sold by his guar- 
dian, during his minority, he transfers 
not a mere right to sue but his interest 
-4n.the property, though a suit may be 
necessary to avoid the transfer by the 
guardian and recover possession of the 
property from his alienee. Conversely, 
the liability of the transferee from the 
guardian is not a liability to pay dama- 
‘ges for’ the unauthorised act of the 
. guardiari, but is a liability to restore the 
property to the rightful owner or his 
transferee”. 


Dn, the “day when the attachment was 
fected, therefore, the right of the minor 
0 ‘have the sale set aside was not а mere 
‘ight to Ste but it was an interest in the 
"roperty: If this right was available to 
he legal representatives of a minor who 
lies without” avoiding thé transfer, it 
would also be available to a transferee. 

Ås an interest in immovable property 
delonging to the minor, it could have béen 
ittached: and was properly attachéd in 
2:9. ‘No: 682° of 1967. : 

7. "Thé. leafned counsel for the respon- 
lent ` ‘submitted that whatever right the 
ninor, Kalidoss had to avoid the: 'transac- 
ion ‘was lost ‚Бу. the exoneration of.the 
xlaintiff. herein.i in O.S. No: 83 of: 1966 
ind "that, . ;therefore, . the. defendant is 
»ound. by ‘such . exoneration. Tt. might 
je, if.the decision: exonerating the plain- 
iff in O.S.. No. 83 of 1966 is: treated 
is decree amounting і toa. decision within 
he ‘meaning of section .11, Civil: Proce- 
lure Code, it might operate as res judi- 
йа even against the defendant in this 
vase. . But this point was not raised 
n the. plaint. Therefore, I could not 
lecide this issue. 

3. 'The point that has to be РЕВЕ ЕЯ 
туеп on these these | findings. is whether the 


1. (1915) I.L.R. 38 Mad. 867, 877: 29 M.L.J. 
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It is a right annexed. 
to the ownership of property or am 


: °. 


plaintiff is entitled to the сестее аѕ ргау- 
ed for. | 


9. As already stated, if the plaintiff 
wanted to question the transaction as 
voidable, the last! date for filing such а 
suit would be 10th February, 1969. But 
even if we accept the case of the defen- 
dant that the sale'was void, the last date 
for questioning the transaction would be 
16th February, 1969. A mere attach- 
ment of the praperty would not have pre- 
vented or stopped the running of the 
period of limitation for filing the suit for 
declaration that the transaction was in- 
valid as having been effected without the 
sanction of the Court or on the ground 
that the transaction was. void. The 
plaintiff is a third party purchaser and he 
has been prescribing title to the property 
from the date of his purchase. The 
right to sue and. recover possession vest- 
ed in the minor. bad been lost in Febru- 
ary, 1969 itself and thereby, he perfect- 
ed, -his title to. the property. , If that 
was so, the plaintiff is entitled to claim 
that the suit property is not НаЫе о be 
proceeded against|in enforcement of the 
decree in O.S. No. 682 of 1967. , It is 
true that the suit in O.S. No. 682 of 
1967 was filed even on 16th, November, 
1967, prior to: the bar.of limitation for 
avoidance of the transaction and the 
attachinent. also. was effected. before the 
bar of limitation : ‚ But on. this: ground, 
the. defendant-appellant could only state 
that in the execution proceedings in 
O.S. No. 682 of 1967, the., plaintiff 
could put forward a claim of: -absolute 
title to the property and this suit is lia- 
ble. to be dismissed. But, I do not think ` 
that the plaintiff should. be driven to exe- 
cution proceedings. ‘to. defend his. title. 
We know, as am date, the property had, 
not been brought | to sale and. even ag 
early as іп 1969,, the minor had lost his 
right to recover possession or avoid the 
transaction. Whatever right.the. minor 
had on the day when the attachment was 
effected had, therefore, been lost to him 
and. if that was ‘lost, the defendant also 
could not proceed in extcution as if that! 
interest is stil preserved for him.. The 
attaching creditor 18 neither an assignee 
пог a transferee nor a successor-iti-inte- 
rest of the debtor. A transferee from 
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the minor might be bound by the ш 


ment.’ 


10. . Whatever might be said with refer- 
ence to a: transfer effected subsequent. to 
the attachment the adverse possession 


which had already commenced would not: 


be stopped or prevented by such attach- 
ment alone without bringing the pro- 
perty: to'sale before the expiry of the 
period of limitation. Since in this case 
the sale in favour of the plaintiff was 
long before the attachment and whether 
the sale was void or voidable, the plaintiff 
was holding the property in his own 
right and adverse to the defendant, he 
‘lwould have perfected title to the same by 
February,. 1969. The property: was, 
therefore, not liable to be proceeded 
against in enforcement of the decree in 
O.S. No.. .682 of 1967. This second 
appeal is, therefore, liable to be dismis- 
sed and ‘the judgment and decree of 
the Courts. below will, have to be sus- 
tained though on different grounds. The 
second appeal accordingly: is dismisséd. 

But еге: уі фе no order as to costs. 

No leave. · i 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
PRESENT: —6. Romaxinjam, J. 


K. A. jd Sheriff  ''.. -Appellant* 
U. ` + i l d 
Ramu Reddiar Respondent. 


Madras Revenue Recovery Act (XVIII 
of 1965), sections 14, 22, 39 and 44; 
Civil Procedure Code (У оў 1908), Order 
1, rules-3 and 10. and: Order 21, rules 90 
and 93—Revenue sale—Suit to set aside 
sale and. for. injunction—Allegation оў 
non-existence of arrears and sale conse- 
quently null and void — Government 
necessary : party to proceeding. 


The plaintiff in a suit cannot be com- 
pelled, to: iimplead as defendant a per- 
воп against whom he seeks no relief and 
the Court will be reluctant to ‘force an 


«А.А.О: No: 344° of 1975. 


is a necessary party. 


Ap peal dismissed. 


30th ўш», 1976. 
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additional defendant into the. action 
against his will. But having regard to 
the object of the Legislature to *avoid 
multiplicity of suits and to ensure. that 
the matter is finally decided in the pre- 
sence of all the parties interested without 
delay and expenses, the trial Court has 
been given the power to add a person 
as defendant even though the plaintiff 
may object to such joinder. 


Held, that on the plea taken by thé plain- 
tiff in the suit that there were no arrears 
of land revenue and the revenue sale of 
the suit property is void the Góvernment 
. [Para. 7.] 
Cases referred to;— Pipe 

Bal Mokoondlal ү.  Jirjuddim ^ Roy, 
(1883) LL.R. 9 Cal. 271; Ealakrishnadas 


_v: Simpson, ` (1898) LL.R. 25" Cal. 


833; Annamalai v., Murugappa, 26 M. 
L.J. 239: (1915) I.L.R. 38 Mad, 837: 
1L. W: 212; Secretary of ‘State v. 
Murugesa, 29 L.W. ‚753: 118 I. C. 780: 
A:I.R. 1929 Mad: 443; Mrs. Moni- 
laymi ү. Hindusthan Co-op. ‘Ins. So- 
ciety Lid., A.I.R. 1962 Cal. 625; Gow- 
sha Гају. Karter SIR A.I. Е. 1961 
J. & К. 66. 


Appeal against the Sub-Court, ‘Cuddalore 
in A.S. No. 286 of 1972 in O. S. No. 
56: of- 1969, "District Manes o Court, 
Cuddalore. - i ` 


D. С. Er TES for’ ‘Appellant, 
P. 5. Ramachandran, for Respondent. 


The Court made the following . i 


ORDER. -Thig appeal is against an. ee 
of. remand, passed .by the lower appellate 
Court. remittirig. the suit, О,$. No., 56 
of 1969. to the.trial Court for’ frésh dis- 
posal. . 


2. The plaintiff, appellant herein, filed 
a suit: for a declaration that the revenue 
sale-held'on 16th December, 1968 iri res- 


. pect of the suit property: which belonged 


to him is void ànd for an injunction 
restraining the defendant, the purchase: 
of the -property in that revenue sale 
from taking delivery of the property. 
The plaintiffs case is that he had no 
arrears: of land revenue or loan arrears, 
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that in fact he had paid amounts in ex- 
zess of the land revenue due by him, 
hat by some mistake the suit property 
aad been sold for recovery of certain 
illeged arrears ef land revenue, that he 
iad no notice of the proceedings under 
he iRevenue Recovery Act, that there 
vas in fact no proclamation regarding 
he sale of the properties and, therefore, 
he revenue sale is null and void and not 
inding on him. In that suit, neither the 
state Government nor the officers who 
rought the property to sale have been 
nade parties, but the suit has been filed 
nly against the auction-purchaser, the 
espondent herein. 


The defendant resisted the suit con- 
ending that since the validity of the 
evenue sale has been questioned on the 
round that there was no arrear of land 
evenue, and that there was irregularity 
a the publication and the conduct of the 
ale, the State Government is a necessary 
arty to the suit, that as the revenue sale 
as not also been confirmed in his fav- 
ur on the date of the suit, the suit is 
ot maintainable. The defendant also 
ontended that there must be a prayer 
or setting aside the revenue sale, and 
1e relief by way of a declaration that 
he revenue sale is null and void cannot 
е granted, апа that there was in fact 
rrear of land [evenue, that there was 
tue service of notice on the plaintiff be- 
ore the sale; that there was due procla- 
ation, in the village and that there was no 
rregularity in the publication and conduct 
f the revenue sale as alleged by the 
Jaintiff. 


The trial Court, on a consideration. 
f the evidence on record, held that the 
laintiff is barred by the principles of 
es judicata from contending that there 
re no arrears of land revenue due by 
üm to the Government in view of an 
arlier decision in O.S. No. 192 of 1966 
vherein it has been held that the plaintiff 
vas in arrears to the extent of Rs. 
,222.18. Тї however held that no re- 
iable proof has been adduced by the 
lefendant to show that there was wide 
iublicity in the village as provided under 
ections 22 and 39 of the Revenue Reco- 
егу Act, and that in any event the sale 
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of the suit properties which are. valu- 
able wet lands ofian extent of 2.17 acres 
with 63 cocoanut!trees and a motor shed 
for recovery of. arrears of Rs. 1,826.98 
has also contravened sections 14 and 44 
of the Revenue Recovery Act, hereinafter 
referred to as the Act, and that the price 
fetched is grossly inadequate and there- 
fore the revenue! sale of the suit pro- 
perty is illegal. ' The trial Court had 
taken the view that though the validity 
of the revenue sale of the suit property 
has been questioned i in the suit, the State 
Government is not a necessary party and ' 
that even if the State Government is a 
necessary party, the suit cannot be dis- 
missed on that sole ground, but the Court 
has to decide the/matter in controversy 
So far as it concerns the rights and lia- 
bilities of the parties before it." It also’ 
held that there need not be a specific 
prayer for setting: aside the revenue sale 
and a prayer for'a declaration that the 
sale is null and void is quite sufficient. 
The trial Court, therefore, granted the 
relief to the plaintiff by way of a decla- 
ration that the revenue sale held on 16th 
December, 1968, is void, but refused to 
grant the relief by way ‘of an injunction 
on the ground that the defendant had by 
then taken possession of the property on 
the basis of the révenue sale. 


! 

5. On appeal by: the defendant, the 
lower appellate Coürt has taken the view 
that the State Govérnment is a necessary 
party and that, therefore, the suit is bad 
for non-joinder of a necessary party. 
In this view, the lower appellate Court, 
without going into the other questions 
decided by the trial Court remitted the 
matter to the trial, Court for fresh dis- 
posal after impleading the Government 
as a party. In this appeal the view of 
the lower appellate Court that the Gov- 
ernment is a necessary party in this case 
has been challenged. 


6. According to the learned counsel for 
the plaintiff-appellant, even though the 
action of the Government in bringing the 
property to sale is questtoned jn the suit, 
the Government is not a necessary party 
and that the lower appellate Court is in 
error in remitting the matter to the trial 
Court for impleading the Government as 


q] K.A.M. SHERI? р. RAMU REDDIAR (Ramanujam, J.) 


party without disposing of the appeal on 
merits. The appellant’s learned counsel 
refers to the decisions in Bal Mokoond- 
Jal v. Jirjudhan Роу, Balakrishnadas v. 
Simpson? and Annamalai v. Murugappa? 
in support of his submission. Bd 
Mokoondlal тл. Jirjudhun Роу", arose 
out of a suit for setting aside a revenue 
sale for arrears of land revenue on the 
ground of a material irregularity in the 
conduct of the sale which had resulted in 
substantial injury to the.plaintiff, where- 
in the Government was not made a party. 
:One of the questions that arose in that 
case was whether the plaintiff was bound 
to make the Government a party to the 
suit. In support of the plea that the 
‘Government should be made a party, 
reference was made to section 35 of 
Bengal Act, УП of 1896 which provided 
for the refund of the purchase money 
'by the Government together with inte- 
rest in the event of the sale being set 
aside, as indicating that the Government 
should normally be made a party to a 
"proceeding where the revenue sale is 
challenged. The Court expressed the 
view that section 35 by itself does not 
afford any ground for the contention 
‘that the Secretary of State was a neces- 
sary party to the suit as it merely provi- 
-des that the purchase money shall be 
refunded to thé purchaser by the Govern- 
‘ment together with interest in the event 
-of the sale being set aside, but that it 
does not mean that the Government is 
mot interested in the question raised in 
‘the suit, because if the sale is set aside 
the Collector will have to proceed de 
novo in the matter for realisation of the 
arrears of land revenue and, therefore, 
the Government have such interest in the 
‘suit as would, on their application en- 
‘title them to be made a party to it. In 
Balakrishnadas v. Simpson*, their 
‘Lordships of the Privy Council had to 
«deal with an objection raised by the de- 
fendant that the Secretary of State for 
India is a necessary party, to an appeal 
as the case related to the setting aside of 





1. (1883) L.L.R. 9 Cal. 271. 

2. (1898) I.L.R. 25 Cal. 833. 

3. (1915) I.L.R. 38 Mad.837: 26 M.L.J. 239: 
ü L.W. 212. 
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a revenue sale. Their Lordships : sai 
that “In their opinion the position o 
the Indian Secretary, in cases [ike th 
Justice Mitter in Bal Mokoondlal v 
Jirjud&an Roy. In Annamalai v 
Murugappa, Sadasiva Aiyar and Sper 
cer, JJ., have held that the decre 
holder under the Madras Rent Recover 
Act is not а necessary part 
in a suit to set aside a ren 
sale under section 40 of Act VIILof 186 
though the decree-holder is a necessai 
party in a proceeding to set aside a sa 
conducted at his instance under the pr» 
visions of the Civil Procedure Code. J 
that case, the suit was instituted und: 
the Madras Rent Recovery Act by t 
owners cf tke kudiwaram rights in ce 
tain lands to set aside the rent sale « 
the kudiwaram.right against the pu 
chaser at the rent sale and the melwarar 
dars were originally joined as defendant 
But on an objection taken by the defe 
dants a Receiver appointed on behalf : 
the melwaramdars was added as a su 
plemental defendant more than one ye 
after the date of the sale. The d 


‘fendants thereafter pleaded that the si 


was barred by limitation. The Cou 
expressed the view that none of ti 
melwaramda-s or the Receiver is a nece 
sary party to the suit to set aside a re 
sale and that it is only the purchaser 

the rent sale who is a necessary part 
that there is no provision in the.Re 
Recovery Act indicating that the lam 
lord who brings about an illegal or i 
regular sale is a necessary party to 

suit brought in the civil Court to he 
the sale set aside, that under Order 

rule 3 of the Code, the proper person 


‘to be joined as defendants па suit а 


those against whom any right to reli 
in respect of or arising out of the san 
act or transaction or series of acts « 


‘transactions is alleged to exist, wheth 


jointly, severally or in the alternativ 
that when the sale of the kudiwaram rig! 
in a land takes place under the Re 
Recovery Act, and the tenant, the own 
of the kudiwaram right, brings a suit 
set aside thai sale, the relief, the granti 


1. (1883) I.L.R.9 Cal. 271. | 
2. (1915) LL.R. 38 Mad. 837 :26 M.L 
239: 1 L.W. 212. | 
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which establishes or re-establishes the 
le of the plaintiff will affect only the 
irchaser at the rent sale and no other 
rsom and, therefore, the right to such 
lief exists only against the rent auction- 
chasers The learned Judges were of 
e view that in cases of sales held un- 
r the Civil Procedure Code in execution 
a decree, the setting aside of the sale 
ll affect not only the auction-purchaser 
it also the decree-holder as under Order 

, rule 93, if the sale is set aside, he 
nnot. take or retain the purchase money 
wards his decree amount and, there- 
re, in proceedings under Order 21, rule 


|, he has been held to be a ‘necessary’ 
rty but that the sales under the Rent 


scovery Act, however, will stand оп a 
fferent footing. The learned Judges 
timately held: ~~ 


“Tt i 15. clear to us ; that but for the pio 
vision in section 315, Civil Procedure 
Code (Order 21, rule 93), even the 
decree-holder will not be a necessary 
perty to an application under Order 21, 
rale'90.or Order 21, гше 91, to set 
aside a Court auction-sale and because 
the general rule of caveat ‘emptor -was 
‘relaxed in favour of a Court auction- 
‘purchaser in Order :21, rule 91, “and 
Order. 21, rule 93, the decree-holder-i 15 


‘a’ necessary party in applications to. 


set aside Count auction-sales.’ 


т ЭП the three decisions referred to 
буе only, the: first two relate to а re- 
anie sale held for recovery of revenue 
26 to the Government.’ In the third 
ise the sale was: held at the instance of 
ie melwaramdar; "under the Rent Reco- 
ту. Асі for recovery of arrears of rent 
1e to the melwaramdar. The observá- 
ons of the Bench. i in that case that the 
elwaramdars' are in’ the position of 
xcree-holders and therefore they are not 
зсеѕѕагу parties to the suit unless there 

a specific provision to that effect in 
ie Rent Recovery Act cannot apply to a 
ise where the revenue sale was held for 


‘covery of the arrears of land revenue. 


hére the decree-holder as well as the 
'rson who conducted the sale is the 
ime. ‘Therefore, in suits to set aside 
ie sale for arrears of land revenue the 
overnment is not only interested in re- 


-the:action..against his will. But having} 


‘to avoid multiplicity of suits and to en-}: 
-sure 'that' the matter is finally -decid- 
.ed in the presence of all the parties 


'In this case, the trial Court has taken 


‘cerned. But, it cannot be disputed that! 


arrears of'land revenue and that in any. 


covering the land ‘revenue, but also in 
sustaining the sale effected for realisa- 
tion of -the land revenue. In Secretary : 
of State v. Murugesa*, there was a suit 
for a declaration that the plaintiff was 
a duly elected member of a local autho- . 
rity. Та that suit the local authority 
alone was made party but the Govern- 
ment applied to the trial Court for being 
added as a party. That was refused 
and on revision Venkatasubba Rao, J., 
held that as the defence to the’ suit is 
based on a notification issued by the 
Government directing a fresh meeting of 
the local authority to be held under section 
38 of the Madras Local Boards Act; the 
plaintiff’s rnain grievance is against the 
Government and. therefore, the Govern- 
ment is a proper party to the suit. This 
decision seems to suggest that wherever 
the action of the Government is ques- 
tioned in a suit, the Government is a 
proper party to ш suit. 

7. „It is true, the plaintiff i in a suit can- 
not be compelled to implead as a defen- 
dant a ‘person against whom he seeks}; 
no relief and that the Court will be reluc-|: 


П 


tarit to force ап additional defendant into |: 


regard. to the object of the Legislature 





interested without delay and expenses, the 
trial Court has been given the power toj 
add a petson as defendant even though| 
the plaintiff may object to such joinder. 


the view that the suit cannot be dismiss- 
ed as the Court has to decide the matter 
in controversy so far'as the rights апі 
interests of the parties before it are con- 





the plaintiff virtually challenges the act! 
of the Government in bringing the pro- 

perty to sale for arrears of land revenue 
on the ground that.there are in fact no 


event the sale held is contrary to the pro- 
visions of the Revenue -Recovery Act. | 
Therefore, the Government is very much 





1. 29 L'W. 753: 118 І.С. 780: A.I.R. 1929 
Mad. 443. 
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interested: in defending the suit. Та 
Mrs. Manilaxami ү. Hindustan Co-op. 
Ins.. Society Lid.* and Gowsha Lal v. 
Karter: Singh’, it has been held that in 
suits filed to set aside a revenue sale for 
realisation of Government dues, the Gov- 
‘ernment is a necessary party. In this 
case the plaintiff has not only challenged 
the validity of the revenue sale on the 
ground that it is irregular, but also on the 
ground that there were in fact no arrears 
of land revenue on the date of sale. In 
a case where the validity of the revenue 
sale has been challenged only on the 
ground of irregularity it can be said that 
the Government need not be made a party 
as they can in any event bring the pro- 
perty to-sale once again even. if the sale 
is set aside on the ground of irregulari- 
ties-in the conduct of the sale. But, 
where the plaintiff's case is that there are 
no arrears of land revenue but nonethe- 
less his property has been sold, the auction 
purchaser is not expected, nor is it possi- 
ble for him to defend and establish that 
there was in fact arrears of land revenue. 
- Even assuming that he adduces materials 
on the question of arrears, still any find- 
ing: given in the suit will not bind the 
Government and the Government, not- 
withstanding the finding of the civil Court 
can recover the arrears, if any, due. Any 
finding given by the Court in the absence 
of `. the « Government: оп -the .question 
whether ‘there are arrears of land. reve- 
nue or not will be ineffective as that find- 
ing will not bind the Government. In 
Bal Mokoondlal v. Jirndhun Ray! and 
Balakrishna Das v. Simpson*, referred to 
above, it does not appear that the liability 
for arrears of land revenue was disputed 
by.the plaintiff. Therefore, those deci- 
sions may not apply to a case where the 
plaintiff disputes the existence of arrears 
of land revenue in realisation of which 
the revenue sale is held. Оп the plea 
taken by the plaintiff in the suit that there 
are no arrears of land revenue, I hold 
that the Government is a necessary party 
to the suit. 





1. A.LR. 1962 Cal. 625. 

2. А.Т.К. 1961 J. & К. 66. 

3. (1883) LL.R. 9 Cal. 272. 
4. (1898) LL.R. 25 Cal. 833. 
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8. Hence the order made by the lower 
appellate Court does not call for any inter- 
ference. The civil miscellaneous appeal 
therefore fails andit is dismissed: No 
costs. . 


R.S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


CJ. 


PnaESENT:—K. Veeraswami, and 
Suryamurthy, J 

Doraikannu Appellant* 
v. 


The General Manager, Parrys Con- 
fectionery, Ltd., Nellikuppam and 
another . Respondents. 


Industrial Disputes Act (XIV. of 1947), 
section 33 (2) —Pendency of Industrial 
Dispute—Departmental action against 
employee—A pplication to Tribunal for 
approval—Criminal Court acquitting em- 
ployee giving benefit of doubt—Powers 
.of, management to proceed with enquiry 
—Bona fides—Duty of Tribunal in test- 
ing—Domestic | tribunal—Rules of evi- 
dence in an enquiry not applicable. 


Where on an identical charge and evi- 


"dence: їп a criminal prosecution against 


‘an employee he has been «found. not 


guilty on. merits; and therefore acquitted, 


"no departmental enquiry can be under- 


taken- ori the identical charge, and a find- 
ing of guilty given on'like or identical 
evidence, ignoring the finding о# а com- 
petent criminal Court of acquittal or 
merits. But if an acquittal in a crimi- 
nal prosecution is ón a technical ground 
or by giving benefit of doubt, the posi- 
tion would be different, and in such a 
case the departmental enquiry on a.simi- 
lar charge and evidence would be open. 

If such enquiry is. made по want of bona 
fides (Ond be attributed to the enquiry. 


‹ [Para. 4.] 


А. domestic Tribunal 3 is not a Court, and 
the rulés of evidence are not applicable 





* W.A.No. 410 of 1974. : 9th February, 1976. 
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to the proceedings before it. The scope 
of the Tribunal's enquiry in a petition for 
approval under the proviso to section 33 
(2) of the Industrial Disputes Act is 
very limited. [Paras. 5, 7.] 


Cases referred to:— 


Jerome D'Silva v. Regional Transport 
Authority, (1952) 1 M.L.J. 35: I.L. 
К. (1952) Mad. 632:65 L.W. 73: А. 
Т.К. 1952 Mad. 853; Krishnamurthi v. 
Chief Engineer, Southern Railways, 
(1966) 2 L.L.J. 697: 78 L.W. 692: 
I.L.R. (1965) 2 Mad. 373: (1966) 1 
M.L.J. 306: A.I.R. 1967 Mad. 315; 
T. T. Electric Supply Co., Lid. v. 
Industrial Tribunal, (1975) 1 L.L.J. 
304; General Manager, Parrys Confec- 
tionery Lid. v. Industrial Tribunal, 
(1974) 1 L.L.J. 422; Bharat Iron 
Works v. Bhaghubai, ( 1976) 2 S.C.R. 
280: (1976) 1 S.C.C. 518: A.I.R. 
1976 S.C. 98. 


Appeal under Clause 15, Letters Patent 
‘against the order. of Ismail, J., m W.P. 
No. 2516 of, 1971. 


А. Ramachandran for Row and Reddy, 
for Appellant. . 


М. R. Narayanaswami, for Respondents. 
"The Order of the Court was made by 


Veeraswami, C.J.—The second  res- 
pondent dn the writ petition is the 
appellant. The first respondent the 
General Manager, Parrys Confectionery 
Ltd., Nellikuppam, successfully sought 
under Art. 226 of the Constitution to 
have the order of the Industria! Tribu- 
nal, Madras, which declined approval 
under proviso to section 33 (2) of the 
Industrial Disputes Act, 1947, to the dis- 
missal of the appellant from service 
quashed. There was a theft in the go- 
down near the confectionery in E.I.D. 
Parry and Co., Nellikuppam at about 
11-45 p.m. on 22nd November, 1968 of 
copper vessels and gun-metal articles. 
Six persons were prosecuted, three of 
them for committing the theft and three 
for abetting in the commission of the 
offence. - The prosécution ended. in an 
acquittal by the Sub Magistrate of Pan- 
rutti. The Magistrate said thus— 
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‚ same and making a report. 
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"In the result I find this 15-а case їп, 
which the benefit. of doubt could: be 
given to the accused. I acquit them un- 
der section 251 (A) (й), Civil Proce- 
dure Code. j^ 


The management, which is the first res- 
pondent, thereafter took departmental 
action against the second respondent, in 
the writ petition. The usual procedure 
was gone through, of framing a charge, 
asking for explanation, submission of the 
Similar en- 
quiry was conducted against four others 
as well. The enquiry officer found four 
of them guilty;of the charge .of -theft. 
Doraikannu was опе of them. Ramalin- 
gam who had been charged in the crimi- 
nal prosecution with abetment but acquit- 
ted by giving him benefit of doubt, was 
also found guilty of abetment of theft at 
the departmental enquiry. The first res- 
pondent, accepting the finding of the en- 
quiry officer, dismissed the second res- 
pondent from service. But because there 
was an industrial dispute pending. with 
the tribunal, approval under section 33 
(2) for the dismissal was sought, but 
that was not given by the: tribunal. 

Ismail, J., set iaside that order and in 
effect pointed out that the Tribunal should 
consider the matter afresh. The appeal 
arises from the order of Ismail, J. 

2. The Tribunal’s order declining ap- 
proval was rested on three grounds— 


'(1) the departmental action against the 


appellant was поё: рона fide; (2) Rama- 
lingam being a co-áccused with the: appel- 
lant both in the criminal prosecution and 
before the equiry officer, he should not 
have been examined as a witness and his 
evidence acted upon; and (3) there was 
no evidence before the enquiry officer to 
find the appellant guilty of the charge 
framed against him. Тһе ground of 
want of bona fides was rested on: three 
premises. 

(a@) the appellant has been acquitted 

in the criminal prosecution ; 

(b) the first respondent had waited for 

the conclusion of the кшн pro- 

ceedings; 

(c) the statement given by Ramalin- 

gam before the enquiry officer had 

been acted upon by him, and he was 
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Ф 
not dismissed from service, but was 
given a lesser punishment. 


3. Ismail, J., went into each of these 
grounds and three limbs in the first 
ground, and came to the conclusion that 
the Tribunal's order could not be sup- 
ported. 


4. We are of the same opinion. The 
departmental enquiry cannot be consi- 
dered to be wanting in bona fides only 
"because of the reasons given by the Tri- 
bunal. | Where on an identical charge 

d evidence in a criminal prosecution as 
an employee he has been found not guilty 
on merits, and therefore, he has been 
acquitted, no departmental enquiry can 
be undertaken on the identical charge and 
a finding of guilty given on like or iden- 
tical evidence, ignoring the finding of a 
icompetent criminal Court for acquittal on 
imerits. Jerome D’Silva v. Regional 
Transport Authority’, pointed out that а 
quasi-judicial tribunal like the Regional 
Transport Authority or the Appellate 
Tribunal cannot ignore the findings and 
orders of competent criminal Courts in 
respect of an offence when the Tribunal 
proceeds to'take any action on the -basis 
of the commission of that offence. Raja- 
mannar, CJ. and Venkatarama‘ Aiyar, 
J., further observed that as primarily the 
criminal Courts of the land are entrusted 
with the enquiry into offences, it is desir- 
able that the findings and- orders of the 
criminal Courts should be treated as con- 
clusive in' proceedings before quasi-judi- 
«ial tribunals like transport authorities 
under.the Motor Vehicles Act. That 
was a case of a discharge of the accused 
on a full enquiry and on a finding that 
the.accusation was groundless. It was, 
therefore, an order of the Magistrate оп 

erits of the accusation. But, if an ac- 
quittal in a criminal prosecution is on a 
technical ground or by giving benefit of 
doubt, the position would be different, 
and in such a case the departmental en- 
|quiry on a similar charge and evidence 
хош be open. If such enquiry is made, 
]no want of ‘bona fides could be attributed 
Ҹо the enquiry. In Krashnamurthi v. 





1. LL.R. (1952) Mad. 632: (1952) 1 M.L.J. 


35: 65 L.W. 73: A.I.R. 1952 Маа. 853. 
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Chief - Engineer, Southern Rlys', since 
the acquittal there was on a technical 
ground relating to criminal procedural 
law, but there was a specific finding thai 
а bribe was given to, and taken by the 
appellant there, it was held that he could 
not claim any éxempftion from subsequent 
disciplinary proceedings. Such proceed- 
ing would be in consonance with the find- 
ing of the criminal Court. Т. T. Elec- 
tric Supply Co. Lid. v. Industrial Tri- 
bunal? decided by Ismail, J. is to the 
same effect that if the acquittal is on 
merits, departmental proceedings on iden- 
tical charge will not be open. But, in 
the instant case reported in General 
Manager, Parrys Confectionery Ltd. v. 
Industrial: Tribunal’ the same learned 
Judge has expressed the view that if the 
acquittal is made as a result of giving of 
the benefit of. doubt and it is not found- 
ed on merits, there is no bar to a depart- 
mental enquiry of the same charge. We 
concur with this view. It follows, there- 
fore, that the Tribunal was not right in 
his view that the departmental enquiry 
in this case was not bona fide because 
the appellant has been acquitted һу 
giving him the benefit of doubt or the 
departmental enquiry had awaited the 
result of the prosecution, or that he was 
given a lesser sentence. He was given 
a lesser sentence because he was only 
charged ‘with the offence of abetment, 
while the appellant was charged with the 
offence of theft. 


5. The second ground of the tribunal 
which we mentioned was also not accep- 
,ted by Ismail, J. Here again, we are 
in agreement with Ismail, J. The 
domestic tribunal, is not a court, and the 
rules of evidence are not applicable to 
he proceedings before it. The Tribunal 
was not, therefore, right in’ discount- 
enancing the evidence of Ramalingam, 
because he figured as a co-accused along 
with the appellant both before the Magis- 
trate and before the enquiry officer. 
There is also nothing to suggest that 





1. LL.R. (1965) 2 Mad. 373 : (1966) 2 
L.L:]. 697: 78 L.W. 692: (1966) 1 M.L.J. 360: 
АЛ.К. 1967 Mad. 315. i 

2. (1975) 1 L.L.J. 304. 

3. (1974) 1 LLJ. 422. 
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‘Ramalingam was: won over or influenced 
to Rive evidence against the appellant. 


6. ‘As to the last ground of charge, 
Ismail, J. has rightly pointed out that 
the statement, given by Ramalingam was 
admitted by. the appellant. It ‘cannot, 
therefore, be said that the finding of the 
enquiry officer was not supported by any 
evidence. 


7. The. scope, of the Tribunal's enquiry 
in à petition for approval under the 
proviso to S. 33 (2) is very limited. 
In Bharat Iron Works v. Bhaghubai; the 
Supreme : Court defined it, 


“Ве ‚ tribunal does. not sit as.a 
court of appeal weighing or reapprecia- 
ting the evidence for itself but: only 
examines the finding of the’ enquiry 

© officer on the evidence on. the domestic 
enquiry as it is in order to find out 
whether there is a prima. facie ‹ case or 
if the findings perverse. Ms : 


There is по doubt, as pointed out i 
Ismail, J. in this case, that the tribunal's 
order went beyond the. purview. of 15 
jurisdiction. in, acting. under S. 33. (2) 
of the Industrial Disputes Act. Сү 


8... The ‘appeal: is, therefore dismissed. 
No: costs. on E 


R-S. 


E 


|, Appeal dismissed. 


Sep VR ovg 


1. (1976) и. 280: meas ee. 518: 
A.LR. 1976 S.C. 
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taking contrary : 


‘Cases referred Te — 


[1977 


IN THE.HICH COURT OF JUDICA- 
RAS: 


TURE AT- MADRA 


PRESENT: — C. Л, R | Paul, J. 


Venkataswami Reddiar .. Petitioner” 


v. 


Thirukamu Beddiar and others. 
Respondents. 


Civil Protel Code (F of 1908), Order 
47, rule 1—Review—Swubsequent decision. 
view—No ground: for 
review—Tamil Майн Agriculturists Re- 
Бей Act (VIII of 1973), section 23-С. 





A review cannot. be asked for. merely 


because by : reason of a subsequent. deci- 


sion which is binding authority, the ,ear- 


lier, decision interpreting the provision 


of any statute is › found to be wrong... 


[Para: 13. } 


egt ol oh. 
` 


Бн йн v! Nagalinga Kandiyar, 
(1975) 2 M.L.J. 34: 88 L.W. 173; 
Gannabathula V enkamma v. Ganstabathu- 
la Ranga Rao, (1972) 43 M.L: J. 33:15 
L.W. 593: AJI.R.- 1922 Mad. 227; 





Fhadikulangara Pylee’s son: Pathrose. v. 


‘Ayyazhiveetil Lakshmiamma’s sow Kut- 
tan, A.I.R. 1969 Ker; 186; Kodhukutt у. 
Abraham ` Tharakan, (1968) ` Ker.L.T. 
23; Md. Azamat у. Shatrapji; A.I.R. 
1963 All. 541. (Е:В.); Board of Reve- 
nue v. Syed Akbar. Sahib, 1973:;K.L:T. 
497; Chhajjuram: Y. Мей, (1922) I.L. 
К. 3 Lah. 127; ' Kotagiri - Venkata 
Subbamma Rao, v. Vellanki Venkata- 


rama Rao, (1901)-I.L.R.- 24 Mad. E 


27 Т.А. 197: 10. M.L..]. 221; 

sankar Pal v.Anathnath Mitter,, (19455 
2 M.L.J. 20: (1949) 1 F.C.R. 36: 
(1949) Е.Т..7:-125: A.T. R. 1949 F.C. 
106; Tinkari Sen. v. -Dulal Chandradas,. 
A; I. В. -1967]- Cal. 518; .Turlapatt 
Seshayya v. Ballapall V enbatarasmayyal 
(1941). 2 M.£.]..309: 54 L.W 228: 
А.Т.К. 1942. Mad. 278; Bommadevara 
Venkatarayalu Naidu v. Lanka Venkata- 


*C.M.P.No. 10387 of 1975 in A,A,A:O. No.76 
of 1974. 8th Deiember, 1976. 
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gattamma, Garu, 49 L.W.. 147 : (1939) 1 
M.L.;T. 120: A.I.R. 1939 Mad. 293; 
Mudlapur Murari.. Rao: v. Balavanth 
Dikshit,.45 М.І... 309: 18L.W. 363: 

I. L. R. 46 Mad. 955: A.I.R. 1924 
Mad, 98; Каја Shatrunjit v. Md. Azi-. 
khan! A.I.R. 1971 S.C. 1474; Moran 
Mar Basselios Catholics v. Most Rev. 

Mar .Poulose | Athanasius, 1955 S.C. 

- R. 520: 1954 S.C.J. 736: A.I.R. 

1954 S. C. 526. 


Petition under Order 47, rule 1, Civil 
Procedure Code for review.of the judg- 
oo of: the High Court in A.A.A.O. 

70 of 1974 dated. 26th February, 
1975. 


R. S. .Venkatachari, for Petitioner. 


P. Sivéramakrishniah and M. N. Sun- 
dararajan, ‘for Respondents. 


The. Court made, the following 


OnGpkR:—This is a petition for review- 
ing the order Passed by me on 26th Feb- 
Tüary, -1975 in A.A: A. О. No. 70 of 
1974: 


2; he ‘question. which aróse for deter- 
mination in that appéal was whether sec- 
tion 23-C of the Tamil Nadu Agricultu- 
rists’ Relief Act (VI T of 1973) is appli- 
cable to' а case in "which the: property is 
sold after the ‘coming into force of the 
Acti The learned District Munsif held 
that’ thé judgment debtor was entitled to 
invoke the aid of'section 23-C of the 
aforesaid Act, since: the application: in-' 
voking Section 23-C was ‘filed within 90 
days from the-daté on which the sale was 
‚ confirmed; ^ The sale was ‘held on 19th 
February, 1973, and it -was confirmed: on 
23га Маго; :1973.' The learned Subordi- 
nate Judge on appeal held that S. -23-C 
of the Act would..be,applicabie only if 
the.sale had been held before the Act 
came: into force. ~ ^D was ‘of -the . view. 
that:S. 23-C: would:apply even іп. cases 
where the ‘sales. had taken place after the 
ommencement of the Act. Subsequent 
to my. order, a Full Bench. of this Court 
in Dhormarajan v. Nagalinga Kandiyar! 
‘has held that S. 23-C of the Tamil Nadu 
Agriculturists Relief Act cannot be in- 
yoked when the sale had taken place after 


1. (1975) 2 M.L.J. 34: 88 L.W. 173. 
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the commencement of the Act. In view 
of that decision, a review of the order 


"passed by me- has been asked for. * 


3. The question is whether in view! of 
the Full Bench decision of this Court, the 
earlier order passed by me which is 


contrary to that decision should be 
reviewed. 
4. In. Gannakathula Venkomma v. 


Gannabathula Ranga Rao* it has been 
held that the ground for review under 


. Order 47, rule 1, C. P. C., must.be 


something which existed at: the date of 
the decree and the rule does not authorise 
the review of a decree which was right 
when it was made on the ground, of Ње 
happening of some subsequent event. 

In that case the lowerCourt had decided 
a case following the decision of the High 
Court in a connected case. Subsequently 
however, the decision of the High Court 
in the ‘connected case was reversed on 
appeal to the Privy Council., Tt, was 
held that the reversal of the High Court's 

judgment is not a ground for. a review 
of the lower. Court's judgment.: 


5. ‘The learned counsel ^ for the peti- 
tioner, however, cited the decision" in 
Thadikulangara "Pylée's son Pathrose"v. 
Ayyazhiveetil Lakshmiamma s ‘son Kut- 
tan?. There P. T. Катай Nayar, Tey 
(аз Һе then wes) observed that-he was 
inclined to. the. view: that a stibséquent 
binding authority taking a' différent view 
of.the law (in that case the subsequent 
decision of a Division .Bench of the Court 
in Kodhukutti v.: Abraham Tharaken, 
taking a view of-the law different from 
what-he had taken in the decision: sought 
to- be reviewed: was a.good ground for 
review, for it seemed to the learned: Judge 
that .it would; be::the discovery of. a'new 
and important matter.and in any.casé;-an 
error apparent on the face of the record, 
within the meaning of Order 47, rule 1 
of the Code. P. Т. Raman Nayar, J., 
further observed as follows: 


“Tt seems to me to make no difference 
. ‘whether the binding authority démons- 


1.- (1922) 48 ML. 33: 15 L.W. 593: A.LR 
1922 Mad. 227. `` 

2. A.LR. 1969 Ker. 186. 

3. (1968) Ker.L.T. 23. 
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trating the error was a decision ren- 


dered before, or one rendered after the: 


decision in which the error occurred, 
for, -a judicial decision only declares 
S law and does not make or change 
"Fhat, whether it be a fiction or 
А is at any rate, the theory on which 
the Courts act. And where, as in this 
case, it is a question of construing a 
statute that is indisputably the truth. 
For surely, the law is made by the 
statute and not by the judicial decision 
'constrüing it, and the statute does not 
change with the changing judicial cons- 
truction. There might be a change in 
the view taken by the Courts of what 
the law is or was, but no change in the 
‘law itself, and, when decisions taking 
' а different view are overruled or dis- 
sented from, all that is done is to 
declare that these decisions wrongly 
declared the law. Therefore, such a 
‘binding judicial authority is analogous 
to a statute which changes the law with 
retrospective — effect...... And,' with 
due respect to what has been said in 
Md. Azamat v. Shatranji? a subse- 
quent decision authoritatively declar- 
ing the law differently seems to me 
to stand on a stronger footing than a 
subsequent legislation _ retrospectively 
amending the law". 


This decision, however, been overruled 
by a Division Bench of the Kerala High 
Court in Bourd of Revenue v. Syed Ak- 
ber Sahib?, wherein it was held that a 
subsequent binding decision would not 
constitute either the discovery of “а new 
and important matter’ or a ‘mistake’ or ‘an 
error apparent on the face of the record’. 

It was observed that while the reversal! 
or variance or the over-ruling of a judi- 
cial decision by a subsequent one amounts 
to discovery of an error or a flaw in the 
reasoning of the decision reversed, varied 
or over-ruled, it cannot be said that in 
every such case there is an error ap- 
parent on the face of the record. Mere 
conflict or divergence of opinion cannot 
amount to an error apparent on the face 
of the record. It is further observed 
that it is well-settled that the words 


1. A.LR. 1963 All. 541 (F.B.). 
2. (1973) K.L.T. 497. 
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‘other sufficient cause’ occurring in- rule 
1 of Order 47, Civil Procedure Code, 
should be understood ejusdem generis - 
with the two grounds immediately pre 
ceding them. ; 

6. In Chhajjuram v. N еру it has been 
observed by the Privy Council that Order 
47, rule 1, Civil Procedure Code, must 
be read as in itself definitive of the limits- 
within which review of a decree or order 
is permitted, and! the words ‘any other 
sufficient reason’: mean a reason suff- 
cient on grounds, at least analogous to 
those specified. immediately previously. 
Their Lordships'of the Privy Council 
observed as follows:. 


“The three cases in which alone mere 
review is permitted are those of new 
material overlooked by excusable mis-- 
fortune, mistake or error apparent om 
the face of the record, or ‘any other 
sufficient rezson'..... and the. expres- 
sion ‘sufficient’ would naturally be read' 
as meaning sufficiently of a kind ana- 
"logous to the two already specified, 

that is to say, to excusable failure to 
bring to the notice of the Court new 
and important matters, or error on the 
face of the record”. Ж 


Again in Kotagri Venkata Subbamma 
Rao v. Vellanki Venkatarama Rao’, it has: 
been observad by the Privy Council that 
the High Court has no power to alter its. 
own decree except under the provisions 
of either section 206 or section 623, Civil 
Procedure Code and the ground of review 
must have been existing at the time of 
the decree, and section 623 does ^ not 
authorise review of а decree which was 
right, on the mu of a subsequent 
event. 


7. The learned ` РУ for the peti- 
tioner, however, has cited the decision 
of the Federal Court of India in Sir Hari- 
sankar Pal:v. Anathnath Miter*, where 
it was observed that Order 41, rule 33, 
Civil Procedure Code is a purely enabl- 
ing provision which enables the appellate 


— 


1. (1922) LL.R. 9 Lat. 127. ° 


2. (1901) LL.R. 24 Mad. 1:27 Т.А; 197г 
10 M.L.J. 221. 
8. (1949)2M.L.J. 20: (1949) F.C.R. 36: 


(1949) F.L.J. 125: A.LR. 1949 F.C.106. 
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Court to exercise certain powers in fav- 
our of a party who has not filed the ap- 
peal in the circumstances of the case and 
when the interests of justice so require 
and the powers being discretionary, no 
Court can be compelled to make an order 
under this Rule; but if the appellate 
Court, while it allows the appeal, refuses 
to make an order.in favour of a non- 
appealing party, whose position is identi- 
call the same as the successful appel- 
Jant, without applying its mind to the 
provisions of Order 41, rule 33, Civil 
Procedure Code, and without consider- 
ing whether it should or should not exer- 
cise its powers under that Rule, the Court 
is not incompetent to rectify its omis- 
sion and reconsider the matter if and 
when it is brought to its notice.by way 
of an application for review. Where 
in fact there is an omission on the part 
of the Court to consider the clear provi- 
sion of Order 41, rule 33, when the 
original judgment was passed, stich omis- 
sion would constitute a sufficient ground. 
analogous to those mentioned in Order 
47, rule 1 and the Court would be compe- 
tent to reconsider the matter, if it so 
desired". -But then that decision will 
not apply to the facts of the case now 
before me. In the case now before me, 
it is not as if I failed to consider any. 
provision of law and as a result of my 
failure to do so an order adverse to the 
petitioner has been passed: - On the. 
other hand, a review of my judgment is. 
asked for merely on.the ground that my 
interpretation of section 23-C of the 


Tamil Nadu Agriculturists Relief Act. 


(VIII of 1973), 
wrong by a subsequent 
decision of this Court. 

8. Yet another decision cited by the 
learned counsel for the petitioner is the 
one in Tinkari Sen у. Dulal Chandra- 
das*, wherein it has been observed that 
the mistake whether of fact or law re- 
ferred to in Order 47, rule 1 has got to 
be patent and mistake in interpreting the 
law correctly will not do, but when clear 
legal: position established by binding 
authority is overlooked, it becomes an 
error within Order 47, rule 1. Mr. 


has been held to be 


Ful Bench 





1. -A,LR, 1967 Cal, 518, 


VENKATAZWAML -REDDIAR 9. THIRUKAMU REDDIAR (Paul, 7.) 
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Venkatachari, learned counsel for the 
petitioner, has argued that while inter- 
preting section 23-C of the Tamil Nadu 
Agriculturists Relief Act (VIII of 1973) 
in the manner in which I Һай:допе I had 
overlooked the decision of a Division 
Bench of this Court in Turlepati Sesh- 
ayya v.  Bollapalk | Venkataramayya*. 
But then that decision dealt with sectiom 
23 which was somewhat differently word- 


‘ed than section 23-C. Therefore, it is 


not as if I had overlooked a binding deci- 


sion in interpreting section 23-C of the 
Act VIII of 1973. 


9. Another decision cited by the learn- 

ed counsel for the petitioner is the one 

in Bommadevara Venkatarayalu Naidu 

v. Lanka Venkataratnamma Garu?, where 

it was held that where there was an error 

of law which obviously and without 

research into the rulings involves a lack 

of jurisdiction to pass the order of which 

review is sought, it is eminently a case in 

which the error, though technically an 

error of law, is zpparent on the face of 

the record and should be corrécted at 

the earliest possible time without driving 

the parties to the expense of an appeal 

or revision petiticn to which there would 

be no answer. That decision would 

not apply to the facts of the case now be- 

fore me for here it cannot be said that 

there is an error of law involving a lack 
of jurisdiction to pass the order which is 

now sought to b2 reviewed. ° 

10. Another decision cited by the Іеагп- 
ed counsel for.the petitioner is the one in 

Mudlapur Murari Rao v. Balaventh. | 
Dikshit’, where it was held that where 

in ignorance of a decision of the High 

Court, the Court below decided that the 

defendants and: not the plaintiffs were 
the preferential heirs to a deceased per- 

son and subsequently on the High Court's. 
decision being brought to its notice re- 

viewed its prior judgment, the error of 

law was one apparent on the face of the 

record and that the Court below had 


1. (1941) 2M. LJ. 809: 54 LW. 228: ALR. 
1942 Mad. 278. х 
2 49L.W.147: (1939) 1M.L.J.120: A.I.R. 
EM 293. 
(1923) 45 M.L.J. 309: 18 L.W. 363: I.L.R. 
46 ма. 955: А.Т.К. 192] Mad.98, 
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power to grant a review under Order 47, 
rule 1, Civil Procedure Code. Now, in 
the'*case before me there is no question 
of my having ignored any binding deci- 
sion and hence given a wrong decision and 
as such the aforesaid decision will not 
apply to the facts of the case before me. 


11.' The learned counsel for the peti- 
tioner cited the decision in Raja Shat- 
типі? v. Ма. :Azmat | Azikhaz.’ 
that decision also would not apply to the 
сазе now before me for, there a review 
was sought for оп account of a retros- 
pective amendment of a, statute. А 
subsequent decision overruling a previ- 
ous decision would not be the same as a 
retrospective amendment of a statute and 
as stich ‘the aforesaid decision of the 
Supreme Court would not apply to the 
facts of the case now before me. 


12.. Another decision of the Supreme 
Court referred to by the learned counsel 


for petitioner is the one in Moran Mar 


Basselios Catholics у. Most Rev. Mar 


Poulose Athanasius*, In that case it was ` 


held that if the judgment does noi deal ef- 
fectively and determine an important issue 
in the case on which depends the title of 
the plaintiff and the maintainability ofthe 
suit, it is an error apparent on the face 


of thé record and could therefore be' re-. 


viewed: under Order 47, rule 1.. But 
that decision 4150 would not apply’ to the 
'Cáse' now hefore me. і : 


413. It -appears to me to be well-settled 
that: a review, cannot'be asked for merely 
because’ by reason of a subsequent deci- 
Jsion-which is, binding. authority, the eat- 
lier- decision -interpreting^ the provision 
of.any statute is found to be wrong. 1, 
therefore, seeno grounds to review, the 
order ‘already passed by mein A.A. A. 
Q..No. 70 of 1974, :and this клр 
is dismissed. ^ No costs.. 


14; “In view of the importance of the 
question: of. law which arose. for decision 
in. this. саѕе, Јеауе. granted. 


R:S. EU Petition for РЕЯ 
dismissed. 

1. A.LR. 1971 S.C. 1474. 
2. (1955) 1 S.C.R. 5203. 
А.Т.К. 1954 570.526. Я 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT -—V., Ramaswami, J. 
Kesava Bhegavathar Appellant* 


v. 


` Varadayya Bhagavathar and others. ` 


Respondents. 


(A) Registration Act (XVI of 1908), 
sections 17 (1) (b) and: 49—Suit' on-a. 
mortgage—Mortgagor pleading discharge 
—Endorsement of payment towards prin- 
cipal on the document relied on—Waiver 
of interest not noted —Endorsement. not: 
Ir E fect. 


(8) Tadian Evidence Act (I of 1872), 
sections 92 (4) and 114—Production of : 
original document by the defendant — 
Endorsement of payment — Burden of 
proof—Presumption. à 


If there is an agreement to receive a lesser 
amount than what was'due under the 
mortgage deed, it will be hit by the pro-' 
viso to section 92 (4) of the Evidence 
Act. If it is! in writing, unléss it is 
registered, it will be hit by section 17 
(1) (b) of thé Registration Act. In 
this case the waiver of interest noted in 
the endorsement, not having been. regis- 
tered, is inadmissible in evidence. But 
the endorsement is admissible in evi-. 
dence so far as it related to the ackriow- 
ledgment of receipt of the amount pac 
om that date. И Irene. 4 -T 
The educta. by the defendant of. the 
bond with the endorsement of payment 
only casts om е: plaintiff -the burden. 
of proving that thé debt was still out- 
standing’ Tr other words, the-prestimp- 
tion under. section 114 of the Evidency 
Act in such cases is only -a rebuttable: 
presumption’ and not  cónclüsive evi- 
dence. `The ‘plaintiff could not:there- 
fore be non-suited solely on the ground’ 
that the original bond was .produced' by” 
the defendants. { E ard.. Sik, 


v4 





*S.A. No. 488 of 1974. 28th October, 1976, 


Jj — saa HHAQAVATHAR у. VARADAYUA BHAGAVATHAR (Remaswami, 7.) 
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Kasinath Bhaskar у. Bhaskar Viswes- 
war, 1952 5.С.]. 150:: 1952 S:C.R. 
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44: I.C. 132; Mohimchandra .Dey v.. 
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Court, Vellore in A.S. No. 60-of 1971 
preferred against the decree.of the Sub- 
Court, Vellore in O.S. No. 237 of.1969.. 


T. Vadivel, for Appellant.’ 
№, Vanchinathan, for Respondent. 


The Court delivered the following 

JUDGMENT.—The plaintiff is the appel- 
lant. The suit was on a mortgage to 
recover a sum of Rs. 9,035. The mort- 
gage was executed on 5th August, .1966 
by defendants 1 to 3 in favour of the 
plaintiff for a sum of Rs. 6,500. - The-4th 
defendant purchased the property from 
defendants 1 to 3 under a registered: sale 
deed, dated 27th August; 1969 for a sum 
of Rs. 9,750.’ Tn défence.to this suit on 
the mortgage, the. 4th defendant: con- 
tended that:out of the sale consideration 
of Rs. 9,750, he was directed to pay a. 
sum of Rs. 6,500 to the plaintiff and that 
it was represented to him that only that 
much amount was due. He accordingly 
paid. the amount on 29th August, 1969 
and got ап endorsement of: payment on 
the mortgage, deed itself and the cancelled. 
mortgage deed was taken delivery of by 
him along with other documents of title. 
The plaintiff stated in the plaint that at 
the time of the sale transaction, the defen- 
dants required the mortgage deed to be 
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given. to them undertaking to discharge 
the mortgage Qu:, of the sale considera- 
tion. Since the first defendant was’ his 
brother and he had confidence in the 4th 
defendant, he gave the original mortgage 
deed ,.to ‘the defendants. But "taking 
advantage of the custody of the original 
deed, the 4th defendant had forged an 
endorsement of discharge on the back o of 
it.. Both the Courts below after consi- 
deration of.the, ezidence came to the con- 
clusion that the endorsement of discharge 
on the original mortgage deed was made 
2 the plaintiff on receipt of a sum of 

6,500 and, that the entire mortgage 
d been discharged... In that view, the 
suit. was dismissed. .In this second 
appeal, though, the . learned counsel ‘could 
not challenge the finding that the endorse-’ 
ment was signed by the plaintiff, he ad- 
vanced an argument. that ‘the, endorse- 
ment, in so far as it stated that the plain- 
tiff had waived the interest is inadmissi- 


ide i 27 blein evidence for want of registration 
Appeal against the decree of the District - i Е 


and that at best the defendants could 
с credit for the payment of a sum of 

. 6,500 and for the balance amount, he 
sod be entitled to a decree. On, the 
other hand, the learned counsel, for the 
réspondents contended that the waiver of 
the interest is not one опе that discharges 


: the mortgage, but, it is the payment of the 


sum of Ёз. 6,500 that discharges and 
that, therefore, the endorsement does not 
require any registration at alle 


2.. "The éndorsenient of discharge ‹ on the 
original mortgage deed stated that remit- ` 
ting the interest upto date out of grace, 
a sum of Rs. 6,£00 was received towards’ 
principal and the mortgage has. been dis- 
charged and the document handed over to 
the 4th defendant. This endorsement is 
not registered. Under section 17 (1)' 
(р) of the Registration Act, any non- 
testamentary ins-rument which purports 
or operates to create, declare, assign, limit 
or extinguish, whether in present or in 
füture, any right, title or interest, of the 
value of Rs. 10D and upwards to or in 
immovable _ property shall be registered 
and under section 49, unless it had been 
registered, it cannot be received as evi- 
dence of any transaction affecting such 
immovable property. The question for 
considération is whether the endorsement 


ct ағ 


limits’ or ‘extinguishes any tight, title or - 


inter§st ` in ійшпоуаЫе property so as to 
make it inadmissible i in evidence’ for want 
of registration. . К zu ' 

‚8; A iumiber of cases have come üp for 
consideration, and’ the Supreme’ Court had 
to consider a similar question in the deci- 
sion ‘reported-in Kasinath Bhaskar v. 
Bhaskar Vàsweswar!. 
Was an agreement between the mortgagor 
and, the mortgagee subsequent to the 
execütion 'of the. mortgage in view of 
certain circumstances, fór reduction of 
the rate" of interest’ in respect of one 
mortgage and an, agréenient to receive a 
lesser amount than what was due under 
another’ mortgage. The entire amount 
due as per this agreement was paid to 
the mortgagee. ‘In spite of it, the mott- 
карее · filéd a suit for. the recovery’ ‘of 
certain stims of moneys as. being due as 

per the original terms of the mortgage 
deed i ignóring to give effect to the agree- 
ment. 
fuii ‘satisfaction ‘of the mortgage. The 
main evidence ` on which the defendant 
relied ' to prove ‘satisfaction was the agree- 
merit "апа tlie payment of ‘the money as 
per the agreement. The agreement was 
not, registered. Тһе Supremé Court had 
therefore’ to consider, the question whether 


the" agreement "required to be registered - 


and whether there was a discharge of the 
mortgage. "The Süpreme Court held that 
' the agreement is.a document which limits 
or E extinguishes’ interest ‘in immovable 


property: within the meaning of section ` 


17 (1) (5) of. the Registration Act, and 
since that has not been régistered, pay- 
ments made under that agreement could 
not be, relied on ‘as having. effected a full 
discharge of the mortgage. ` 
reme, Сова further held: 


“Ohe Part of. ‘the ‘interest’ which a 
; mortgagee ваз: 1п mortgaged property 
‚15 the right : {о receive interest at a 


‚ certain rate When the document pro-' 
If that. rate, is. 


. vides for interest. 
‚ varied whether. to his advantage or 
otherwise, then, in our judgment, 

. ‘interest’ in, ‘the property is Seid. 





1. 1952. Say. 
ALR, 1952 S.C. Tes 


fiih ШАШиАЙ LAN jovhNAL keo Vc 


_In that case, there, 


"The defence was that there was’ 


The IU 


: -4952 ‘S.C. 491: 


` 4199) 


If the subsequent agreement. substi-? 
tutes a higherirate, then to the extent 
.of the difference, it creates a fresh; 
‘interest’ . which was not there. before. oe 
If the rate is lowered, then his original 
. interest’ is limited. 2 Pod : 
: : |. DE P E 
The learned counsel for the respondents 
relying’ on  Balasundara Naicker. v.. 
Ranganatha Iyer*, contended that in Ше: 
case where there is an agreément · to 
waive interest ог receive a lesser amount 
and givé a discharge and the mortgagor 
paid the money as per the agreement it 
is not. the .agreement, that. limits or: 
extinguishes ihe mortgage, but it-is the’ 
payment' as per the agreement that: extin-: 
guishes: the mortgage.. If at all, itis’ 
the: agreement that will/have to be regis- 
tered, 1Ё°1Ё is in writing, and not the 
рав ‘or the endorsement of payment.. 


4. In Balasundira Naicker v. Ron 
natha Iyer, the suit-was on a mortgage, 
the mortgage deed provided for interest 
at 9 per cent. io be paid by 11th January, 
1906''and.in default, penal interest at: 
1075 per cent. Some amounts were paid, 
towards this mortgage and there wete. 
endorsements of! |! payments.’ Sometime 
in 1909, there was some litigation between’ 
the mortgagor апі опе of the mortgagees | 
for partition. A Receiver was appoint- 
ed in that suit). It appears that the 
Receiver ‘took objection to the payment. 
of. penal interést at 10% per cent.’ 
Thereupon, the: mortgagees agreed ‘to: 
take interest which would roughly work: 
ой compound interést at 9 per cent., and. 
thus: calculated, the amount ‘due on the. 
bond came to Rs: 12,960... On that basis. 
the mortgagors -paid the entire amount} , 
These payments were. accepted. in full- 
discharge of the! debts-duée on the mort- 
gage. But in spite of 'this,: the mort-. 
gagees filed the ‘suit claiming ‘the amount. 
as per the original terms of the mortgage 
deed: itself igrroring the agreement to take, 
interest at the compound rate of 9 рег. 
cent. as against the penal interest аі 1014: 
per cent. :The:question for considera- 
tion was whether there was a discharge’ 


at 





`1. (1930) 58 M.LJ. 503; 
ALR. 


30 тїї. 298: 
192 Mad,794, ^" ni 
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1]. . KESAVA ee 8, VARADAYYA BHAGAVATHAR (Romaswami, J.) 


of: the: : mortgage. 
behalf of the plaintiffs- -mortgageés that 
the agreement to receive interest at, com- 
pound rate.of 9 per cent., was: -oral and 
in view of section 92 (4) of the Evidence, 
Act, the plea- of, oral agreement varying 
the terms: of the registered mortgage deed 
was. inadmissible in evidence. In sup- 
port of this contention, two decisions of 
this; Court reported in Labshiniammal v. 
‘Srinivasa Iyengar* and Lakshmana Chetti 
v. Chenchuramaiah?, were relied on. It 
was held in these cases that an agreement 
in writing by the mortgagee to relinquish 
a sum of. money more than Rs. 100 due 
under a mortgage: bond was. inad- 
missible for want of registration. These 
two decisions. were distinguished by the 
learned . Judges who decided. Balasundara 
Naicker у. Ranganatha. Jyear?, on the, 
ground that in those two cases the agree- 
ment was in, writing and the agreement 
purported to extinguish the mortgage 
bond ;. but їп the case before them, therë 
was no qüestion of any writing being 
admissible or inadmissible with reference 
to the provisions of, thé Registration Act. 
But they fürther' observed. that if the 
writing itself’ does not purport to extin- 
guish the mortgage ‘bond.. it’ would be 
admissible i in evidence. ‘With reference 
to the’ ‘facts of that case, the, learned 
Judges were of ‘the view that the agree- 
ment to receive a lesser interest than pro- 
vided in the mortgage deed itself. doés 
not extinguish-, the mortgage bond; but 
the fact that the amount, was paid in pur- 
suance of that- agreement: ‘and an endorse- 
ment was taken-in full. discharge is the 
one that extinguishes the mortgage, Re- 
lving on the decision of the Caleutta High 
Court in Mohimchandra Dey v. Rama- 
dayal Duita* in preference to the decision 
of the Bombay. High Court in Jagannath 
у. 5 hankar*, the learned Judges held that 
it is the, payment in pursuance of the 
agreement. that discharges the mortgage 
and not the agreement itself ane that, 

. (1915) 27 Т.С. вә," 
T 
^8: (1930) 58 М.Т]. 503:30 T; w 293 : A I.R. 
1929 Mad: 794. 


'4. (1926) 30 C. W.N.. 371 : 
170. 


БЕ (1917) LLR,44 Bom, 55, ELA. 


КА, LR. 1926 Са]. 


Tt was contended on, 


, (1918) 34 M.LJ. 79: TL.W. 229 : : 44 1.0. 
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therefore, ‚ће. endorsement of full dis- 
charge by payment. or lesser amount does 
not require any registration; “In Vaigya- 
natha Кад v. Kandappa Chetti”, this 
Cotirt applied the decision in Balasundara 
Naicker v. Ranganatha Iyer. А simi- 
lar view was also taken by the Full Bench 
of the Allahabad High Court i in Colléctor 
of Eiah, v. Kishore Lal*. " But all these 
décisións, ‘in my opinion, are no longer 
good law i in view of the decision of the 
Supreme Court іп Kashinatha Bhaskar v. 

Bhaskar Visweswar*. In fact, the Full 
Bench décision of the Allahabad High 
Court in Collector of Etah'v. Kishore- 
lal*, and the decisiori'of-the Calcutta High 
Coürt'in Mohim Chandra Dey v. Rama- 
dayal Dutta’ were relied оп before the 
Supreme Court i in support of the conten- 
tion that it was always open to the mort- 
gagee to release or remit a part of ‘the 
debt, and when he' does so, he does not 
limit Or: extinguish an interest in immov- 
able property any more than when he 
passés a receipt; acknowledging payment 


| of the, whole or part of the money. The 


Supreme Court rejected, this argument, 
and held: туза э, ie ' 


. “There is a difference ‘between a receipt 
and a remission or a release. ,A re- 
éeipt is not the payniént, nor does the 
docitinent in such a case serve Чо ex-' 
tinguish the mortgage ог ‘Limit! the lia- 
bility. ` It is the payment af thé money 
which does that and the receipt’ doés 
no more than evidence the fact. "Not 

: so a release. The extinguishnient or 
diminution of liability is in that 'event 
effected by the agreement itself and not 
by something’ external to it. If the 

І agreement is oral it-is hit by proviso 
4 to section 92, Evidence Act, for it 
‘rescinds’ òr ‘modifies * the contract of 
mortgage.'. If it is in writing, it'is hit 
by, section : 47 (1) (b), ‘Registration 
‘Act, for in that'case, the writing’ itself 
‘limits’ ‘or ‘extinguishes’, ‘the: sees 

ў under t the € mortgage." | 


-- ————— — —. 


ИРИ 
:(1931) 61 M. J. 556: 33L м. 517; I.L.R. 
s Mad, ,889 : A.T.R. 1931 Mad. 636.. | .., 
-(1930)- 58 M.L.J. 503: 30 LW. 293: 
AIR. 1929 Mad. 794. __ ; 
,9. ALR. 1930 АП. iy) 7 | 
1952 S.C:R. 491 : 
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“A. 1952 "5.0.7: 1150: 
А.Д. 1952 S.C. 153. 
5, ALR, 1926 бај. 170; -: · T? 
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The Supréme Court also’ held that it is 
the agreement to. receive the lesser inte- 
rest*that limits the mortgagee's interest 
and.serves to extinguish the mortgage and 
not the mere payment at the reduced rate. 
In е *words of the Supreme Court: 


“Agsume-that the mortgagor repaid the 


. whole of the interest at the altered rate · 


and-the whole of -the principal “would 
Е those repayments by themselves. effect 
an -extinguishment of the mortgage? 
i Clearly not, because unless the subse- 
· quent agreement is called in aid, more 
.would be due. under the terms. ‘of the 
bond on account of the higher rate of 
interest. It is evident then that it is 
the agreement, which limits the mortga- 
gee's interést, 'and serves to extinguish 
the mortgage and not mere. payment 
at. .the reduced rate” 


Thus, if there is an umet to receive 
a lesser amount.than what was due under 
the mortgage deed, it will be hit by the 
proviso to section 92 (4) of the Evidence 
Act. If it is in writing, unless it 1s 
registered, it will be hit by section 17 (1) 
(Б) of the Registration Act. In this case, 
the waiver of the interest noted in the 
endorsement not having been registered 
is. inadmissible in evidence. But the 
endorsement is admissible. in evidence 
50; fat: as it-related to the 'acknowledge- 
ment of receipt of Rs. 6,500 pad on 
that date. 


5. It was. then contended 1 by the learned 
counsel fór the respondents that the 
original discharged mortgage bond was 
delivered by the mortgagee to the 
mortgagors and Ње: production of the 
original deed by the mortgagors raises a 
prestimption „under, section 114 of the 
Evidence Act, that the mortgage' is dis- 
charged. .In support of this contention 
the: learned‘ counsel relied* on a decision 
reported in Ramkumar: v. Ramnath. In 
that'case while finding that the endorse- 
ment of discharge was inadmissible in 
evidence, on facts the court came to the 
conclusion that the full amount of the 
mortgage money was paid and that, 
therefore, the mortgage had béen dis- 
charged. In coming to the conclusion 
that the mortgage had been discharged, 


1. A.LR, 1942 Patna 2315, 
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the Court also relied on the fact that the 
mortgage bond was produced from the 
custody of the mortgagor and ~ the 
presumption under section 114 -of ‘the 
Evidence Act. ‘But this does not mean 
that. the plaintiff is not entitled to prove 
the circumstances under which the 
mortgage deed came to the possession’ of 
the mortgagor. ' As pointed out by the 
Privy Council in Mohamed Meedi Basan 
Khan v. Mandidas* thé production ‘by 
the defendant ‘of the bond with the 
endorsement of payment only cast on the! 
plaintiff the burden of proving that the 
debt was still outstanding.’ In other 
words, the presumption under section 114 
of, ihe Evidence Act in such cases is 
only a rebuttable presumption and not 
a conclusive evidence.’ The : plaintiff 
therefore could not be non-suited selely 


` on the ground that the original bond was 


produced by the defendants. 


6. Even so, I am of the view that the, 
sujt is liable to Бе dismissed.’ Though 
the endorsement on the mortgage deed 
referred to a waiver of interest out of 
grace, we find in the registered sale deed 
executed by defendants 1 to 3 in favour of 
the 4th defendant on 27th August, 1969 
a recital to the effect that the first. de- 
fendant had paid the interest due on, the 
mortgage. upto date. . The document was 
attested .by the ‘plaintiff. In fact, the 
evidence is that both the sale deed. and 
the endorsement on the mortgage were 
prepared.at the’ same time апа the 
amount that was found due as on the 
date of sale was only Rs. 6,500 since the 
interest due had' been paid in full. The 
learned counsel for the.appellant pointed 
out that the first defendant as D.W. 1 
in his evidencé stated that the statement 
in the sale deed that the’ entire interest 
had been paid was not. correct and. that 
the statement in the endorsement that, thé 
interest was waived out of grace was 
correct. In view of this statement, the 
learned counsel for the appellant con- 
tended that there was.no payment of 
interest and the waiver could not be re- 
lied on for want of registration. It is 
true that D.W. 1 has stated that the 
statement in the endorsement' of dis- 
charge was only correct and not the state- 


J. (1912) LLR. 34 АП, 511, i 


1) srt —nÀ DESIKAR SWAMIGAL 2. САМІ ROWTHER (Varadarajan, Ў.) 533 


e 

ment in the sale deed. Since the en- 
dorsement, as I have already held, is not 
‘admissible iri. evidence, it is not орей to 
the ‘defendants to rely on that endorse- 
ment. Then we are only left with the 
oral evidence of the defendants as against 
„the .recitals in the registered sale deed. 

"The plaintiff had attested the sale deed, 
and in those circumstances, Т am unable 
to rely on the oral.evidence as against the 
written statement in the sale deed. I 
have «therefore to take it that there was 
‘payment of the interest in full upto the 
date of endorsement, on which date the 
principal sum of Rs. 6,500 was also paid. 
Since the entire amount due under the 
mortgage thus having been paid, there is 
a. full discharge, and the defendants are 
not liable to pay any amount even as per 
the terms of the original mortgage deed 
itself. 


7. The second appeal ——À fails 
and the decree of the Courts below dis- 
- missing the suit is confirmed. But there 
will be no order as to costs. Мо leave. 
R.S. . Appeal dismissed. 


‘IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


' PRESENT L4. Varadarajan, J. 


‘Srila Sri Ramanathagnana Desikar, 
Swamigal, Matathipathi of ^ Kovilur 
Mutt, through Power agent Amirtha- 
lingaswamigal, Manamadurai 
* i rey s ' Appellant* 
‘Ue N- 
Gani Rowther Respondent. 
Tamil Nadu Bwildings (Lease and Rent 


“Control) Act (XVIII of'1960), section ^ 


10—Eviction, petition—Consent — order 
„for eviction passed —Suit by tenant for 
declaration that the consent order has 
not valid. Ж 


A landlord filed an eviction petition on 
the grounds that the building was to ba 
‘demolished and the tenant had commit- 
ted acts of waste. The tenant made 


*S.A. No. 1437 of 1972. 


“5th November, 1975. 


'an eridorsement agreeing to vacate after 


a period of 2 years and 3 months. It 
was-also stated that if the tenant failed 
to vacate the landlord could execute the 
order.’ ‘An ev:ction order was passed ac- 
cordingly. , The tenant failed to‘wacate as 
‘agreed. and filed a suit for a declaration 
‘that, the consent order passed by the Rent 
Controller, ‘was not valid-and: binding on 


On second appeal, 


Held: ''The respondent had consented to 


ay order of. eviction in the -petition 


ibased ‘on two grounds.which were grounds 
for eviction -under the Tamil Nadu Act 
ХУШ of 1960.’ The order made in 
such a petition on the consent of the 
respondent was valid and' cannot be 
disturbed. | [Paras. 6 and 7.] 


Casis referred to:— ' 


К.К. Chari v. ЕМ. Seshadri, (1973) 
1 SCC `761: (1974) `1 $.С.]. 174 
(1974) 1 An. W.R. S.C.) 14: (1974) 
1 M.L.J. (S.C.) .14:.(1973) 3°S.C 
R. 691: A.-.R. 1973 S.C. 1311; 


‘Nagindas `v. Bülpatram, (1974) 2 S. 


C.J. 21: А.Т.К. '1974 S.C. A7. 
Appeal against, the decree of the Sub 


. Court, .Sivaganga in A.S. No. 194 о! 


1971 preferred. against the decree of the 


District Munsif. Court, Manamadurai in 
O.S. No. 47 of 1971... j 


K ,,, Parasaran and 5. Rajaram, 
Аррана 


fot 


P. Ka ;Srisailam. and К. ож fo1 


Respondent. : 
The Court delivered the following 


Јооомвхй —The defendant who succee- 
ded in the trial Court, but failed in the 
Jower appellate Court, is the.appellant. 


"The:respondent filed.the suit for a de- 


claration that the consent order for 
eviction passed in R.C.O-P. No. 4 of 196% 
on the file of the Rent Controller (Dis- 
trict Munsif, Manamadurai) is not valic 
and binding on him, for three reasons, 
namely, that he was not aware of the 
contents-of the endorsement made by. him 
on the petition for eviction; that he 
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signed the endorsement without knowing 
the implications , and that the Rent, Con- 


troller has not applied his mind before ' 


he passed the. order of eviction on the 
basis of the endorsement made on the 
petition, for eviction. The appellant's 
defence was that the respondent : signed 
the joint. endorsement knowing its con- 
tents and implications and that the Rent 
Controller applied his mind anë found 
that the order of eviction was called for 
and ordered the eviction. ws -- , 5 


2.1! The trial. Court found that the order 
ef:the Rent Controller was not void ога 
nullity and dismissed. the suit... But, on 
appeal the finding of the trial Court was 
reversed: and the suit was decreed... 


3: The. parties ‘did not: ‘adduce any oral 
evidence. So the first two grounds had 
not been made out. The’ respondent 
produced only the certified сору of the 
decretal order made in the eviction peti- 
tion on his side, while the appellent pro- 
duced'the certified copy of the evictión 
petition and the orders panem. thereon by 
the; Rent' Controller. 


"It is. seen from Ех.В-1 ‘that the 
eviction of the respondent was sought by 
the appellant in the said R.C.O.P. 

No; 4 of'1968:on two grounds, namely, 
'thaf the respondent was running a grocery 


shop in the'prefüises, that-either because ` 


of "want of ‘diligence on the part of the 
respondent or due to natural causes, the 
premises had become badly damaged 
thereby requiring substantial repairs to be 
done for rectifying the same, that the 
appellant felt that unless the whole pre- 
mises was brought down ds quickly as 
possible and major repairs effected, there 
was every likelihood of the, structure 
falling’ down, that secondly, contrary to 
the understanding between the parties, 
the respondent: has been ‘storing, grocery 
jn: ‘bulktin ‘the premises and 'it. has resul- 
ted in rats getting into the ‘premises and 
making: holes and that the respondent 
thereby committed acts of waste which 
wete certain to impair materially the 
value and utility of the premises. These 
‚аге some of 'the grounds on the basis of 
‘which, according to the Tamil Nadu 
-Buildings - -(Lease and Rent Control). Act 
(XVII of 1960), a landlord can ask £or 


' THE MADRAS LAW JOURNAL REPORT! \ 


[1977 


the eviction of his tenant before fhe Rent 
Controller. The| respondent appears to 
have opposed the petition by filing a 
counter statement which has not been. 
produced in this suit. But, he had made 
an endorsement |оп the petition on Ist 
November, 1968 evidently when the 
petition for eviction was about to be taken 
up for enquiry by the Rent Controller. 
The endorsement is to the effect that 
the respondent : ‘in this appeal was to 
vacate the premises before the expiry of 
2 years and 3 months, that 15 by Ist 
February, 1971, land hand over vacant, 
possession of the| same to the appellant 
and that he was agreeable to such an 
order being made'by the Rent Controller. 
It is also to the effect that if the respon- 
dent did not, vacate the premises as afore- 
said, the appellant could obtain delivery 
of possession of the premises by execut- 
ing the order which may be passed by 
the Rent Controller in the eviction 


petition.’ The order passed on «the 
petition by the [Rent Controller reads 


thus: | i 


*Parties made joint endorsement in the 
petition and the respondent agrees to 
vacate within a period of 2 years and 
1,3 months from this date., The grounds 
alleged in the petition are true and, bona, 
fide and ап order of  eviction is 
ordered. Petition is allowed. Each 
., „party, is to bear, his own. costs.- Time 
, to.vacate 2 years and 3 months ‘from: 


this: date. anne SOT i 
- | z ЫН ХЭА pia MS 





5., It may not ‘be possible to agree "with 
the learned District Munsif that the Rent 
Controller applied his mind and passed 
the order, merely on the basis that the 
Rent Controller has stated in the order 
that the grounds jalleged in the petition 
are true and bona fide. The parties do 


-not appear to have adduced any evidenve 


before the Rent ;Controller before the 
respondent made, the said endorsement 
on the petition. Therefore, there were 
before the Rent Controller. only the appel- 
lant’s petition for eviction. mentioning the 


two grounds and the. respondeht's counter 


statement, in. which, probably, those 
grounds have been denied as false and 
there was no other material on the basis 
of which he could hold that the grounds 
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alleged by the áppellant * are true i 
bona fide’ in 


6. Now, the question “for consideration 
is whether in a case like this, where thie 
petition’ for eviction based on two 
grounds, which are: grounds for eviction 


‘in’ the Act!’ had: been' opposed by: the’! 


counter, in which it was probably conten- 


ded that the grounds are not true арі :- 
had `` been ' 


bona’: fide, ап endorsement 
made by tlie tenant':consenting to an 
order for eviction being passed and time 
being granted: to him to vacate the pre- 


mises, failing which 'the:landlord.was to’ 


take possession of the premises in ехеси-.; 


tion on the basis of the consent order for 
eviction, the order. of thé Rent ,Con- 
troller: can. "be sustained ; The Iàrned 


counsel | for’ the “appellant invited’ my - 


attention to- two decisions of the. Supteme 
Court’ reported in К. K. Chari v.-R. M. 
Seshadri? and Nagindas у. "Balpatram?. 
In the first. ‘case, the appellant before the 
Supreme, Court was occupying a premises 
in, Madras. as а. tenant. His landlady 
filed an‘ap lication ‘for eviction. on the 
ground ` that she bóna fide" réquired the 
premises for her own occupation, After 
the appellant" purchased", the premises, 
there | was exchange of notices, as a result 
of ' the: land ord’s ' request made in, his 

notice ‘for vacant possession from 29th 
February, 1968.' The enquiry ‘before the 
Rent, "Controller ‘commenced. ` on ‘16th 
Januáry, 1969 'and the appellant before 
the Supreme _ Court was examined оп 
that day as ‘PW’. `1, and "his evidence 
continued to be recorded till 20th ` Feb- 
rüary, 1969. ‘In thé course of his evi- 
dence, he has. spoken to his béing a 
tenarit of, the house belonging.to опе 
Seéthalakshrni, and to her having filed an 
application for eviction against him and 
about ‘his purchasing the’ premises: in 
question for “his own occupation on’ 23rd. 
October, ' 1967 and about his requiring the 
pr $ for his occupation.‘ He had 
also ‘filed à number of documents in res- 
pect of the matters spoken to before the 
Rent Controller. "The: tenant had not 
chosen to cross-examine -the appellant. 


Ieai 2 





* (1973). 18.Q.0.761: (1974) 1 S.G:J. 17: 
adia ГАЗ М.В. (S.C.) 14 : 1973 -S.C.R. 691 : 
A.LR. 1973 S.C. 1311. 
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But, ‘on’ 31st March; 1969: both parties 
entered-intó a compromise, whereby the 
tenant agreed to vacate the premises by 
a particular date and the Rent Con- 
troller ''ipassed the Mix order of 
een So l4 i 


“Compromise memo: filed and recorded. 
By consent eviction is ordered granting 
„time, t; vacate ‘till Sth. June; ‚1969. ! 
‚Мо. costs.” i? 


e S 


Tlie | аюы J adgés' have ' oblierved ‘in 
paragraph 24 of their judgment thus: © 


Ma] 

' “Itis. no doubt true that the order on 
-the face of it does not show that the 
- Court has expressed its satisfaction that 


-. othe-requirement of, the landlord is! bona 


Че. сс If. the Court Һай expressed its 
satisfaction in the.order itself, that 
_will conclude the matter. That the 
-iCourt,’ жаз. so- satisfied сап also be 
considered from the point of view 
whether a, stage has. been reached in 
: the proceedings for the. Court to apply 
-its.-mind,.to the relevant question? 
« Other materials on. record can.also be 
itaken ,into ,account to find out if the 
Court, was so Satisfied. ;. . .. The: Jandy 
lord gave. evidence ion. various, matters 
- with particuler reference to ,his requir- 
-ing the house - bona: fide for, his' own 
,'Ooccupation. Не had also filed . as 
referred to Ly usvearlier-as many as 
545 Exhibits, one; of. which, was the 
«order of eviction obtained, against him, 
. being, Exhibit A-45. The, respondent 
did not cross-examine the appellant . 
When the evidence of the landlord was 
, before the Court supported, as it was, 
"by the inhümerable éxhibits filed by him 
it” can surely be stated" that ‘a аре 
“‘had been reached when the! Controller, 
"was ‘called upon'to apply his mind to’ 
the question whether the plea of the 
landlord that he required. the premises 
. for. his own occupation was bona Jide. 
+ There is ‘the further circumstance that 
the tenant did not cross examine the 
plaintiff. On the other hand, he 
.entered into a.compromise in and by 
. Which he withdrew his, defence - and! 
: submitted to a decree for eviction 
: unconditionally. His: withdrawal of 
- the defence, after, the, plaintiff } had given 
: evidence and’ filed - exhibits in support 
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vof ‘his pléa, clearly. shows that he landiord has asked for, possession on 

accepted as true the claim of the land- any one of the grounds on the basis 
lord that:he requires the premises bona of which he could ask for posséssion 
Раг for his. own occupation. He has would be valid". 


accepted the position that the landlord т. the subsequent desision ОЛ 
has made out the statutory require- Dalpatram? in which reference is made to 
ment, entitling him to ask for posses- the said earlier decision, the only question 
sion of the premises. It is this un- for consideration was whether an order 
“conditional withdrawal of the defence passed by the trial Judge in a proceed- 
‘regarding the statutory condition plea- ing filed under the Bombay Rent Control 
ded by the landlord, and the compro- Act, 1947 directing the eviction of the. 
‘mise following it, that was accepted by appellant. before the Supr eme Court was 
the.Court and -а decree. for eviction а nullity, and as such inexecutable.. 


passed thereon, Under those circum- There, the learned J аа have observed 
stances, when the tenant has accepted thus:- 


; the plea of the landlord in our opinion, 
` it is futile to hold that the Rent Con- 
troller- must’ again embark upon an 
enquiry regarding the requirement of 
the landlord being bona fide and ad- 
-` judicate „upon ‘the same. Of course, 
if there is a dispute between the land- 
‘Jord and tenant, the Court must decide 
"the ‘matter’ arid adjudicate upon the 
plea of the landlord. ...It is no doubt 
true ‘that ‘before making an' order for 
possession’ the Court is under a duty to 
satisfy itself as to the truth of the land- 
_Iord’s‘ claim if there is a. dispute ' bet- 
“ween the landlord апа tenant. But 
if the tenant in fact admits that the 
landlord is entitléd to possession on 
' опе or other pf the statutory grounds 
mentioned іп the Act, it is open to the 
Court to act on that admission and 
“Make: an order for possession in favour. 
- Of “the - landlord: without further en- 
" quiry”, ' i 
Alagiriswami, j., who ‘agreed, with, the 
xder- passed, by the other two learned 
[udges who constituted the Bench. along 
with him, «had referred in this judgment 
о; Some English. decisions and. Eu 
di son Ma, ` бог | 


t “These observations very clearly show 
4 that the fact that the Court bad to 
, Satisfy itself did not prevent a consent 
И -'order. , It also shows clearly that a 
compromise or- arrangement as long as 
‘it is not inconsistent with the pro- 
' visions of the Act would not be ob- 
 jectionable. NM АП these decisions 
"amply support the proposition that I 
' have püt forward that an eviction order 
‘based oh a compromise where the 


_“From a conspectus of the cases cited" 
“at the Bar, the principle that emerges 
is, that if at the time of the’ passing. 
of the decree, there was some material ' 
before the Court, on the basis of which, 

the Court could be prima facie satis- | 
fied, about the existence of a statutory. 

ground for eviction, it will. be pre- 

sumed that the: Court was so satis- 

fied sand’ the decree ‘for eviction ap- 

‘parently , passed on the basis of a 

compromise, would be valid. Such 

material may take the shape either of 

evidence recorded or produced in the, 
case, or, it may partly or wholly be 
in-the shape of an express or implied 
admission made in the compromise 
agreement itself. Admissions, if true 
and clear, are by far the best proof 
of the facts admitted. Admissions in’ 
pleadings: or judicial . admissions ad- 
.missible under .section 58 of the Evi- 

„dence Act, made by the: parties or their 
agents at or before the hearing of the 
case, stand on a higher footing than 
evidentiary admissions. The. former 
class of admissions are fully binding on 
the party that makes them and con- 
Stitute a waiver of proof. They by 
themselves can be made the foundation ; 
of the rights of the parties. On the. 


.Other hand, evidentiary. admissions 


which are receivable at. the trial аз. 
evidence, are by themselves, not con- 
clusive.. They can be shown. to be, 
wrong........Since in the present 


‚ case, there was a clear admission in 


the compromise, incorporated in the - 


1. (1974) 2 S.QJ. 21: AIR. 1974 S.G. 471, 





` 
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«decree, of. the , fundamental. facts that 
. could constitute a ground for eviction 
: -under section 12 (3). (a); the execut- 


: Ing.;Court; was inot ;.сотреѓёпі іо: go’ 


2 behind the. decree. апа, dueshonp ats 
validity. кы ist. 


eb oui Lie 


In view “of ‘the’ éndorsement’ ‘referied” to 
above, it‘is not ‘possible: to accept | the coii- 
tention’ of the leartied counsel for the res- 
pondent ' ‘that ‘there was по "consent in’the 
eviction “petition: which’ was. followed by 
ап order of eviction’ being’ ‘passed. apainist 
the responderit. - I find" that- the’ rés- 
pondent had consented' to" à& order of 
eviction’ ‘in the petition based on two 
grounds which are grounds for eviction 
under: F Tamil Nadu ‘Act: хуш of 
1960. 5 ^. JURE 


)!me D UE 
7.. “Therefore, having regard to the, afore- 
said. two decisions of the Supreme . Court, 
I. hold.that:the order made in such.a 
petition on the consent:of the:respondent 
is valid. The appeal is, щн 
allowed mith. costs, No. leaves, ;: 


M 


B | " 3 “Appeal, allowed. 
eod i T E : Eon ГД; o 2 
IN THE HIGH COURT OF, JUDICA- 
‘TURE, AT MADRAS. зз... Um 
PRESENT: Eq бейгана, 3 guo Ў 
Minor. ] ` Meenakshisundaram : ~ and 
another. . F enor Appellants 
pe н E 
Paul Asari , |, ‚‚ Respondent. 


Transfer of CAN. яа jd V of 1882), 
section 114—Purchase of site-—Attorn- 
ment of tenancy by tenant to purchaser— 
Default in 'фаутёпї! ‘of -vent—Suit for 
eviction‘ dnd 'possession—Suit decreed— 
Appeal by" ‘tenant—O fer? by-tenant to 
pay the arrears | accepted by -appellate 
Court and appeal --allowed—Appeal. by 
landlord —Section- 114!of the. · ‘Transfer 
of Property Act held andy pee Ve 


tiom ordered. ' 


1 
1 


'The plaintiffs puschased. the he РОБЕ 
1 їп the „plaint schedule and the, defen- 
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. *S.A. No. ‘1633 of 1973: ! . 
б. 100 ИСА 1976. 
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“дап. who was a:tenant had orally: attora- 


:ed-tenancy to the purchasers. - However, 
:subsequeritly- ‘ће. ‘defaulted іп: Не. pay- 
:menti of rent. .Ѕіпсе the tenant wasia 
‘chronié! defaulter, the . plaintiffs, filed. à 
süit for recovery: "of possession `> » and 
arrears:of'rent. The- suit. was'decreed 
as- prayed for. i , The tenant filed ап ap- 
-peal'and offered to'pay the'arrears of ent 
and ‘pleaded һе might be -allowed to. con- 
tinue as tenant under section 114 of the 
‘Transfer of' Property: Acts: This “was 
‘accepted "and the appeal ‘was ' allowed: 
Tha - Potoni filed a second appsali = 


"ad. a `The. present, is- not? a сазе of for- 
feiture but of determination of tenancy, 

‘Therefore, there was no scope, for, the 
application of section 114 of, the. Trans- 
fer. of, ‘Property Act as done by the- lower 
‘Court... It-was clear from the facts that 
the. оме had. been. a chronic .de- 
faulter. Therefore there, was, по scope 
for exercising any equitable. : powers | for 
the purpose. of кеш the, respondeat 
‘from. eyiction. _[Paras.., 6 and 8. J 


Cases. ‘referred +0: bau s 


099. Ali hak v. Mirza;Wahid Beg 
and» another, A.I.R. 1966. All; 165; 
Janab: Vellatki and others . y. “Smt: 
Kadervel Thayammal; (1957) 70 L.W. 
4006* 1957. М.М.М. ДЫ: An al К. 1998 
:Маё..232. Е 


Appeal against the dectée op the Cod 
of the Principal" Subordinate’ Judge, 
‘Tuticorin i in Appeal Suit No.' 51 of 1972 
'preférted' against the decrée of the Court 
‘of the District Müunsif of’ Tuticorin an 
Original, Suit No.. 6 of 1970."7- +": 


K. lagiriswcmi ‘and, „М. гат, 
for „Appellant. | . 


В. Lakshminerayana m Е : "s. ` 
а and V. Кышкы 
for Resporident. " Ө, Mn 


The ‘Court, delivered ds following, 


3 


: JUDGMENT. —The plaintiffs are the appel: 


Jants. "They are the owners of a: site 
given in the plaint schedule. : They: pur: 
chased the site on 5th May, 1966 by 
means: of-a: registered ` sale deed.. The 
defendant had taken the. site from the 
previous owners on ground rent and hac 


1538 


put up a shed for his automobile work- 
shop. Тһе defendant orally attorned to 
the plaintiffs and continued as their tenant 
on a monthly rent of Rs. 30. He had 
agreed to pay the rent for each month 
on ar before the last day of the month. 
However, the defendant defaulted to 
pay the rent from May, 1966 to Novem- 
ber, 1966. - The plaintiffs were,.there- 
fore, obliged to file a suit against ше 
defendant for the recovery of the arrears 
upto November, 1967 in O.S. No. 43 
of. 1968 on the file of the District Man- 
sif’s Court, Tuticorin. A decree was 
passed against the defendant. Thede- 
fendant again defaulted to pay the rent 
due from December, 1967 to November, 
1969 amounting to Rs. 720. ` As the 
defendant had been defaulting to pay the 
rent for the site, a registered ntoice was 
sent to him on 28th March, 1969 de- 
manding the arrears of rent also ask- 
ing him to vacate the premises on 30th 
April, 1969 and deliver possession of 
the same to the plaintiffs оп 1st May, 
1969. "The 'said notice intimating the 
plaintiffs intention to terminate {һе ten- 
ancy was received by he defendant on 
3rd April, 1969. The defendant neither 
paid the arréars of rent nor vacated the 
premises. Therefore, the plaintiff came 
forward with a suit which has given rise 
to the second appeal to evict the defen- 
dant and for recovery of possession and 
arrears of rent. 

2. In the written statement the defen- 
‘dant contended that proceedings could be 
taken only under the Rent Control Act, 
that the rent covered by the decree in 
O.S. No. 43 of 1968 had also been 
paid and that the plaintiffs had no right 
to demand future rent, as they had 
agreed to adjust the balance due to the 
defendant under the mortgage money 
reserved with the plaintiffs in their sale 
deed. According to the defendant, there 
was no arrear nor was there any wilful 
default. He disputed the receipt of the 
notice dated 3rd April, 1969 and contend- 
ed also that the said notice was not a 
proper and valid one. He, therefore, 
contested the plaintiffs’ claim for decree 
for future rent and also for eviction. 


3. The trial Court rejegted the defen- 
dant's contentiofls and decreed the suit as 
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prayed for with costs. The defendant 
thereafter appealed. Before the.learned 
Subordinate Judge, the learned. counsel 
for the defendant did not press the ap- 
peal on its merits. His only argument 
before the learned Subordinate Judge 
was that he paid the amount as decreed 


in the suit and that hé was further de- 


positing a sum of Rs. 360. He Stated 
that he was prepared to pay any amount 
that might be found to be due and -he 
undertook also to. pay the rent regularly 
thereafter. Не wanted | the Court to per- 
mit him in equity to pay the arrears and 
continue to be the tenant as before urider 
section 114 of the Transfer of Property 
Act. “The learned Subordinate Judge, 
accepting this. submission, held that the 
ends of justice would be met by grant- 
ing the defendant the relief he prayed 
for viz., to allow him to -deposit the 
arrears and. to continue in possession on 


-the same terms.as before. 


2) ~ + "E ЖЭ 


4. ju {нё - présent . second appeal- the 
learned counsel for the appellants (plain- 
tiffs) submitted that this is not a case to 
which section 114 of:the Transfer of 
Property Act would have any applica- 
tion and that the Court below was wrong 
in granting the relief based on that pro- 
the , defendant-respondeat. 
Therefore, the only question that arises 
for determination in the present -appeal 
is as to whether: the provisions- of sec- - 
tion 114 applied ‘to the facts herein. 


5. Section 114 ішпе as follows: 


“Where a lease of immoveable pro- 
perty has determined by forfeiture 
for non-payment of rent, and the lessor 
sues to eject the-lessee, if, at the hear- - 
ing of the suit, the lessee prays or 
tenders to the lessor the rent in arrear, 
together with interest thereon and аш 
full costs of the suit, or gives such 
security as the Court thinks sufficient 
for making such payment within 
fifteen days, the Court may, in lieu of 
making a decree for ejectment, pass 
an order relieving the lessee against 
the forfeiture; and thereupon Ше 
lessee shall hold the property lehsed 
as if the forfeiture had not occurred." 


ba 


I}... к оа U. PAUL ASARI (Sethuraman, 7.) 


As to what is meant. by forfeiture would 
be clear from a reading of section. 111 
( 9) which runs as follows :— 


“111. ^A lease of immoveable .. pro- 
perty determines .......... (g) by 
forfeiture, that is to say: (1) in case 
the lessee breaks an express condition 
which provides that, on breach thereof, 
'{һе lessor may re-enter; or (2) in 
case the lessee renounces his character 
as such by setting up a title. in a third 
person or by claiming title in himself; 


or (3) the lessee is adjudicated an. 


insolvent and the lease provides that 
the lessor may re-enter.on the happen- 
ing of such event; and in any of these 
cases the lessor or his transferee gives 
notice in writing to the lessee of his 
intention to determine the lease". 


In the present case reference is neces- 
sary only to requirement No.: (1) men- 
tioned above viz., in case the  lessee 
breaks an express condition which pro- 
vides that, on breach thereof, the lessor 
may re-enter. The present is a case of 
an oral lease. There is no dispute.about 
this on either side. There is no provf 
of any express condition providing that 
on breach thereof, the lessor may re- 
enter. Having regard to the averments 
in the plaint and the notice that passed 
prior to the suit, it is clear that in the 
present case the plaintiffs did not exercise 
any right available under section 111 (g) 
of the Transfer of Property Act. The 
plaintiffs stated in the plaint that the 
defendant had been in arrears.requiring 
institution of two suits and that the 
defendant had been asked. to vacate тле 
premises on 30th April, 1969 and deli- 
ver possession of the same to the plain- 
tiffs on 1st May, 1969. It is clear on 
the facts herein that there is no attempt 
at exercising any forfeiture clause, by the 
plaintiffs. This is. only :а case of a 
determination of the tenancy as provided 
in clause (4) of section 111 of the Trans- 
fer of Property Act which runs as fol- 
lows:— Е . 


"111. A lease of immoveable property 
determines.. 


(5) on the a of a notice ta 
determine the lease, or to quit, or of 


an 
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intention to quit, the property leased, 
duly given by one party to the otker”. 


Section 114 cannot, therefore, apply to 


a case where the lease has not deter- 
mined by forfe:ture for non-payment of 
rent. 


6. In Riyasat Ali Khan v. Mira Wahid 
Beg and another’, a learned Judge of the 
Allahabad High Court had occasion to 
consider the scope of the provisions of 
section 114. "That was a case of a ten- 
ancy of a building belonging to the plain- 
tiff. `The plaintiff filed a suit for eject- 
ment on the ground that the defendant, 
the tenant, had sub-let a portion of the 
house and also failed to pay arrears of 
rent within one month of receiving. che 
notice of demand. The trial Court as 
well as the first appellate Court rejected 
the allegation of sub-letting; but they held 
that the defendant had not paid the rent 
for more than 3 months in spite-of 
demands. Therefore, they decreed the 
suit for.eviction. In the second appeal, 
the learned counsel for the defendant, 
who was the appellant, claimed the relief 
under section 114 of the Transfer of Pro- 
perty Act so as to save him from fo:- 
feiture of tenancy. In disposing of this 

argument, the learned Judge ой out 
as follows: 


"[ think this argument is based on a 
misapprehention of the scbpe of sec- 
tion 114. As this request for relief 
is frequently made before me on behalf 
of tenants, I think it is desirable to 
explain the scope of this section. 
'There are different ways of terminat- 
ing а tenancy. Опе of them is by 
‚ побсе, another by forfeiture. А 
monthly tenancy is determined by one 
.month's notice by either party. In 
such a case, there is no question of for- 
"feiture. Buta tenancy máy be prema- 
turely terminated by the landlord if 
there is a forfeiture clause entitling 
him to do so. The right of forfeiture 
15 ordinarily Limited to cases where the 
tenant is guilty of same kind of mis- 
conduct as for example non-payment of 
rent. Section 114 enables the Court 
to grant a tenant relief against for- 





1. A.LR. 1966 АП. 165, 
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«- feiture. for: non-payment of rent. lt 
. applies:to those^cases where. the land- 
lord invokes his rights under what is 
“руй as а forfeiture clausé and'deter- 
mines the lease by forféiture and ses 


' Чо eject thé tenant"? P 


The present is also a case not of for- 
féituré; but, of’ determination of tenancy 
for ion-payment of rent. “Therefore, 
еге’ i$ no scope for the application’ of 
section 114" of thé Transfer of' Property 
Act as done by the lower! ‘appellate С Court. 


4 


7... The Кайра ж, ifor. the: respon- 
dent invited my attention. to a«decision. of 
a Bench of this Court in'Janab, V ellathà 
and others ү. Smt. К. Kadervel Thayam- 
mal, ‘That was a, case of an agricultural 
lease and the. question. before this Court: 
was whether section 114 could Бе applied 
to such a.case. : It was held that the Court 
had power. to give relief against forfei- 
ture independently of the provisions of 
section 114, if justice, equity and good 
consciencé, required: it. ..:Therefore,, 
though: in that case there. was only an 
agricultural. · lease,.;;which, did mot come 
within .the purview of the! section, it was 
held that a Court exercising the powers 
which. it had-possessed even prior to :the 
Act, would .relieve against forfeiture, for 


non-payment of rent of such conditions, 


as might appedr equitable. on the facts 
óf ‘each: partjcular case. " In granting the 
relief, ‘the Court, it was pointed gut, was 
not bound by the conditions laid ‘down i in 
that section. "This decision has absolute- 


ly no application to the facts’ herein. І. 


am not’ concerned with the question as to 
whether “in relation to an agricultural 
lease the ‘principles of séction 114 could 
bé applied. This is a clear i case of ter- 
mination, of tenancy for non-payment’ of 
rent and this is also a case to which the 
provisions ‘of the Transfer. of Property 
Act. are ‘strictly applicable: . In the cir- 
cumstances, though: the. provisions of 
section 114 may, in a given, case, ‘apply, 
still on the facts of this particular case, 
in the, absénce of a forfeiture or, the 
determination of the lease of immoveable 
property by forfeiture, it is clear that the 


1. (1957) 70 L.W. 1006: 8957) M.W.N. тп 
A.LR. 1958 Mad. 232. 
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ио: of section. 114 have. no appli- 
cation... o. 7. J s. E ae GY ш 


‘ 
y 


8, The learned counsel for die respon? 
dent submitted . that even independently 
of section. 114.in -the present ‘case. this 
Court'maly: grant! ће equitable relief. of 


.saving' the. respondent from: eviction ánd 


that this.is what-has been: done. by. the 
judgment i in the Court below.  I.do:not 
find'thatthere аге ‘any circumstances 
which : would. justify my exercising any 
powers’ available in the equitable jurisdic- 
tion-so as to help the Tespondent from. 
eviction.. 'It.is clear from the facts.that' 
the respondent has -been chronic-defaulter. | 
The appellants had to file two:suits for 
the ‘purpose ‘of realising the arrears of 
rent. Therefore, there'is no scope for 
exercising dny equitable. powers forthe 
purpose of relieving the respondent, from 
eviction. : 





ul adi ' 


9. The yon co Ша then sisbrhitted? 
that <in ‘the present’ case’ there" weré"ino 
afrears at all, ‘because the’ respondent’ 
was the mortgagee of the property aad: 
the interest payable on the mortgage was’ 
liáble'tó be’ adjusted as against the ent! 

There -is' absolutely no substance’ in this? 
submission.’ This’ submission appears? 
not to have been! {акеп in the lower-ap~’ 
pellate Court. Though in the written! 
statement there i is a mention of'some ads? 
justinents 'of the rent as 'against the inte! 
rest, due, still the ‘learned ‘counsel’: ‘for, tlie: 
réspondént: having’ given їр. апу argu” 
ments’ оп the merits of the appeal before! 
the learned Subordinate Judge and cón-' 

fined bis: submission ' only tò the appli 
cability of section 114." I. do not-think' 
it possible to go into this new question, 
at this stage. | P 





10. "fhecsecondi appeal ilb Medos 
be allowed. There will be no’ order as: 


to costs. No leave. ved e ; 
SII ues | | Appeal, allowed, 
. І ЗА 
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THE SUPREME COURT OF INDIA. 
(Givil Appellate Jurisdiction.) - 


Ралзинт+!—А. G: шз and P. №. Shinghal, 


P. vastas eL: аңа. another 
MEME А Appellant 


b. 


D. S. Ramireddi id another А 
Í " — Respondents. 


Madras Estates (Abolition 2d Conversion 
"into Ryotivari) Act (XXVI. of 1948), section 
19-(b) (Gi) Issue of ryotwari pne under — 
“Requirements. 


The Tandholder in order naa йе 
to а ryotwari patta under section '13 (b) 
(ili) of the "Madras Estates (Abolition 
and Conversion into Ryotwari) Act must 
prove that: he has cultivated the land 
.himself or by his own servants or hired 
labour from ist July, 1945 and has 
„been in direct and continuous possession 
‘of the land from that date. The require- 
ment of section 13 (0) (iii) is not satis- 
fied ifthe landholder is merely able to 
show that there was an intention to culti- 
vate or resume the land: for: cultivation. 
It cannot be contended that:the words 
‘has cultivated’? could imply a mere 
intention to cultivate. [Paras. 3, 8.] 


Cases referred to: ioo { 
Periannan v. A.S. Ат ап Коой; (1952) 1 
M.L.J. 71 i 64 L.W. (Supp.) 1 i V.L.R. 


+ С.д. No, 1202 of 1968. 27th February. 1976. 





(1952) Mad. 741i АЛ.К. 1952 Mad. 323 
(F.B.) ; Chidambaram. Chettiar v. Santhana- 
tamaswami Odayar; (1968) 2 S.C.R. 754: 
(1968) 2 M.L.J. (S.C.) 83 : (1968) 2 
An.W.R. (S.C.) 83: (1968) 2 Sc © 
AIR. 1968 S.C. 1005. . 


K. San and R: Gina A for 
Appellants, dsl 
P. Parameshward Rao and Т. V. 8. 


Narasimhachari, for Respondent No. 1. 


‘The Judgment o of the Court was delivered 


by 


Gupta, F.—This P by id leave 
arisés out of a proceeding started su 
motu by the Additional Assistant Settle- 
ment Officer, Chittoor, under section 
15 (1) of the Madras Estars (Abolition 
and. Conversion into Ryotwari) , Act, 
1948. Section 15 (т) геайз: . 


“Determination of lands in which the 
landholder is entitled to ryotwari 
patta under foregoing provisionsi— 


(1) The Settlement Officer ‘shall 
examine the. nature and history of all 

. lands inrespect of which the landholder 
claims a ryotwari patta under-sections 
12, 13 Or 14, as the case may be, and 
decide in respect of which lands the 
claim should be allowed. ie 


2. The first respondent who А 
the land іп question on 12th May, 1950 
claimed a ryotwari -patta in respect оі 
the-same under section 13 (5) (iii) which 
isin these terms: 


«13. Lands in inam estate in which 


landholder is entitled to a ryotwari- 
patta:—In the case of an inam estate,- 


the landholder shall, with effect on 


and from the notified date, be. entitled’ 


to a ryotwari patta in respect of; 


dioc om 
0.9... * 2.5 i 
. i) ж А $ | o 


(iii) all lands (not "being: (i) hat 
‚ lands, (ii). lands.of the, description 
. specified . лп, section 3,: clause: (16), 
. sub-clauses (a) (^) and (c) of: the Éstates 
Land Act, or (iii) forest: lands) which 
have been abandoned or relinquished 
` by a‘ryot, or which have never been 
in the occupation of a ryot, provided 
. that the landholder.has cultivated 
such lands himself by his own servants 
or hired labour, with his own or 
hired stock in the ordinary course of 
husbandry, from the 1st day of July, 
1945 and has. been in direct and conti- 
nuous possession. of such | lands from 
that date... . 


Explanation. «Cultivate? in this clause 
' includes the planting and rearing of 
: topes, gardens and orchards, but does 

not include the rearing of topes: of 

Spontaneous growth”. : І fa 


3, Tt is clear that the landholder in 
order to be entitled to a ryotwari рана 
inder section 13 (b) (ii) must prove that 
ie has cultivated the land himself or by 
is own servants or hired labour from 
tst July, 1945:and has been in direct 
ind continuous possession of the land 
rom that date. It appears that before. 
Һе suo motu enquiry under section 15 (т) 
iad commenced, a ryotwari patta in 
espect of the same land had been grant- 
@ jointly in the names of the first 
espondent and the two appellants before 
is, This patta was however cancelled 
is it had been issued without enaniry and 
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the present enquiry under section 15 
(1) was started. The appellants prefer- 
red: objections to ithe- claim put forward 
by the first respondent stating that they 
were in:possession of the land and had 
been cultivating it for the last 30 years. 


To refute the appellants’ claim of posses- 


- sion, the first respondent filed a certi- . 


‘judgment in_ Original 
1959 of the District 


fied copy of the 
Suit No. 245 of 


Munsif's Court, Madanapalle, which was . ` 


instituted by the first respondent “for 
declaration of his title to the: landin 
dispute and..for ' permanent injunction 
restraining the appellants, who were 
impleaded as defendants, from inter- 
fering with his peaceful possession: - . This 
suit was decreed and the defendants 
were restrained from interfering with 
the first respondent’ 5 possession of the 
land. ‘The’ first respondent also filed 
the certified copy, of the decree (Exhibit 
P. 3) passed by the subordinate: Judge, 
Chittoor, affirming. im appeal the deci- 
sion. of the District . > Munsif. , The 
Assistant Settlement Officer, disregarded 
Exhibits P-2 and: P-3 on the view that 
the appellants were not parties to the 
suit. This was |plainly wrong. as ‘it 
appears from thóse exhibits that ‘the 
appellants were the defendants‘ in tlie 
suit. However, the Assistant Settlement 
Officer also found]. that the ‘ first respon- 
dent Һай failed to prove personal and 
continuous cultivation from ist July, 
1945; his own case being that-he had 
reclaimed the land after his pürchase 
on r2th' May, 1950; The Assistant 
Settlement Officer therefore, rejected the 
first respóndent's claim and held that the 
land would be ! ' treated аз “asséssed 
wastes e ч ZEE 





4. From the dem et ‘the Assistant 
Settlement Officer the first responderit 
took an appeal to the Estates Abolition 
Tribunal, Chittoor. The appellants 
before us also preferred ati appeal to the 


Trithimal -anestinning the findine that 


y. | - 4P.- VENEATASWAMI 0: D. S. RAMIREDDI ( Gafta, Б j 5 


the land.should be treated as , assessed 
waste. The . Tribunal dismissed the 
appeal, of the first respondent, affirming 
the decision ,of the Assistant Settlement 
Officer that, the first respondent had 
failed to prove that he had been culti- 
vating the. land since rst July, -1945, 
and, allowed. the other appeal reversing 
the decision that the land is to be treated 
as assessed waste, on the view that the 


fact that a,ryotwari patta had once been ' 


issued in-,respéct of the land indicated 
that the land. was cultivable, "E 


5. ‘The ‘first respondent movéd the 
High Court under: Article 227 of the 
Constitution: challenging the orders pas- 
sed by the Tribunal on the two appeals. 
Civil Revision Petition No.: 15 of .1966, 
directed against the -order rejecting the 


first, respondent’s , claim for a ryotwari 


patta. and Civil Revision No. 807, 0f. 
1966," against. the order -allowing е 
appeal of the. appellants were- disposed. 
of. by the High Court Љу, a, common, 
judgment on 21st August, 1967. The 
High, Court agreed with the Tribunal 
that, the fact that a ryotwari patta had 
previously been issued in respect of the 
land and the further fact: that. admittedly, 
since 1950 the land was being.cultivated, 


the, ,only dispute, being: which : of ; the, 


. parties did, it, was. clear indication. that 


' «the land was cultivable , ‘and: as such it 


could - not, be treated as, assessed , wastes , 
: However, the, High. Court, relying on. a. 
Full. Bench decision of the ‘Madras High 
Courtin Periannan v.A.S. Amman Kovil!,held 
that the test employed by the Tribunal; 
that the landholder should prove that he 
had been personally cultivating the land 
was"not the' proper test ánd ‘that it was’ 
sufficient if'he was able to show that there 
was ari intention to ‘cultivate or resume 
the" land “for ’ cultivation: Оп these 
findings the High Court set aside the 


o~ 


1. LLR.(1952yMfad.741: (1952) 1 MLJ. 
71:9 TW, (Supp.) 1: A.L.R. 1952 Mad. 323 
) 





orders of the Tribunal and directed the 
Tribunal to. dispose: of the appeals afresh 
in the light of the observations made in 
its judgment. 


6. , It is. the case of both mR that 
thé land is cultivable “arid cannot. be 
treated as assessed waste. It would appear 
that, the’ High Court’ also agreed with 
the “Tribunal that the land was culti- 
vable "which means that the High Court 
affirmed. the ‘order of the Tribunal 
allowing thé &ppeal preferred | to it by 
the appellants before us, and Civil 
Revision Petition No. 807 of 1966, should 
have been disposed of accordingly. 
Therefore, the order of the High Court 
directing the Tribunal to hear afresh 
also this appeal. seems to 'be an obvious 
mistake. The matter is, "however, fur- 
ther complicated by the statement made 
by the appellants’ in the special leave 
petition that the intended appeal was 
against the order passed in Civil Revision 
Petition No. 807: of 1966: .'Оп the 
judgment of the High Court the matter 
that remained to be disposed of was the 
first. respondent's;claim for a ryotwari 
patta.which was the sybject-matter oi 
the appeal'to the Tribunal preferred by 
the first respondent. . On à -reading oi 
the petition it is plain that the grievance 
of the appellants was: really. against the 
order remitting the: case. of the first 
respondent to the "Tribunal for: a. fresh 
hearing; the Tribunal, as already. stated, 
had decided against the. first respondent. 
The present appeal appears to us to be 
directed ‘against the: common judgment 
of the. High: Court, limited’ to that part 
of it which deals. with the claim of the 
first: respondent, and ‘the reference -tc 
the Revision Case No.807 only, it seems. 
as Mr. Jayaram, learned counsel fo: 
the. ‘appellants submitted; .was a. slip. 
For the first ‘respondent ‘Mr. Rao tool 
an objection that the appellants before u: 
were | “not parties i in Civil’ Revision: Case 
Nó. 1 5 “of 1966,. arid that, as;such; they 
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could not appeal against the order 
разѕей in that case. The appellants who 
had filed objections to the first respon- 
dent's application for a ryotwari patta 
might froperly have been parties to 
the appeal the first respondent had filed 
before the Tribunal and, though they 
were not impleaded as parties, the 
Tribunal appears to have disposed of the 
appeal after hearing them. The appel- 
lants thus were entitled to be made 
parties in Civil Revision Pétition: No: 
15 of 1966. However, it appears that 
even in the High Court they were heard 
not only on the character of the land 
which formed the subject-matter of 
Civil Revision Case No. 807 of 1966, but 
also on the question whether the first 
respondent was entitled to a ryotwari 
patta which’ was the controversy i in Civil 
Revision Petition No.15 of 1966. We there- 
ore, decided to hear the appeal on merits. 


7. Тһе Only: question that arises for 
lecision is whether the High. Court was 
ight in holding that the requirement of 
ection 13 (ô) (iii) of the Actis satisfied 
fthe landholder is able to show that 
here was an'intention:to cultivate or 
esume the land for cultivation. The 
Tigh Court ‘directed the Tribunal to 
sconsider the question from: this aspect.. 
or.the view it had taken, the High Court 
Неа on the Full Bench decision of the. 
Aadras High Courtin Periannan v. A. S. 
(aman Kovil!.. The Madras Full Bench 
ecision on this point is based on' 2 cons- 
"uction of section 3. (10) of the Madras 
states Land Act, 1908. This.Court in 
'hidambaram Chettiar v. Santhanaramaswami 
Mayar?, construing the same section $ 
10) which defines. private land, 
eld ; ZEN 
—— =з e € 
1. (1952) 1 M.L.J.71: 64 L.W. (Sepp) 1: 
LR. (1952) Mad. 741: A.LR. 1952 Mad. 323 
ү 3. (1968) 2 S.C.R. 754: (1968) 2 MLJ. 
4) 88° (1968) 2 An.W.R. (5:С.) 83: (1968) 2 
10.J. 568 : A.I,R. 1968.5.0. 1005, . 
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“It seems to us that the définition' 
read as a whale indicates clearly: that 
the ordinary test for ‘private land’ is the 
test of retention by the landholder for 
his personal use and cultivation by him! 
or under his personal supervision. No' 
doubt, such lands may be let on ‘short 
leases for the convenience of the land» 
holder without ' losing their distinctive! 
character; but it is not the intention 
or the scheme of the Act to treat’ as 
private those lands with reference: to 
which the only peculiarity is the fact 
that the landlord owns both the warams 
in the lands and has been, ‘letting 
them out on short-term leases.” ` 


8. Having thus stated: the law; this 
Court distnissed the appeal with the 
observation that fin the present case 
there is no proof that the lands were 
evtr “directly cultivated ‘by the: land- 
holder", Thus even on the provisions 
of the Madras Estates Land Act, 1908 
considered- by the Madras Full Bench, 
this Court appears to have taken a diffe- 
rent view. Apart from this, the provi- 
sions we are concerned with, namely, 
section 13 (b) (ii) of the Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act, 1948, requires as a condition “that| 
the landholder has cultivated such lands 
himself, by his own servants or hired 
labour .....". We are unable to agree that| " 
the word “has cultivated” could imply 
а mere intention to cultivate, -In our 
opinion, in view of the clear terms of 
section 13 (5) (iii) there is no warrant 
for a reconsideration oe te question by' 
the Tribunal. 


9. ,Accordingly, we .allow this apical 
set aside the order of the High. Court 
and restore that of the Tribunal. In 
the circumstances of the case ‘there will 
be no order as to, costs. > 


V.K. 





— Appeal allowed, 
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"THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) - 


Present i—A4. N. Ray, CJ., M. H. Begs 
R.S. Sarkaria; Р.М. Shinghal and’ Jaswant 
Singh, 37. 
. Commissioner of Wealth-tax, Madras 
and others · .. Appellants® 
2. | Pl us 
Late R. Sridharan by L.Rs. — 5" 
ds Y Respondent. 
(A) Special Marriage Act (ХЫП of 
1954), section 21 —Status—Hindu undivided 
family’ or ‘individual— Partition in Hindu 
undivided family—Divided member martying 
Christian woman under Special Marriage 
"Act, (XLIII of 1954)-Son born out of 
wedlock— Whether 'Hindu---Pather declaring 
that hé and his son formed Hindu undivided 
Jamily-— Declaration whether Sufficient to esta- 
blish that son was brought up as Hindu—Pro- 
vision regarding succession tò property under 
Special Marriage’ Act—Effect. of —Whether 
Jather and son ‘constitute: Hindu undivided 


family, "` 
(B) Indian come-tax “Act (XI of i929), 
section 3. N 


(G) Еренак Act E -of 1957), 
section ' g. +9 


The. assessee along Vid his father and 
brothers constituted а Hindv undivided 
family governed by Mitakshara law. On 
28th June, 1952, while he was still un- 
married, a partition took place, between 
him, his brothers and his father. As a 
result of, this partition, sharesi in certain 
limited companies fel] to this share. On 
14th June,, 1956, the assessee married a 
Christian woman ‘of Austrian descent, 
under the Special Marriage Act,1954, On 
29th November, 1957, а son was born out 
of this wedlock. For the assessment ycars 
1957-58 and 1958-59, the asssesee was 
assessed to income-tax and wealth- tax in 





'.* G.A. Nos, 1399. to 1403 of 1970. and С.А. 
No. 301 of 1974. · 29% Abril. 1976, 
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the status of an individual"! on his own 


‘declaration to that cffect. In the dssess- 


ment proceedings in respect of income- 
tax and wealth-tax for the asgessment 
years 1959-60, 1960-61 and 1961-62 and 
in the assessment proccedings under the 


. Expenditure-tax Act forthe year 1961- 


‘62, the assesses claimed to be assesscd 
in the status of amember of Hindu un- 


‘divided family consisting ofhimsclf and 


his son contencing thatthe property held 
by him was ancestral and his son was a 
Hindu. The High Court, on a reference, 


-held that the assessee and his son consti- 
‘tuted a Hindu. undivided- family for pur- 


poses of assessment underthe Income- 
tax, Wealth-tax and Expenditure-tax 


‘Acts, On appealto the Supreme Court, 


Held, that the assessee and his son ccnsti- 
tuted a Hindu undivided family for pur- 
poses of assessment under the Inceme-tax, 
Wealth:tax and Expenditure-tax Acts, 


Legitimate children cf a Hindu father by 
a Christian mother who are brought up 
as Hindus would be ‘governed : by Hindu 
Law. [Para. 20.] 


Having been begotten out of a valid and 
lawful wedlock,the son was a legitimate 
child and lineal descendant of the asses- 
sec. There wasno materjal on the record 
to show that the son was not brought up 
asa Hindu or that he did not conform 
to the habits and usages of Hinduism or 
that he was notrecognised as a Hindu 
by'the'society surrounding him or that 
he became a canvert to another faith, 
The assessee had also unequivocally 
acknowledged: and expressly declared 
that he and his son formed a Hindu un- 
divided family. This declaration in the 
circumstances wassufficient to establish 
that the son was brought up as a 
Hindu member of the family to which 
his fathcr belonged. Thercfore, the 
son was a Hindu and he could validly 
be a memher of the Hindu vndivided 
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family headed by his: father and Бе 
governed by Hindu Law: [Рата. 23.} 


Séction 21 of the Special Marriage Act, 
1954, guarantees inter alia to the issue of 
the person whose marriage has been 
solemnized under the Special 
Marriage' Act à collateral statutory 
tight of succession to the estate of 
‘the latter in case he dies intestate. 
lt does not in any way impair or 
‘alter the joint family structure between 
an assessee and his son; Nor does “it 
affect the discretion vested in a Hindu 
assessee to treat his properties as’ joint 
family properties by taking into his fold 
his Hindu’ sons so аз to constitute 
joint family, properties. [ Para. 24.] 


Cases referred to — 


Gowli Buddanna v. Commissioner of Income- 
tax, (1966) 60  I'T.R. 293: (19€6) .3 
S.C.R. 224 : (1966) 1 S.C. J. 686: (1966) 
1I.T.J.576: А.Т.К. 1966 S.C. 1523; 
Shastri l'agnapurushdasji and others v. Muldas 
Bhundardas' Vaishya and another, (1966) 2 


8.С.]. 502: (1966) 3 S.C.R. 242 : A.LR.: 


1966 S.C 1119 ; Bhagwan Koer v. F.G. 
Bose and others, І.Е. (1904) 31 Cal. 11 
(P:C:); Lingappa Goundan v. Esudasan, 


Іл, К. (1903) 27 Маа. 13; Mothey: Anja’ 


Ratna Каја Kumar v. Konely Narayana Rao 
and others, 1952 S.C.J. 507: (1952) 2 
M.L.J.342: 65L W. 1:: ALR. 1953 
S.C. 433;.Ananthayd у. Уна. ІТ. К, 
(1893) 17 Mad. 160, 


Appeals from the judgment and order of 
the-Madras High Court, dated 20th 
December, 1968, in Тах. Case No. 314 
of 1964 (Reference No. 82 of 1964). and 
8rd April, 1972, in Tax Case No. 328 of 
1966 (Reference No. 88 of.1960). 


S.T. Desai, Senior Advocate (ў. Rama- 
murthi, Advocate, with him), for Appel- 
lant i in С.А. Nos. 1399 to 1403 of 1970. 


S.P. Nayar, Advocate; far Appellant in 
С.А, No, 301 of 1974, 


_ this judgment as 
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„S, Swaminathan, Senior Advocate (Муз. $, 
Gopalakrishnan, Advocate, with him) 5 for 
Respondent. 


The judgment of the Court was’ deli- 
vered by | "ur 


-Jaswant Singh, J'—These appeals Ns. 


1399 to 1403 of 1970 and 301 of 1974 by. 
certificates granted by the High Court of 
Madras shall be disposed :of together by © 
en they raise common., 
question of law and fact., болу) 
2. The circumstances giving rise to these S 
appeals are: The late R. Sridharan along 
with his father and brothers constituted 
a Hindu undivided family governed. by 


 Mitakshara law. On 28th June, 1952 while 
‚һе was still unniarried, a partition “took 


place between him, his brothers and hig 
father, Asa result of. this partition, a 
block of shares iniT; V. Sundaram Iyengar 
and Sons Private Limited and three other 
limited companies fell. to his share. On 
14th June, 1956 Sridharan married Rosa 
Maria Steinbchlér a Christian woman of 
Austrian' descent, under the Special 
Marriage Act| (XLIII of 1954). 
On 29th November, 1957, a son named 
Nicolas Sundaram was born out: of 
this wedlock. Fór the assessment years 
1957-58 and 1958. 59, Sridharan was 
assessed to income-tax and 'wealth-tax ' 
in the status of an‘individual’on-his ‘own, 
declaration to that effect. In the assess- 





ment proceedings in respect. of income- ` 


tax and wealth: tax forthe assessment 
years 1959-60, 1960- 61 and 1961-62 and 
in the ‘assessment proceedings. wider. 
the Expenditure-tax Act’ for the year 


1961-62, he claimed to be assessed in 


the status of а membez of a Hindi 
undivided family consisting of ‘himself ' 
and: his sons Nicolas ‘Sundaram, con- 
tending that the property held by. 
him was ancestral and Nicolas Suni : 
daram was a. Hindu. The Income-tax 
Officer, Wealth- tax Officer and, Expendi- 


1 


ture-tax Officer refused- to'accéde to the. 
contention of Sridharan and assessed him 
in the: status of an’ “individual? as in the ' 
previous years on the grounds that the ' 
value of theshares and other investments : 
standing in hisname being his exclusive-- 
properties and ky virtue . of section 2] of 
the “Special Marriage "Act (XLII of- 
1954), succcssion to. the . property of a 
person, “whose” marriage ` has keen 
solemnized -undér that ‘Act being 
governed by the Indian Sticcession Act, 
(XXXIX of 1925), and not. by the ordi- 
nary Hindu Law, .Nicolas Sundaram 
could'not become a member of a Hindu 
undivided family with his father. Sridha- 
ran'thereupon went up.in appeal to the: 
Appellate Assistant Commissioner but 
remained unsuccessful. The, orders passed 
by the Income-tax, Wealth-tex,. Expendi- 
ture-tax Officers and the:. Appellate 
As'istant Commissioner were also affirm- 
ed in appeals againstthe assessments 
respectively made under the. lncome-tax 
Act, Wealth-tax. Act and the -Expendi- 
ture-tax Act by the Appellate Tribunal. 
In thc course ofits consolidated, - order 
rejecting: the appeals, {Һе -Appellate 
Tribunal observed that although section 
21: of the Special Marriage Act preserved. 
some of the rights in the family property: 
of the children born out of marriagé 
solemnized under that Act, “it did not 
clothe^such offspring with the character 
of Hindus and, therefore, there was no 
Hindu . undivided ‘family of Sridharan 
and his son which covld claim to te 
taxed' as Hindu undivided: family. 


3. Thereafter on the applications made 
by Sridharan under section 27 (1) of the 
Wealth-tax Act, section.66 (1) of the 
Income-tax Act and section 25. (1) of the 
Expenditure-tax · Act, the- Income-tax. 
Appellate Tribunal referred the follow- 
ing common question of law arising 
from its- aforesaid . decision - for.. the 
opinion of the High Court. . Сс. + 


D Я A QU. 4 x . "5 А + 
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' Court. - 


ў. 


‘Whether, оп the facts andin the cir- 
«cumstances of the case,the assesseq and 
- his son.constituted a Hindu undivided 
family forpurpcses of assessment.under 
.the Income-tax, Wealth-tax® апа 
. Expenditure-tax Acts? ? ' 


4. The High Court, following the deci- 
sion of this Gourt іп Gowli Buddanna v. 
Commissioner оў Income-tax1, held that Sri- 
dharan’s claim to be reckoned as Hindu 
undivided family was well merited and 
the Tribunal was in error in holding that 
there was no Hindu undivided family of 
‘Sridharan and his son which could claim 
to be assessed and taxed as such either 
under the Income tax Act or Wealth-tax: 
Act or. the. Expenditure-tax Act. 'The 
High Court accordingly. answered the 
question in the affirmative but granted 
certificate of fitness for appeal; to ‘this; 


© Ж ж 


5. “Sridharan died on n 9th April, 1962. A 
few, days after the valuation date relevant 
for. the assessment year 1963-64 his 
widow Mrs. Rosa Maria Steinbchler 
filed a wealth-tax return claiming that 
the assessment for the . assessment 
year: ` 1962-63 should be made , 

the status of Hindu °` undivided 
family. The, Wealth-tax Officer follow 
ing his earlier decision in the assessment 
proceedings in respect of the previous 
years rejected the claim of Rosa Maria 
Steinbchler ho'ding that she was not a 
Hindu and in any case since her marriage 
with' Sridharar. was under the Special 
Marriage. Act (XLIII of 1954), Nicolas 
Sundaram had no right by birth in the 
properties obtained by the assessee ‘cn 
partition, He further held that Nicolas 
Sundaram could claim Sridharan’s pro- 
perty only under the Indian Succession 
Act (XXXIX of 1925) апа not under the 





(1900) 1 LTJ. 576: (1956) 1 S.C.J. 686: 
(1966) 60 L.T.R. 293: (1966) 3 5.0.8. 224: 
ALR. 1966 5,0. 1523. 
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Hindu law. . Оп appeal, the Appellate 
Assistant Commissioner affirmed the 
order of the Wealth-tax Officer. A fur- 
thér Appeal was preferred: tol: the 
Appellate Tribunal but that too proved 
abortive. The Tribunal, however, 
referred the following question of law 
юг the opinion - of the High Court: 


. “Whether the- assessee, Sridharan and 
-his son constituted in law a Hindu 


undivided family for the purpose of. 


assessment under the Wealth-tax 


Act(XXVII of 1957) ?" , 


8. The High Court answered the 
question in the affirmative i.e. against the 
Revenue observing tbatthe decision in 
the previous reference directly governed 
the facts n the fresh reference. 

7. Үз by. this order of io : High 
Court,the appellant applied and obtained 
leave to appeal to this , Court under sec- 
tion 29(1) of the Wealth-tax Act( XXVII 
of 1957), and Article 133 (1) (с) of the 
Constitution of ‘India. This | is how the 
appeals ate. before us. 


8. . Counsel appearing for the appela 
and respendents have repeated before us 
the contentions respectively advariced on’ 
behalf of the parties. before the. TAS 
Court. 


).. It cannot be disputcd that a joint 
Hindu family consists of all persons line- 
illy descended from a common ancestor 
ind includes their wives and unmarried 
laughters: dt cannot also Бе disputed 
hat property, obtained by Sridharan on 
'artition between his father and brothers 
оша become ancestral property so-far as 
iis sons, grandsons and ‘great-grandsons 
veré concerned who could according to 


Mitakshara law, acquire -an intérest 
herein by birth. Е 
0. The sole question which, however, 


allsfor ovr considération in ‘these appeals 
s whether Nicolas Sundaram i isa Hindu. 


към А 
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governed by Hindu law. It is a matter 
of common knowledge . that Hinduism. - 
embraces, within itself. ‘SO many: diverse, 
forms. of béliefs, faiths, practices апа, 


worship that it is: difficult to define ше 
term ‘‘ Bindu’? with precision. pon { 


п. The. historical and. ‘etymological, 

genesis of the word i Hindu. ээ has been; 
succinctly explained by Gajendragadkar, 
C.J. in Shastri Yagnapurushdasji . and others 
v. Muldas Bhundardas. Vaishya and another, 


12. “In unabridged Edition of Websier's 
Third New Internal. Dictionary of the: 
English ‘language, the term ‘Hinduism 
has been defined às meañing ‘а complex 
body of social, cultural, and religious be- 
liefs and practices evolved in and‘largely 
confined то the Indian sub-continent and! 
mafked- by’ a caste “system, ап outlook 
tending to view all forms and'theories as 
aspects Of one eternal being and? trüth, а 
belief in ahimsa;karma, dharma, samsata;' 
and moksha,and the practice `of the way 
of works, the way“ ‘Of knowledgeY or tke- 
way ‘of devotion as-the means of ‘release! 
from the round of rebirths: ‘the’ way of’ 
life and form of thought of a Hiüdv. Duos 


13. In Encyclopaedia Britarinica inde 
Edition), the term “Hinduism” has been, 
defined as meaning the civilization; of 
Hindus (originally, the inhabitants of the, 
land of the Indus River). It properly, 
denotes the Indian civilization of appfoxi- 
mately the last 2,000 years’, which gradual: 
ly'evolved.from Vedism,'the : religion of 
the ancient Indo-European peoples who 
settled in Indiain the last centuries of the 
and millenium В.С; Because it inte- 
grates a large variety of hetefogenéous elei 
ments, Hinduism constitutes a very com: 
plex but largely. continuous whole, - and 
since it covers the whole of life, it Tias 
religious, social, economic, literary, and 
artistic aspects. Ав; а religion ; Hinduism 


; 


(1966) 3 5.0.8.242: 





1. (1966) 2 $.6.]. 502 : 
А.Д. 1966 5,0.1119;. 
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is an utterly diverse conglomieratė of dóc- 
trines,cults, and way of life. .In pfinciple, 
Hinduism incorporates all forms of belief 
and worship without necessitating | the 
selection or elimination of any. The Hindu 
is inclined'to revere the divine in every 
manifestation, whatevcr it-may be, and 
is doctrinally tolerant, leaving others— 
including both Hindvsand non-Hindus— 
whatever creed and worship practices suit 
them best. A: Hindu may embrace a 
non-Hindu religión without ceasing to be 
a Hindu, and since the Hindu is disposed 
to think synthetically and to regard other 
forms of worship, strange Gods, and 
divergent doctrines as inadequate rather: 
than wrong or objectionable, he tends to 
belicve that the highest divine powerscom- 
: plement each.other for the well-being of 
the world and mankind. Few religious 
ideas are considered to be finally irrecon- 
cilable. The core of- religion décs nòt 
even depend on theexistence or non-exist- 
ence of God or оп whether there is Опе 
God or many. Since religious truth is said 
to transcend all verbal definition, it is not 
conceived in dogmatic terms. Hinduism 
is, then, both a civilization and a conglo- 
merate of religions, with neither a begin- 
ning, a founder, nor a central authority, 
hierarchy, or organization, Eycry at- 
tempt at a specific definition of Hinduism 
has proved. ‘unsatisfactory in one way or 
another, the more so bécause the finest 
Indian scholars of Hindvism, including 
Hindus themselves, have emphasized 
different aspects of the Whole: 
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14. In his celebrated treatise “Gitarahas- 
ya", B.G. Tilak, has given the following 
broad description of the Hindu religion: 


** Acceptance of the Vedas with reve-.. 
rence ; recognition of the fact that the 
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15. In Bhagwan Koer v.. J. C. Bose ‘an 
others: 1, it was held that Hindu religion i 
marvellously catholic and elastic. М 
theology i is marked by clecticism and tole 
Tance ‘and almost unlimited ‘freedom c 
private worship. Its social códe is muc] 
more stringent. -but amongst ifs differen 
castes and sections, .exhibits. wide diver 
Sity of practice. No trait is more markec 
of Hindu society in general than its horro: 
of using the meat of the cow. ` 


16. This being the scope arid nature o 
the religion,it is not strange that it hold: 
within its fold men of divergent views and 
traditions who have very little in com. 
mon except a vague faith in what may be 
called the fur.damentals of the - Hindu 
religion, 


17. It will Б ТРЕТИРА at this stage 
to refer to page 671 of Mulla's Principles 
of Hindu Law (Fourtéenth Edition), 
where the position is stated thus : 


“The word ‘Hindu’ does not denote 
any particular religion or community. 
: During the last hundred years and more 
it has been a nomenclature used to re- 
fer comprehensively to various categori- 
: es of people for purposes of personal law, 
It has. been applied to’ dissenters and 
non-conformists and even to those who 
have entirely repudiated Braliminism, 
_ Tt has been applied to various religious 
sects and bodies which at various 
periods and ia circumstances develop- 
_ ed out of, or split off from, the Hindu 
system but whose members have never- 
theless continued ta live under the 
Hindu law and the Courts have gene- 
tally put a liberal construction upon 
enactments relating to the personal laws 
applicable to Hindus.” E 


18. In paragraph 6 of: Chapter 1 of 
Mulla’s aforesaid Treatise, the following 


have been enumerated as persons tà whom: 
number of Gods to be worshipped is Hindu law applics З PS m 


large, that indeedisthe distinguishing 
mU bee 


feature of Hindu religion’, ` E Vana ee xv LAW ISO E 


means or ways ofsalvation are diverse ; 
and realisation of the truth that the 


й тя МАБВАЗ LAW JoURHAL fiOsis— (SUPmNE| co 


: ** (1): not only. ta Hindus by birth, but 
al$c to: Hindus by religion, 7.e., con- 
verts to Hinduism; * i" 


(i), to filegitimate children where both 
parents, are Hindus ; 


. (iii). to illegitimate children: where the 
; father isa Christian and the mother is a 
Hindu, and the children are brought 
up as ‘Hindus, But the Hindu law of 
coparcenary, which contemplates. the 
father as the head of the family and the 
sons as coparceners by birth with rights 
of survivorship, cannot from the. very 
nature ofthe casé „apply ta such children; 


Civ) to Jains; Buddhists in India, Sikhs 
_and Nambudri Brahmins-except so far 
as such law is varied by custom and to 


вови who are considered Sudras; 
Ы . "€ U 


"(v) tora Hindu by birth who, hàving 

< renounced: Hinduism, has reverted to 

‘it after performing the ‘religious rites 
_ofexpiation and repentance. Or..even 

without a formal ritual of reconversion 

^ when he was recognised, as a Hindu by 
his community ; ; 


1 (vi)- to sons af Hindu dancing girls of 
-the Naik caste converted to Mahome- 
n danism, "where: the’ sons are takeni into 
c the family of the Hindu grandparents 
гапа are brought up as Hindus.; 


(vii) to? Bráhmos ; to Arya Samajists; 
and to Santhals of” Chota Nagpur and 
-also to Santhals of Manbum except ‘so 
Чат as it is not varied by custom ; and 


` (viii) to Hindus who made a declara- 
tion that they werenot Hindus for the 
purpose, of the (Special Marriage. Act, 
` 1872.” 


19. This pom is based ‘upon 


decisions of various Courts relating to. 


old uncodified Hindu law. 


20. 1n Lingappa Ġoundan v. Esudasan?},which 
related ta maintenance, it was held that 
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Hindu law does not apply to the illegiti- 
mate children оа Hindu father by a 
Christian mother who are brought up as 
Christians. "This decision indirectly leads| 
to the conclusion that legitimate children 

‘of a Hindu fathen by a Christian mother 

who are brought up as Hindus would Be 

governed by Hindu law. 


21. In Mothey Anja Ratna Raja Fiian v. 
Koney Narayana Rao and others'; while 
approving the observations made in 
Ananthaya v. Vishnu®, this Court ínter alia 
held that under the Mitakshara law, an 

illegitimate sonis entitled ta maintenance 
as long as he lives, in recognition of his 
status as a member of his father's family. 








22. Under the codifying Acts namely 
the Hindu Marridge Act (XXV of 1955), 
the Hindu ‘Succession Act (XXX of 
1956),the Hindu| Minority and Guar- 
dianship Асі (XXXII of 1956), апа, the 
Hindu Adoptions; and Maintenance Act. 
(LXXVIII of 1956), the orthodox concept 
of the term “Hindu” has undergone a 
radical change and it has been given an 
extended meaning. The aforesaid codify- 
ing Acts not only apply to Hindus by birth 
or religion i.e., ta converts toHindvism but - 
alsoto a large number of other persons. 
According to Explanation (b) to section 2 
(1) of the Hindu |Succession Act (ХХХ 
of 1956) ,Hindu Adoptions and Mainten- 
ance Act (LXXVIIL of 1956), and Hindu 
Marriage’ Act (XXV of 1955), as also 
according to Explanation (ii) to ` section 3 
(1) of the Hindu Minority and Guardian. 
ship Act(XXXII of 1956), any child 
legitimate or illegitimate, one of whose- 
parents is a Hindu by religion and who is 
brought up as a Hindu is a Hindu. - 





23. Inthe presentcase, Sridharan is a 
Hindu by birth and was lawfully married 
to Rosa Maria Steinbchler. Even after his 
marriage, he did not renounce Hindvism 





Р . 
1. 1952 5.0.7. 507: (1952) 2 M.L.J. 342: 
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but continued to profess that religion., 


Having been begotten out of the aforesaid - 
valid and lawful wedlock, Nicolas 


Sundaram is a legitimate child and lineal - 


descendant of Sridharan. There is по 
material on the record to show: that 
Nicolas Sundaram was not brought up as 
a Hindu or that he did not conform to the 
habits and -usages of Hinduism or that 
he was nat recognised as‘a Hindu by the 
society surrounding him or that he became 
a convert to another faith. Sridharan 
has also unequivocally acknowledged and 
expressly declared: that he and his son, 
Nicolas Sundaram formed, a Hindu un- 
divided family. This declaration in the 
circumstances is sufficient, as also found 
by the High Court, to establish that 
Nicolas Sundaram was brought up as a 


. Hindu member of the family to which his. 


father belonged. At page 290 of his 
Treatise on Hindu Law and Usage (Ele- 
venth Edition), Mayne says that a child 
in India, under ordinary circumstances, 
must be presumed to have his father's 
religion, and his corresponding civil and. 
social status. · We, therefore, have no 
hesitation in holding that Nicolas Sunda- 
ramis a Hindu and he could validly be: 
a member of the Hindu undivided family 
headed by his father аш be кеше by 
Hindu Law: +: ^ 


24. Section 21 of the Special Marriage 
Act which has been heavily relied upon by 
the Revenue has, in our opinion, no 
bearing on the present case. That section 
provides that succession ќо the property 
of а person whose marriage has been 


solemnized under the Special Marriage, 


Act, 1954 and the property of the issue.of 
such marriage shall be governed by the 
provisions of the Indian, Succession Act 
(XXXIX of 1925). In other. words, the 
section guarantees, ‘inter alia, to the 


issue of the person whose marriage has. 
solemnized under the Special 


béen 
Marriagé Act a.collateral statutory right 
of ‘succession tothe estate of the latter in 
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case he dies irtestate. It does not in 
any way, impair or alter the joint family 
structure between an assessee and his son, 
Nor does itaffect, as observed by the High 
Court, the discretion vested in *a Hindu 
assessee to treat -his properties as joint 
family properties by taking into his fold 
his Hindu sons so as to constitute "joint 
family properties. 


25. For the foregoing reasons, we are el 
the opinion that the aforesaid question 
referred to the High Court was. rightly 
answcred by. iton both the occasions, 
In the result, we find no merit in these 
appeals which are dismissed with costs, 


T.K.K. 
THE SUPREME COURT OF INDIA 


(Civil Appellase Jurisdiction. у 
PnzsENT:—4. №. Кау, CF. and Jas 
Singh, F. 

Shaw Wallace & с Ltd. .. Appellant 
БАН 

The. State of Tamil Nadu - pd 
Татй Nadu General Sales Tax Act (Lof 1959) 
section 3 and Schedule I, ttem.2{—Sale o 
fertiliser mixture prepared by mixing some o 
the fertilisers mentioned in sub-items (Y) t 
(15)—Not entitled to exemption provided unde 
item 21 of the. First Schedule. - ` 

A plain reading of section 3 and item 21 o 
the First Schedule of the Tamil Nadi 
General Sales Tax Act would show tha 





Appeals dismissed, 


` itis only when a chemical fertiliser speci 


fied in sub-items (1) to (15) of item Nc 
21 ofthe First Schedule is sold in the sam 
condition in which it is purchased that i 


' is not subject to a fresh levy. Fertilise 


mixture, it would be noted, is not the sam 
article as the ingredients composing it 
Itis sold as a different commercial prc 
duct.. It is put to different use and ha 
different chemical properties. As such, : 

has to be treated-as a different articl 


^c. Аз, Nos. 795 and 796 of1974. . 
-23rd March. 197 


19. 


from its component parts. The ques- 
tión whether there is any manufacturing 
process involved in the preparation of 
any fertiliser mixture of whether shovel 
mixing Ф the chemical fetilisers amounts 
to manufacture or notis wholly irrelevant 
for thé purpóse ofthe determination of the 
question, [Para. 8.] 


As in the instant cases, the mixtures pro- 
duced by the appéllant were different 
from their component parts, their pro- 
berties and uses were also different and 
they were sold as different commercial 
products the appellant was held not en- 
titled to the exemption claimed by it, 
[Para. 13.] 
Cases referred to: — B^ nya DE 


Inperial Fertilisers and Company v v. State of 
Madras, (1973) 31 S.T.C: 390; - Nilgiri 
7eylon Tea Supplying Co. v. The State of Bom- 
ray, (1959) 10S.T.C. 500: (1959) 61 Bom. 
aR. 1383 ; State of Tamil Nadu у. Rallis 
‘ndia Ltd., (1974) 34 S.T.G. 532: (1975) 
Pax.L.R. 1701 ;.State.of Tamil Nadu, v. 

Иеѕѕтѕ Pyari Lal Malhotra, (1976) 1 S.C.C. 

34: 37 S. T.C. 319: (1976) Tax.L.R. 

519: ALR. 1976 S.G. :800; 


MN -Ramamurthi (A. Т, Sampath, д. 
ate, with him), for Appellant, 


. T. Dg Senior Advocate (4.. V. 
angam and Miss “A. Subhashini, Advo- 
ates with him), for Respondent, 


aswant Singh, F.—These appeals by spe- 
al leave from the common judgment of 
1€ Madras High Court dated 5th March, 
74, in Tax, Gases Nos, 77 and 78 of 1974 
hich involve the interpretation of sec- 
эп З and item No. 21 of the First Schedule 
the Tami! Nadu General-Sales Tax Act, 
$59, hereinafter referred to as ‘the Act" 
all be disposed of by this judgment. 


' The appellant, Shaw Wallace . & 
2, Ltd. a public limited сбшрапў, is a 
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registered dealer ünder ће Act and is an 
assessee onthe rolls ofthe Commercial Tax 
Officer IV, Central Assessment Clircle-23, 

Madras, Amongst other things, the ap- 
pellant manufactures and dealsin chemical 
fertilisers. Italso prepares fertiliser mix- 
tures, For the assessment years 1969-70 
and 1970-71, the appellant claimed exem- 
ption on a turnover of Rs; 2,35,01,129.47 
and Rs. 2,07,94,490.73 respectively re- 
lating to sales of fertiliser mixtures. The 
case of the appellant was that as the ferti- 
liser mixtures were prepared by dry mix- 

ing of various cheinical fertilisers (shown 
as sub-items 1 to 15 of 5. No. 21 of 
First Schedule to'the Act) according to 
the standard fora approved by the 





' Director of Agriculture at its mixing works 


manually by means of shovels and as the 
resultant product could not be said to bea : 
commodity different from the ingredients 
composing it which had been purchased 
within the State and had suffered tax 
under item No. 21 of the First Schedule to’ 
the Act, they covld not be taxed again. - 
The Assessing Officer disallowed theexem- 
ption on the entire|turnovet for the year 
1969-70. He, however, allowed exemp- 
tion on a turnover !of - ‘Rs, 1,65,44,223,73 
which represented the mixture sold after 
6th August,1970-the date when the Tamil 
Nadu General Sales Tax (Third Amend- 
ment) Act (X XVL of 1970) amending item, 
21 of Schedule came into force. On ap- 
peal the Appellate Assistant Commissioner 
(CT) 1, Madras City, found that part of 
the ingredients which went into the 
production of! fertiliser mixtures had suffer- 
ed tax under the Act. He, therefore, allow- 





- ed exemption on the turnover which had 


suffered tax by follcwing the earlier deci- 
sion of the Sales Tax Appellate Tribunal 
dated 27th July,1972 in' the case of Rallis 
India Ltd, Т.А. No. 114 of 1971; where it 
was held that there i is no manu facture and 
the resultant product viZ., manure mix- 
ture is not a different product than the 


` ingredients constituting it.which have 
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already suffered tax. The exemption 
allowed by the Appellate Assistant Com- 
missioner for the years 1969-70 and 1970- 
1971, amounted to Rs. 1,20,18,842.80 
and Rs. 42,38,182.90 respectively. The 
appellant. filed further appeals for both 
the years under section 36 (1) of the Act 
before the Tamil Nadu Sales Tax Appel- 
late Tribunal against the orders of the 
Appellate Assistant Commissioner. The 
State of Tamil Nadu also filed enhance- 
ment petitions. Since the earlier order 
of the Sales Tax Appellate Tribunal, dated 
27th July, 1972 in T. A. No. 114 of 1971 
(supra) which was the basis of the relief 
granted by the Appellate Assistant Сот- 
missioner was rever:ed by the Madras 
High Court. vide its judgment dated 
18th September, 1973 in T.C. No. 18 of 
1973, the Sales Tax Appellate Tribunal by 
its Orders Nos. 1138/1139 of 1972 dated 
. 21st February, 1974 cancelled the relief 
granted to the appellant by the Appellate 
Assistant Commissioner. ‘The appellant 
thereupon took the matter in revision to 
the Madras High Court under section 38 
of the Act but its applications were dis- 
missed at the stage of admission by that 
Court on 5th March, 1974 in the light of 
its earlier judgment dated 18th Septem- 
ber,1973 in Т.А. No. 18 of 1973 (Revision 
No. 6 of 1973) where it was observed ; 


“Each of the component articles and the 
manure-mixture have different chemical 
properties of their own and their use 
also is different. Itis not, therefore, 
possible to treat the manvre-mixture 
as the same article as the components 
themselves. .Whether the process adop- 
ted (in the preparation of manure-mix- 
ture)is manvfacture or otherwise, if the 
resultant product obtained by mix- 
ing the various articles of chemical ferti- 
lisers referred to in item 21 is sold as a 
different commercial product and for 
a different user, it has te be treated as a 


different article from the components.” - 
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3. Inrendering this decision, the Madra: 
High Court relied on the ratio of the де. 
cision of its own Courtin Imperial Fertiliser. 
and Company v. State of Matras}, to the 
effect that if the mixture sold has different 
chemical properties and is treated as a 
different commodity in commerce, its sale 
cannot be taken to be a second sale ol 
chemical fertiliser merely because the 
components have suffered tax at an earlier 
Stage as chemical fertilisers. 


4. After failing to obtain a certificate 
of fitness for appeal to this Court, the 
appellant applied for special leave to 
this Court which was granted, vide order 
dated 15th March, 1974. 


5. Appearing in support of the appeals, 
Mr. Desai,has urged that as section 3 
(2) of the Act provides for levy of 
Sales tax in respect of goods men- 
tioned in the First Schedule at the 
rate and only at the point specified 
therein and chemical fertilisers which are 
specified in sub-items (1) to (15) of item 
No.21 of the First Schedule to the Act are 
liable to tax at the point of first sale inside 
the State, the sales of fertiliser mixtures 
which are ‘prepared by mixing 
manually by means of shovels, some 
of -the aforesaid chemical fertilisers 
mentioned as  sub-items (1) -to (15) 
in the Schedule without ^ ad-mixture 
of апу organic manure are not liable to 
tax inside the State. Мг, Desai has further 
urged that even if each fertiliser bears a 
specific’ commercial name, for the pur- 
pose of the Act, it has no identity except 
as a ‘chemical fertiliser’ and consequently 
the mixture of one of more chemical ferti- 
lisers cannot but be the same article en- 
titled to application ofsingle pointscheme 
in respect of its ingredients. This, accord- 
ing to Mr. Desai, is the natural implication 
of the expression ‘chemical fertilisers’ 
followed by the expression “ that is to 
say ”. E 





i. (1973) 31 S.'T.C:: 390: 
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ő. The principal question for determina- 
tion in these appeals is whether the ferti- 
liser mixtures in question can be treated as 
the same article as chemical fertilisers 
composing them. 


7. For a proper determination of the 
contention raised on behalf of the appel- 
lant, it is necessary to refer to section 3 
of the Act and to item 21 of the First- 
Schedule to the Act which run as under: 


** 8, Levy of taxes on sales or purchases of 
goods :— 


(1) Every dealer (other than a casual 
trader or agent ofa non-resident dealer) 
whose total turnover for a year is not 
less than fifteen thousand rupees and 

“every casual trader or agent of a non- 
resident dealer, whatewr Ье his 
turnover for the year, shall pay a tax 
for each year at the rate of three per 
cent.) of-his taxable turnover... « 


2. Notwithstanding anything contain- 
ed in sub-section (1), in the case af goods 
mentioned in the first schedule, the tax 
under this Act shall be payable by a 
dealer, at the mte and only at the point 
specified therein on the turnover in a 
year relating to such goods whatever 


be the quantum of turnover in that year 
33 i 


© Item 21 of the First Schedule: Chemical 
‘fertilisers, that is to say : 


(1) Ammonium sulphate ; (2) 


Ámmonium nitrate ; (8) Urea; (4): 
Ammoniam Chloride; (5) Sodium Nit- . 


rate ; (6) Calcium Anaoun nit- 
tate; (7) Super phosphate single ; ; 48) 
Super phosphate triple; (9) Kotka 
Phosphate; (10) di-calcium phosphate; 

(11) Potassium Chloride (murate of 
Potash); (12) Sulphate of potash; (13) 
Mono ammonium phosphate; (14) Di- 
ammonium phosphate; (15) Bone meal: 

: (16) any mixture of one or more of the 
articles mentioned in items (1 to 15) and 
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one or more of the organic manures 
Point of levy is at the point of first sale 
in the State, rate of taxis 5} per cent. ae 


8.. A plain reading- of the above men- 
tioned provisions wouldshow that it is only 
when achemcical fertiliser specifiedinsub- 
items (1) to (15) ofitem No. 21 of the First 
Schedule is sold in the same condition ir 
which it is purchased that it is not subject 
to a fresh levy.: Fertiliser mixture, it 
would be noted, is not the same article as 
the ingredients composing it. It is sold 
as a different commercial product. It is 
put to a different use and has different|. 
chemical properties. Assuch, ithas to be 
treated as a different article from . its 
component parts.) The question whether 
there is -any manufacturing process 
involved. in thé preparation of any 
fertiliser mixture or whether shovel 
mixing of the chemical fertilisers 
amounts to manufacture or not is 
wholly irrelevant for the purpose of the 
determination of the question before, 
us, | : 


9. The decision | of the Bombay High 
Court in Nilgiri Ceylon Tea Supplying Co. v. 
The State of Bombay, on which reliance is 
placed by counsel for the appellant i in sup- 
port of his contention has no bearing on 
the question before us as the language of 
the proviso to section 8 (a) of the Bombay 
Sales Tax Act, 1953,which fell for consi- 
deration in that case is not the same as 
section 3 and item; 21 of the First Schedule 
It has also to be 
borne in mind that we are not called upon 
in the instant appeals to consider as to 
whether th ‘chemical fertilisers which had 
been purchased by the assessee had been 
processed as in the case of Nilgiri Ceylon 
Tea Supplying Co. Y The only question 
before us,. as already. indicated, is as to 
whether there was any, mixture of опе or 


В eer | А 
more of the árticles shown as sub-items (1) 








Н " А 
1. (1959) 10 S.T.Q. 500; (1959) 61 Bom.L;R, 
383 |. / 
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to (15) of itern No. 21. Itis admitted by 
the appellantin the statement of the case 
that the fertiliser mixture is prepared by 


mixing:various chemical: ‘fertilisers and: 


fillers like china clay, gypsum etc. ,bya 
shovel. It cannot also be disputed that 
the feitiliser :mixture is, a marketable 
commodity different from its components, 
is put to’ different use and has different 
properti s, : 


10. In the case of Imperial Fertiliser and 
Co.1, where the assessee purchasedvarious 
items of chemical manure referred to in 
‚ item 21 of the First Schedule to the Act 
and brought about a new product by 
mixing one or more of the said articles 
with one or more of the organic manure, 
the resultant product, it was held, covld 
not be said to be the same chemical ma- 
nure or fertiliser which the assessee had 
purchased, as the mixture would have 
different properties ofits own and itcould 
' not be said that it retained the- same 
characteristics or properties of any of the 


chemical manures or organic manures. 


which went to make up the resultant mix- 
ture. It was further held in that case 
that for getting an exemption on the 
ground that the sale of an. article isa 


second orsubsequent sale, it must be es- · 


tablished that there has been a sale of the 


Same goods at an anterior point of time . 


and if there is no identity between the 
product purchased and the product sold, 
it i$ hot possible to treat the sales of the 
product by an assessee as sécond sales. 


11. In State of Tamil Nadu v. Rallis India 
Lid.?, it was held that as manvre mixture 
prepared from one or more of the articles 


mentioned in sub-items (1) to (15) of item . 


No. 21 of the First Schedule has chemical 


properties different from its components . 
andits use 5 also different, itis not possible 
to treat the manure. mixture as һе. 





. (1973) 31 S.T.C. 390. 


2. (1974) 34 S.T.C. 532; (1975). Tax L.R. . 
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same аге as the components themselves 
'The following observations made in thi 
decision are pertinent : — 


“Tf the product 'obtained by mixin; 
the various chemical fertilisers referrec 
to іп йет 21 issold as a differen 
commercial product and for a differen 

“user, it has co be treated as a differen 
article from the components, whethe 
the pracess of such mixture is one o 
manufacture or not”, 


In State of Tamil Nadu v. Mls. Pyari La 
Malhotra etc.*, a bench of four Judges o 
this Court, to which one of us, namely 
My Lord the Hon'ble Chief Justice wa 
a party, had occasion to consider th 
meaning of the expression “‘that is to say’ 
and the tests ta be applied in determinin; 
whether the sale of a certain class o 
goods is subject to the levy ofsingle poin 
sales tax. With regard to the expressio: 
“that is tosay?’, our learned brother, Beg 
J., who spoke for the Gourt- observed 


."We think that the precise. meanin; 
.of the words 'that is to say! mus 
vary with the context........  Butit 
the context of single point sale ta 
subject to special conditions wher 
imposed on separate categories of speci 
fied goods, the expression was appar 
ently employed to specifically enu 
merate separate categories of goods oi 
agivenlist. The purpose ofsuch speci 
fication and enumeration in a statut 
dealing with sales tax at a single poin 
in a series ofsales would, very naturally 
be to indicate the types of goods еас. 
of which would constitute a separat 
class for a series of sales. Otherwise 
the listing itself loses all meaning an 
would be without any purpose behin 
it," 
12: In regard to the testfor determinin 
the taxable events in relation to the sale 





1. (1976) 15.0.8. 834: 37 S. T.C. 319: (197€ 
Tav T. R. 1519: A. T.R. 1976 S.C. 800. 
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t, same learned brother observéd as 
lowg:— ; 


"The mere fact that the substance or 
‘aw material out of which it is made 
1as also been taxed in some other fcrm, 
when it was sold as a separate commer- 
ial commodity, would make no ditfer- 
Ince for purposes of the law of sales 
ax. The objectappears to us to be 
a tax sales of goods of each variety and 
iot the sale of the substance out of 
vhich they are made.......... As 
oon as separate commercial commo- 
lities change or come into existence, 


hey become separately taxable goods: 


ir entities for prrposes ofsales tax.... 
"he law of sales tax is also concerned 
rith "goods" of various descriptions, 
t, therefore, becomes necessary to 
etermine when they cease to be goods 
fone taxable description and become 
hose 
ategory and description.” 


‚ As in the instant case, the mixtures 
ducéd by the appellant are differ:nt 
a their component parts, their proper- 
and uses are also different and they 
sold as differefit commercial products, 
appellant . was not entitled to the 
nption claimed by it. The appeals 
xdingly fail and are dismissed with 
S. c ` 


=~ Appeals dismissed, 


r 
he 


‘of a commercially different 
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THE SUPREME COURT OF INDIA 


RÉPORTS—(SUPR ЕМЕ cougr) 


(Givil Appellate Jurisdiction) 


Present :—4. N. Ray, CF., М.Н. Beg 
and Jaswant Singh, jj. 


The General Manager, Southern 


Railway, Madras and another 
wa Анан" 


v. 


T. N. Paramasivam Respondent, 


Railway Establishment Code, Rule 2046 (b)— . 

‚ — Scope —Benefitof higher age of retirement — 
Deemed retrospective. benefit, if can be said to 
accrue in favour of respondent. 


The respondent was appointed as a tem- 
porary clerk on '10th December, 1936 
and had been confirmed in that position 
Ist, September 1939. On the question 
whether he was entitled to the benefit of 
rule 2046 (№ of ше Railway Bstablish- 


Е ment Code: 


Held, it is clear that the енен fol- 
filled the first condition under rule 2046 
(b) inasmuch as ‘he entered Govern- 
mentservice on 10th December, 1936,- 
which was before 31st March, 1938. 
But, one of the two alternatives of the 
second setof conditions in that rule 
must also be fulfilled by the .Govetn- 
mentservant‘on thatdate, that. is to 
say,on 315+ March, 1938. Thesecond 
condition has not been fulfilled. The : 
specified requirements.of the. rule could . 
not be over-ridden by some deemed 
retrospective benefit accruing from a 
confirmation subsequent to 31st March, ` 
1938. The second of the two alternatives 
in the secondset of the conditions could, . 
not apply to the respondent as he was’ 
only a “temporary Government servant” 
and not a “provisional Government ser- | 
vant" as defined by rule 2008 (2). 
[Paras. 4, 5.] 





* GA.No, 571 of 1972. 3rd April, 1976, 


Cases referred to ;— wo K ^ 


State of. Pang v. Dharam . Singh, (1968) 
3 S.GR. 1 - (1969) ue $,CJ.. 248: 

АЛД 1968 S.C. 12103 State’ `of 
Nagaland у... G. Vasantha, A. LR. 
1970 S.C. 537; - Director. of Panchayat’ Raj 
and another v. Babu Singh. ‚Саш, (1972) 2 


S.G.R: 400; Marb 313: ALR.. 


mar ek 


1972.5.C; 430, P 


pq Rao ‘and G: - Chandra, dives 
for Appellants. | . 


P. С; х Bhartari Advocate, A "Mis. Ji B, 
Dadachanji ` and. Ce Advocates: for 
Respondent... . un ES 


The Judgment of the Court, was deli- 
vered bý, 


Т bo 
Bog,7. “The General Моше; Бе 


Railway obtained special leaye to appeal. 


to this Court against a judgment ofa 
Division’ Bencli of the Madras High Court. 
The learned- Judges,' Veeraswami, a J T 


and Raghavan J., | bad held, їп ‘а. very’ 


short judgment,a ‘notification’ of. the Rail- 
way Department, ‘retiring the petitioner- 
respondent from service with effect from 
3rd October, 1970, to be: inoperative. 


2: The etitioner-respondent. had been 
appointed: a tempórary clerk- on 10% 
December, 1936 and had béen confirmed 
in that post on 15% September, 1938. He 
contended that "be was ‘entitled to’ con- 
tinue in service, until he had attained the 
age of 60' years. He alleged that the 
notification retiring him had . ‘been 


issued on .the wrong assumption: ай. 
he had to retire at the age of the 58 years - 


which is the normal age of retirement. 
He claimed the benefit of rule 2046 (a) 
of the Railway Establishment Code, 


3. According to rule 2046 (b), a Minis- 
terial Railway servant was entitled to the 
higher age of re tirement provided fürstly, 
he had entered. Government: service on 


or before 31st March,1938, and secondly, . 


‘Riv, 02 PARAMASIVAM .. 
he had Feld оп that date? (i. ё, on 31s 
March, 1938), either : (1) “а lieg Of, г 
suspended lien on a: permanent post ; о] 
(iD a permanent ‘post in a provisiona. 
substantive capacity under clause: d" o: 
rüle 2008 and had continued to hold the 
same without interruption ‘until һе! wa: 
confirmed i in that post. 3 


4. Iti is clear that the respondentpeti 
tioner fulfilled the first condition. inas 
much ashe had entered. Governmen 
service on 10th December, 1936, whicl 
was ‘obviously before -31st March, 1938 
The. High Court). however, proceedec 
fo hold.that; since he was confirmed or 
1st September, .1938, he would be 
deemed ‘tou have . been . ‘permanentl: 
"appointed since 10% December, 1936 


' so thathe' would get the benefit of. thi 


second condition which was also: essen 
tial forhim to satisfy before he could’ bi 
held. to Бе entitled: to.the higher age o 


retirement. Itis.very difficult to appre 


ciate: the “reasoning of the High ‘Covr 
when rule 2046 (5) clearly lays down-tha 
not "only thejfirst"butone of the. tw: 
alternatives of the secondset of condi 
tions ‘must also, be fulfilled’ by. thi 
Government servant e on that date ” 
that is to say, on '81st March, 1938 
The specified ‘requirements: ofthe’ rul 
could “ not | be ° 'over-ridden by som: 
deemed ‘retrospective benefit ‘accruin; 
from‘4 confirmation subsequent to Als 
March, 1938. 


5. The second: of the two “alternative 
in the second! set ‘of ‘conditions ` coul. 
not ‘apply ‘to Ве. respondent-petitióne 
as Бе was only!a. ‘temporary , Govern 
ment servant’ ` and: not’ a ‘provisiona 
Government servant’ as defined by rul 
2008. (2). Rule 2008 may Pe reproduce 
here, It reads: £ seh ерут в 


H 


ca AS мыл. of lien: — 


. (à) А: competent йоны b ps 
end the lien ofa railway servant a 


| 
ji 
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а ` permanent post which he holds 
substantively if he is appointed in- a 
substantive capacity: 


(1) tob tenufe post, or ~ ep 


(2) to.a  perinanent post ov ‘side thé 
cadre on which he ‘is borne; or Е 


(3) provisionally; to a post оп 
which another railway servant would 
hold a Jien had his lien not been sus» 
pended under this rulé; 


(6) A competent safety: may, pe 
its option,suspend the lien ofa.railway 
servant .on а permanent post:.which 
he ‘holds substantivély if lie is deputed 
out of India or transferred ito’ foreign 
service, op in  cifcumstances ' 
coveréd ‘by clause (а). of this rule; 
is transferred whether: in. à sub- 
stantive ог officiating capacity, to'a 
postin another cadre, ‘and if ‘in any of 
these'cases there isa reason to believe 
that ‘he will remaini absent from the 
post.on ‘which. he holdsá lien fora 
period of not less вар Шан, ae 


(с\ Notwithstanding anything contain; 
ed. in clauses (а) and (b) of this Rule 
a ‘railway, servants. lien, on,a tenure 
post may, in circumstances, be зц 
pended, If he: is appointed substanti- 


vely tọ another permanent posi, ‘his | 


lien on, the tenure must be termina; 
ted, 7 ©. ps 


(d) If a railway кетуде lien on a 
post is, suspended under. clause (a) c or 
(b) of this Rule,. the post тау, be filled 


substantively and the railway servant ` 


appointed to: hold it _ Substantively 
shall acquire a lien on it provided 
that, the arrangements. - shall . Ље 
reversed as Soon as. the Suspended 
lien revises. 


Nore: This clause applies if the post 
concerned is a post: in'a selection 
grade of a.cadre"". ' : 


not. 
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6. The respondent-petitioner having 
been confirmed on [st September, 1938, 
could be, said to'be appointed ‘i in sub- 
stantive capacity only on that. date.. Не 
could neither Have a lien nor a suspen- 
ded lien on a permanent post. He could 
also not be found to hold a ` permanèńt 
post іп a ‘provisional, Capacity under . 
clause ` (y of rule 2008 before 315% 
March, 1938. "The respondent-petitioner 
had not been shown to hold a permanent 
post on 315% March, 1938. Learned 
counsel for the appellant therefore, 
zelied ^on: State: of Punjab v. Dharam 
Singht, State of Nagaland v. С. Vasantha?, 
Director of Panchayat Raj and another v; 
Babu Singh®., Learned counsel for the- 
respondent-petitioner found it impossi- 


-ble to justify the ont of the Madras 


High ‘Court. - zi 


77 "Learned: counsel for . de ы 


stated that the. Railway, Administration, 
doss not propose to .claim ‘any ‘refund of 
salary paid to the: .réspondént-pe titioner, 


-who had, worked until he. retired, at. the 


age of sixty, and. that this appeal Was 
filed only, to get the question - of law 
involved. settled. The - position was, so. 
clear, under the Jaw; that it should not 
have been? necessary: Fat all for the parties 
to have had to cóme to this ‘Court fora 


one 
7 201 


correct decision. г ы a obs Get 


8. We allow. this, appeal jand. ej. aside 
the judgment and. order of the - High. 
Court. The parties will bear their own 
costs, "RI - = on 


У.М.К; - “Appeal ice 





i . r 


i 
(1968) 3$. GR: : (1969) 18.0. 243: 
ATE: 1968` S.C.' 1210 
2. A.LR.19708.0.537. · 
3. (1972) 2 S.C.R. 400 : (1972) 1 8.0.7. 
313 : АЛ.В. 1972 S.C. 420. 


f. 
THE SUPREME COURT OF INDIA. 


(Criminal Appellate Jurisdiction. ) 


PRESENT А, С. Gupta and `8. йй 
Fazl Ali, FF. 


State of Lin Pradesh . “Apples 


D us А | 
Ratan Singh and others.. Respondents. 


(A) Penal Gode (XLV of 1860), section 302 
—Jmprisonment for -life—Meaning.. of —If 
automatically oxpires at the end of 20 years. 


A sentence of imprisonment for life does 
not automatically expire at the cnd of 20 
years including the remissions, because the 
administrative rules framed ‘under the 
various Jail manuals or under the Prisons 
Act cannot superscde the statutory provi-: 
sions of the Penal Codec. А sentence of 
imprisonment for life means a scnter ce for 
the entire life of the prisoncr unléss the 
er propriate Government chooses to ёхсг- 
cise its discretion 'o remit eith:r the whole 
or a part of th + sentence under section 401 
of th: Code of Criminal Procedure, 1898. 


- [Pard. 9. 1 


(B) Griminol ГЕЗА бот (Y. of 1898), - 


section ‚ 401 — Appropriate Government! — 
Meaning of—Prisoner convicted in one State 
transferred to ai other —Remission of sentence 
under section Eres State n 
competent, ^ ' D hearer) ae ot І 


Section 401 confers en absolu te discrétion 


on the apf ropriete government to remit 


the whole or any fart of the punishment 
‘to which an accused has been scntenced, 


The 'appropriate Government? which is 
empowered to grant/remission under the 
section is thé Governmentof the State 
where the prisoner has been convicted 
and sentenced, that is to say,the transferor- 
State апа not the trar sferce-State where 
the prisoner may-have been transferred ‘at 
his instance under the Transfer of Pri- 








і _ STATE OP МР, 


‘Cases referred to i— | 


о. RATAN SINGH 1! 


soners Act. Any svch transfer of the 
accused from a jail situate inone Stat 
to a jail in son ec other Statchas absolute]: 
no bearing or the question as to she appli 
cation ofscction 401, becausc this is mere 
ly an cx€cutive matter and an exccutive 
decision teken to meet the convenience 0 
the ‘accused. Where the transfcree-Stati 
f:cls that the accused has completed : 
fericd of 20 years it has merely to forwarc 
the requcst of the prisonc: to the concernec 
State Government, that it is to say, the 
Government of the State whcre the pri 


ѕопег was convictcd and scntcnced anc 


even if this recvest is rejccted, it сагпо 
be intcrfered with by a High Court in it 
writ jurisdiction, [Paras. 5 and 9. 


(C) Gonstitution of Tadia (1950), Articl 
226—Refusal to remit sentence under. sectio 
401, Grimincl Procedure Code (V of 1898)— 
Jf may be challenged i: writ petition. 


Under section 40] of the Code of Crimina 
Procedure, 1898, the appropriate Govern 
ment has the undoubtcd discretion tc 


remit or, refuse to remit the sentence anc 


where it ‘refuses’ to rcmit the sentence nc 
writ can bé issued. directing the State 
Government to release the prisoner 

: [Раға. 9.' 


ә 


Sitaram’ Barelal v. State of М adhya Ì Pradesh 


(ALR 1969" М, Р. 252; Gopal “Vinayak 
„Godse у. State of Maharashtra, ( 1961) `4 
^S.C.R. 440: (1962) M.L.J. (OrLl) 269: 
(1962) 1 5.0.7. 423: ALR. 1961.8.G. 


600; Pandit. Kishori Lal v. King Emperor, 


(1945) 1 М.Г..1. 899; 72 LA. 1: 58 L.W. 


251: ALR, 1945: Р.С. 64._. 


Кат Panjwani, Deputy Advocate- General, 
M. P. (H. ©, Раат, Advocate, for 


I: N. Shroff, Advocate: with poni. for 


Appellants. 


0. P.. Sharma, Me 5, pos and S. К. 
„Mehta, Advocates, for Respondents Nos, 
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1з Т4тшеп tof the Court was delivered 
, ; ; 


el Ай, J. —This `аррег1 by Special 
'av» is * directed against the judgment 
the Punjab and Haryana High Court 
ited 13th May, 1971 by which the High 
»urt allowed the writ petitior filed by 
spondent Ratan Singh a prisoner 
ho was confined in Central Jail, Amrit- 
r, The appeal arises in the following cir- 
mstancoes, ' 


ч The respondent Ratan Singh was 
nvicted by the Scssions Judge, Bhind in 
з State of Madhya Pradesh by his order 
ited 16th October, 1957. under section 
19, Indian Penal Code and scntenced to 
iprisonment for life. An appeel filcd 
г the. r2spondent agairst the order of 
e Sessions Judge was dismissed by the 
igh Court on:19th May,.1959. There- 
ter the accused made a prayer to the 
overnment for transferring him from 
walior Jail to Amritsar as the accused/ 
sporident belonged. to Punjab State. 
he represer tation of the aécused was 
‘cepted and accordingly lie was tráns- 
fred tc the Punjab Jail where hs was 
dged ` „at Central Ј21, Amritsar, - The 
‘der of transfer was passed on 15th 


ictobcr, 1959. The r.spondent.contendéd . 


iat as he had completed the period of 20 
"ars? imprisonment iicluding the remis- 
ons. gran ted’ under the ‘Pun jab .: ‘Jail 


[anual he was entitled to bé. releascd. 


rthwith! arid he accofdingly “made an 
plication ‘for his ` release. to the Punjab 
overnment, ‘In fact the admitted posi- 
on is that on 7th: May; 1971 the accuscd 
ad undergone impr isonmient for a pétiod 
725 years 18, days and: 19 hours taking 
to account the various, 2 ' remissicns 
ranted to him from time to time; -The 
overnment.of Punjab forwarded „the 
presentation of the respondent to “the 
overnment: of: Madhya Pràdésh ` för 
assing - an: order of release. 


- State of Madhya| 


‘Oa “18th Р 
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rejected the request of the responderit for 
his release. Thereafter the accused yi 
respondent fied à writ petitionin the. 
High Court of Punjab and Haryana on the 
ground that the accuscd having scrved the 
sentence for mote. (than. 20. years was enti- 


tled to be ' releascd as a matter of course ^. 





under the provisions of the Punjab Jail - 
Manual and the Rules fremed under the 
Prisons Act, It was also conténded by the 
respondent that ав he was lodged -in a 
jail under the jurisdiction of-the Punjab 
"Government, the|appropriate Govern- . 
ment to order hisrelease was the Punjab 
Government and not the Government of 
Madhya ‘Pradesh ` and, therefore, the 
rcqucst made by the Punjab Government 
to the Madhya Pradesh Government was 
not warrantcd by law. The High Court 
without issuing notice · to the State of” 
Madhya Pradesh and after hearing the ` 
Advocate-General accepted the plea taken 
by the respondent and held that Punjab 
State was the appropriate authority to 
release the respondent. The High Ccurt 
relicd upon a decision, of the Madhya 
Pradesh High Ccurt.in Sitaram Barelal v. 
Pradesh’, and directed 
that:es the resporidcrit had already servcd 
“more ‘than -20 years he $asentitlcd to be - 
‘released forthwith: Accordingly the High ` 
Court allowed the petition: and directed 
-the State, Government’ to:consider the 
case of the respondent for being rele ased . 
and dispose ofthe case within 20 days 
frem the date of the otder of the High 
.Court.. It appears that in pursuance of 


_the order of the High Court the теѕрор- ; 


dent was, s released. | 





) 


3. The ; State of M Madhya Pradesh has | 
filcd this appeal by Spccialleáve.against 


-the order of thé Punjab and ‘Haryana 


High Court on the ground tliat in law it 
was the.Madhya Pradesh Government 
‘alone which hadithe power to remit the 
schtence and releasc the prisoner and the . 





1) . 


| STATE OP мір, D. RATAN sinoi (Fazl Ali, J.) ` 
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High Court was in error in holding that decision of the Privy Сог neil in Pandit 
the Punjab Government could pass. the Kishori Lal v. King Eriperor?, observed as 
order of release. Appearing in support follows: 


ofthe appeal, Mr.Ram Pen jwani, learned 
counsel submitted two points before us. 

In the. first place it was argued that 
the High Court completely overlooked 
the legal position that a sentence of 
imprisonment for life could not be said 
to be asentence which would expire avto- 
matically efter the expiry of 20 years 
including  remissions. The sentence 
wovld enure till the lifetime of the 
prisoner but the State Government had 
the discretion under sections 401 and 402 
of, the Code of Criminal Proccdure to 
remit the remaining part of the sentence 
and order release of the prisoner, Secon- 
dly, it was submittcd that as the prisoner 
was convicted by a Court situate in the 
State of Madhya Pradesh the appropriate 
Government was the Madhya Pradesh 
Government and not ће Punjab Govern- 
ment where the prisoner was transferred 
to exercise its discretion under scction 401 
of the Code of Criminal Procedure; “No 
one appeared for the respondent, but’ at 
the time of granting special leave, this 
Court had ordered that the release of the 
prisoner would not be reopened even if 
the ‘appeal succeeded, In other ‘words 
the State’ of Madhya Pradesh i in this case 
is not concerned with the individual case 
of the respondent butonly wants 'гп 
authoritative decision on the important 
principle invelved in the case; 


4. As regards the first póiit; nb. 


that the prisoner cou ld be releascd auto- 
maticelly on.the: expiry of 20 усаїѕ under 
the Punjab: Jail Manval or ‘the -Rules 


framed urder the Prisons Act, the natter, | 
res integra and ` stands con- i 


‘is no longer 

cluded by a décision of this Court in 

Gopal Vinayak Godse v. State of Maharashtra 

‘and others!, where the Court, following a 
: А BENZ 





1, (1961) 3 S.C.R. 440 : (1962) М. L an (оп) _ 


Rani tenant 


- “Under that section, a porsen trens- 
ported for life or any other term before 


the cnactment.of the said scction would 
be treated as a person sentenced to 


_rigorous imprisonment for life or for 
_ the said term. 


‘Ifso, the next question is whether there 


is any provision of Jaw whereunder a 


' sentence for life imprisonment, with- 


| imprisonment for.the whole 


mJ 


The Court parties observed thus: 


out any formal remission by appro- 
priate Government, can be automati- 
cally trcated as one for a definite period. 
No such provision is found in the Indian 
Penal Code, Code of Criminal Pro- 
cedure or the Prisons Act. 


ж ж гж ж + 
А sentence of transportation for life 
or imprisonment for life must prima 
facie be treated as transportation 01 
of the 
remaining period. .of the .convictcc 


person’ 5 natural life.” 


t 


е 
‘ 
‘eo 


“But. the Prisons Act docs not confe! 
on any authority a power to commute 
or remit sentences, it provides only foi 
the: regulation of prisons and for the 
treatment of -prisoners . confinéc 


7 thercin. Section 59 of the: Prisons Ac 


` ambit:of the Act... seese Under 


confers а power-on the State Govern: 
‘ment ‘to maké Rulcs, inter alia, fo: 
rewards for good conduct, Therefore 
! the Rulcs "made under the Act-shoulc 
be construed within the scope of tht 
the 
.said Rules the orders of an appropriati 


- “Government under scction 401, Crimi 


па! Procedure Codéd;-are а pre-rcquisit 
for a release. No other Rule has bee: 





12 (1945) 1 LL T. 390 5, 72. LA. 1: 58 LW 
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‘brought to our notice which confers 
an eindefeasible right' on a ‘prisoner 
scntenccd to transportation for life to an 
unconditional relcasc-on the expiry of 
.aparticularterm includinj Б remissions, 
The Rulcs ‘under the Prisons Act do not 
substitute a lesser sentence fora sentence 
of transportation for life. ' 
The question of remission is exclusively 
within the province of thc appropriate 
Government and in this case it is admit- 
ted, that, , though. the apr Topriate 
Governnient made. certain remissions 
under scction 40] of the Code of Crimi- 
nal Proccdure, it did not remit the 
entire sóntence. . We, therefore, hold 
that the petitioner has not yet acquircd 
any right to release,” `. ; 


‘is, therefore, manifcst from the decision 
` this Court that the Rulcs framcd 


iderthe Prisons’ Act or under the Jail. 


[anual do not affect the total periods 
hich the prisoner has to suffer butmérely 
nount to’ administrative instructions 
garding the various remissionis to be 
ven to the prisoner from timé to time 

accordance, • with the Rules. ; This 
art further pointedou tthatthe question 
' remission of the entire sentence or a 
wt of it lics withir the exclusive domain 
‘the appropriate Government under 
ction 401 of the Code of Criminal 
‘ocedure and neither section 57 of the 
idian Penal:, Gode, nor -any Rules, or 
cal Acts can stultify the.cffoct of the 
ntence of life imprisonment given by.the 
vurt , under the Indian Penal Code. 
other words, this Court; hasiclearly 
Ја that a. sentence for life would enure 
] the: lifctime | of the accuscd :as it is 
t, possible to fix a particular period of 
€ rrisoner's death so and remissions 
ven undertheRulscouldnotberegard- | 


| as asubstitute for a sentence of trans- _ 


rtationforlife. In these circumstances 


erefore, it is cr ‘ar that. the High. Coprt ] 


as in error iñ thinkino. that sha ronan- 
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dent was entitled tc be releesed as of 
right on completing the term of 20 years 
including’ the -remissions. For these 
reasons, therefore, the. first contention 
raised by the Icarned counsel for the 
appellant is: well-founded and. must 
prevail.  ' 4. ‘ 


5.. The next plank of the argument put 
forward by Mr. Ram ,Panjwani was that 
under section 401 of the Code of Criminal 
Procedure it was the State of Madhya 
Pradesh where thé accused was convicted 
which alone had the power to grant remis- 
sion and order. release of the prisoner. 
It was submitted that the transfer of the 
accused from the State of Madhya 
Pradesh to the State of Punjab was made 
merely at the instar ce of the prisoner 
and for his; convenience and could not 
clothe the transferee -State with the power 
to pass an order under section 401 of the 
Code of Criminal Procedure, In order 
to understand tlie implications of the 
argument putforward by the appellant it 
may be necessary to extract the relevant 
provisions of section 401 of the Code of 
Criminal Precedure which run thus: _ 





: . 401, (1) When. any person has 
' been sentenced: to punishment for an 
Offence, the appropriate Government 

. may at any time, without conditions 
or upon, any . conditions which the 
person, sentenced accepts suspend the 
execution of his sentcnce or remit the 
whole or any part of the punishment 
‘to which he ha$ been sentenced: 

2n ocu. OPERE Т s. 

- a (2) Whenever an ar plication. is made 
ito the appropriate, Government for the 
suspension, or remission. of: a sentence, 

2a the’ appropriate | Government, may 

; requite - the presiding Judge ‘of. the 

„Соп before. өт by which the convic- ` 

tion was had ог confirmed to state his 

Opinion as to whether the application 

. Should Бе, granted,or refused, together 


^ zu! А ТЫ ш. Lie. 


e ( 1 
also to forward with the statement of 
such opinion a certified: copy of the 

- record ofthe trial or of such ‘record 
thereof as exists.” 2.7. Vto 


yog zr 5 bE nx 


А perusal lof. section 401 of iie Code of 
Criminal Procedure, would reveal that, the 
section consistsof two parts: —the first part 
confersan absolute discretion on the ap- 
propriate Government to temit the whole 
or any part of the punishment to which 
the -accuscd may have been sentenced, 
The words used in sub-section (1) as also 
sub- section (2) of section 401 -clearly show 
that tlie power-is cxercised by the “аррго- 
priate Government", "The „expression 

“appropriate . -Goyernment"? ‘appears to 


have | been substituted dor the expression - 


“Provincial Government ” | by Amend- 
ment. Act,.1950. Previously the words 
used were ‘Provincial “Government”. 
Sub-section (2) of section | 401 of the 
Code of Criminal Procedure, , “however, 
enjoins | "that before exercising its, , dis- 
cretion on.an application, ‘made to the 
appropriate. Government ‘for remission 


, of the sentence the appropriate- -Govern- . 


ment may require the presiding Judge of 
the- Court . which convicted, the prisoner 
to state his opinion. -whether the applica- 
tion should be granted òr refused. - Thus 
the procedure laid down in sub- section (2) 
of section" 401 " gives a clear indicatiófi 
as to the real | meaning and purport of the 
‘the words "'appropriate;, Government? 

It -is obvious that only that Government 
cen callfor the opinion of the presiding 
Judge of the Court whick has control 
over the said presiding Judge .or ‘the 
Court which is situated within the juris- 
diction of the said Government, As a 
logical corollary of the: interpretation of 
sub-section (2) of scction 401 it is the 
State where the accused was convicted 
which alone has the power to- grant 
remissions of the sentence. In the instant 
case the Punjab Government had abso- 
lutelv no control of iurisdiction over the 
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Sessions Judge. 


PN 
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"Bind in the ` State of 
‘Madhya Pradesh and could not have 
-callcd for an opinion: from that Court, 
In these’ cifcumstancis there can be no 
shadow.:of doubt that the appropriate 
-Government  mentioncd in sub-section 
(1): and -sub-scction (2) `of section 
401 of the Code of Criminal Procedure, 
refers-to the Government of the ‘State 
‘where the accuscd was convictcd, that is 
to say;the transferor’ Governmcrt and 
not the transferee Government, Апу 
such transfer of the accuscd from а jail 
situate in one State to a jail in some other 
State has absolutely no bearing on thx 


` question as to ihe, application of section 


401 of the Code of Criminal. Procedure, 
because this is merely an executive matter 
and an ‘exccutive decision taken to meet 
the convenience: ‘of the accused, 


€. Furthermore, ite position is АЙЕ 


absolutely clear Ьу. sub-section (3) to 
section 402 of the Code of Criminal 
Procedure, which rums thus: 


| “In this section nidi in section 401, ie 
"expression ‘appropriate Government’ 
` “shall mean—' . 
С (a) in „cascs hee the antek is for 
гап offence ;against, or the order refer- 
rcd to in sub-section (4-A) of section 401 
is passed under, any law relating toa 


— matter чо which the executive power 


'.0f the ` Unicn extends, (е. Central 
. Governnient; апа. ex47 .. 
- 4 ^ * "a + T en 
(b) in other cases the State ‘Govern- 
ment”. — 


ME ч o5 
A perusal of this provision clearly reveals 
that thetestto determine the af propriate, 
Government is to locate the State where, 
the ‘accused was convicted and sentenced 
and the Government ofthat State would 
be the : appropriate Government within 

the meaning of section 401 of the Code of 
Criminal Procedure. Thus since the 
nrisoner in the instant.case wae triad’ 


M. 

convicted and sentericcd in.the State of 
Madkya Pradesh, the, State of Madhya 
Pradesh would be the appropriate Govern- 


ment to: cxercise the discretion for remis- 
sien of the sentence under section 401 (1) 


of the’ Code of. Criminal:Procedure, .. 


Although tho'prescnt case is governed, by 
the. old : Code, yet: we may. mention 
that the new Code of Criminal Procedure, 
1973; has put the :mattcr completely 
beyond any controversy and has reiterat 
ed’ the provisions of section 402 (3) 
in ‘sub-section: (7) of seétion: 432 which 
Provides thus: ый Mea gem Sarat 





the . pression : 
ment” 


| “(7)- In this section and- їй section 433, s 


nie ans,— 2 


. (a) in cases s whore the sshterice is fon a an 
. offence: against, or: the; order referred 
‚40 in sub-section (6) is- passcd under; 


‘any law relating to a matter to умей: 


the executive power ‘of ` ‘the “Union 
extends, the Gin tral Соога. ү 


Yol fs ini Li 
= (b)in. other. cases, the Goyenment of the 
25а ‘within ‘which the offender i is sen- 
ten ced or thc ‘said ог is passed. n 


Actually this clause has. Peet bodily 


lifted from thc’ provisions ‘of § séction 402 


(3) ene hes табе the paion absolutely . 


at, A dg 


cleats І з 
N Veg EO huuc ct 


7c Ju е ‘Singh айб of Punjab : and 


Orissat, a Division. Benchof the Punjab 
and Haryana High Court: has also taken. 
the view that the appropriate Govern- 
ment would: be the Government ‘of*the 
State where the ү risoner has been convic- 
ted and sentenced, The Division Bench 
of the Court ' after: an exhavstive discus- 
sion of the: various provisions of the Code 
of Cirimin а] Procédure аца the Riks 
observed. as, follows: j D 

"Thercis, however, nothing to indicate 
‘that’ for! the purposcs of. remission and 
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"apii riate, Govern- 
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suspension of scntcnccs urder section . 
2401, © Criminal] Proccdure Cede, the 
~ Legislature intended to adopt г. diffe-- 
rent definition of *apprcpriate Govern- 
ment." In short, under section 401, 
Criminal Procqdure Code, the Govern? - 
ment of the State of conviction and-not - 
the Punjab Government was competent 
‘to remit the balance of the scnter.ce of 
“these life convicts. Allthet thie Punjab 
. Government ‘could do was tó forward 
_ ‘the cascs of these lifc-convicts to’ the, ` 
R „appropriate Government for remitting 
~ the remaining term oftheir life impri- 
sonment, inoxercise of the power under _ 
section 401, Criminal Procedure Code. Й 
. The Punjab Government has already. 
^ айв such a referetice i in favour of the . 
" "petitioners, to the "Governricn ts of the. 
States, of conviction. Neither. the 
*. Punjab -Govei inent ‘nor the: Superin: 
-tordent of Ja, concerned: can release 
‘the prisoners under any of the stati 
`' tory ruk, contained і in Punjab .: gil. 
Manu al withoutrecciving the: necessary 
__ orders of the appropriate Government 
under section 401. Pending the receipt `. 
"of orders of the appropriate. Govern- · 
“ ment} tl erefore, the detention’ ‘of ths ; 
“petitioners, could not by. any, tedsoning, 
bee callcd illegal. D C 


iN 





We find ourselves i in ‘complete, agrecment a 


with the.: view taken iby the. Punjab 


:and Haryana Het Court.: - D E 


8. Before closing the idend we may 
fefer to Sitaram Barelal’s case}, wFich 
forms the shect-a tchor of the decision’ of. 
tlie - -High- Court [in the instant case. "To. 
begin with that|case does not deal with 
the identical point. involved i in the fre- 
sentcese. In that case, the State Govern- 
ment: “һай exercised a statutory- power 
under а Special | | Act passed by tlie State. 
cf Madhya Pradesh, nemely, the Madhya 
Pradesh” Prisoners" Release on Proba- 
tion Act XVI of 1954, Ur der: the pro- 
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Кшз айша 


dij... 1 

Us ; 
visions of that Act the:State Govern- 
ment was given the: power : to release 
prisoners‘ found to have. becn’ of good 
conduct :by imposing certain: conditions 
for their teleasc. .Itwagnotà саѕё where 
tke Government was exercising its discre- 
tion : under section. 401: of the Code-óf 
Criminal Proccdure for remission ofta 
Fart of the sentence after the accused had 
served the ‘sontcnce for 20 :усатѕ and 
claimcd ‘to'be rcleased. Sccondly the 
power for.a temporary ‘relcase of ‘the 
. prisoner was confcrred ‘by the said Act on 
the ‘State of Madhye’ Pradesh: ur dèr 


certain’ . conditions.’ ‘The ~ Government 
was, ‘therefore, cxcrcising а statutory 
power. In’ these. ‘circumstances: . the 


facts іп Sitaram Barelal’s caset, were quite 
different. from the: facts of the prcscnt 
case, Itis true that the ргіѕдпег in that 
case was lodged i in a jail in the State of 
Маћат ashtra butin, vicw of the provisionis 
of the Special ‘Act a particular’ State 
Government alone was empowered’ to 
exercise its discretion under the provi- 
sions’ of section 2 of the'said "Act. In 
the instant casc theré is no such Act'at 
all in the: State: of Punjab’ and Нагуапа 
which could’ have provided : any justifica- 
tion ' for thé said ‘State ‘to ‘exercise ‘its 
power to relcase the piisoncr. ‘Thirdly, 
as already statcd the power conferred by. 
the Act was mcrely a power to relcase 
the prisoner on a temporary basis subject ` 
to certain conditions which i is not the Case 
here’ at all. "In these circumstances the ` 
the High Court was not pt all justificd 
in relying on the decision of the Madhiya 
Pradesh’ High Court in ‘Sitaram Bareial’s 
case}, for the proposition thát the ‘Punjab 
Government would be thc appropriate 
Government to exercise power ‘under sèc- 
tion 401 (1) of the Code of Criminal 
Procedure. a 


. Е E m ко t 
9. Fron a review ofi ‘the authorities and 
the statutory provisions of the Code ‘of 


ve 





1; AcleR.1969M.P,252,- 7 00! 


P NT TOME TE. yh oe 
‘state OF M. Б, 7. RATAN.sINGH (Fazl Alt, ў) -e ё 


98 


Criminal. Procedure , the ‘following pros 
pósitions energe: ў : 
(1)-that * ‘a’ sentcrice of imprisonment 
for life docs not ‘automatically expire 
at the’ end of 20'ycars including thc 
remissions, be zause the’ administrative 
ruks ашса under the: verious Jail 
Manuals or under the Prisons Act cannot 
supersede the statutory provisions of the 
Indian’ Penal Code. ^A sentence of 
imprisonment for life mcans a scntcnce 
for the ontiré life cf the prisoner unless 
the. appropriata . (Government chcoscs е 
exercise its discretion. to,rcmitc cither, the 
whole or a part c of the sentence “under 
section. FOTE o£ the. Code of ‘Criminal 
"Procédure; - - 


(2) that the appropriate Goverhment 
has the undoubted discretion to remit or 
refuse’ to remit the Schtencé.and:whete it 
refuscs to remit the scntcnce no writ, can 
be issucd dirccting the State Governriicrit 
2:0 ‘release’ the prisoher; 7. : 0t Т 
(3) that the appropriate Government 
which is cmpowercd to grant remissior. 
under section 401 of the Cede of Criminal 
Procé duié i is the Government of the State 
where’ “the prisoner hag been convicted 
and sentenced, that i isto say, the tráns- 
feror. State and not ‘the ‘transferee | Siate 
wh re the prisoner may have bóen trans- 
_ ferred at his instance undér the’ "Transfer 
of Prisoners Act; and ыл x ^ 


n^ E ‚ 
(4) that where the айй State feels 
that the accused has completed a ;iperiod 
.of 20 yéars it has merely to, forward thi 
request of the p risonct to the concerned 
State Government, thet is . to say, thc, 
Government ofthe State whcrethe pri- 
soner was convicted and sentenced and 
-evon if this rcqucst is rejected by’ the 
State Government the order of the 
government cannot be‘interfered with’ by 
a High Court in its writ jurisdiction. - 


110-. For these reasons, thercfore; ме гаге 
satisfied. tht tke view taken by the High 
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Coürt of Punjab and His in the 
instant case is erroneous and cannot be. 
supported i inlaw. We accordingly allow 
the appeal, set aside the order of the 
High, Ceurt. But as the respondent has 
already been.released, the order of release 
of, the. respondent. shall stand: 


V. K. ш allowed. 


THE SUPREME COURT OF INDIA, 
(Civil Appellate Jurisdiction.) | 


РаўзЕнт=— H. В; Khanna, Ve R. Krishna 
ber and. P, К.  Güsioam, IF 


Controller of Estate Duty; Gujarat | 


= Appellant* 
Kantilal Trikamlal . Respondent. 
ed С. | 7 
R. Ranganayaki Animal and others 
Appellants 
0. Е E эры 
Controiler of Estate Duty, Madras ; 
e E Respondent. 


Estate Duty Act (XXXIV of 1955), sections 
2 (15), Explanations 2, 9(1) and 27(1)— 
Estate. duty — Disposition in favour of relatives 
—Gift—Rindu undivided family consisting of 
‘deceased and. son—Partition within two years 
before death— Deceased taking lesser share than 
what he was entitled to—D ference between 
value of deceased’s share and ^ what he réceived 
“—Whether includible in principal value A 
deceased estate. 


The deccascd und his son consdtutcd a 
Hindu undivided family until 16th 
November, 1953, when an instrument 
styled “release deed" was executed 
between them, Under this instrument 





* С.А. No. 1095 of 1970 and С.А. No. 1677 o? 
1973, x! ws 19t5 jul», 1976. 
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relative, 


(1972. 
the асаад took а sum of. rupees” 
onc lakh in licu и iod share, which” 
was valued at :8,44,058 . and 
relinquished his ites in the. rémain big : 
propertics of the joint family which were : 
declared to belong to his son as his sole and 
absolute propertics andi the son also, in 
his turn, relinquished liis intérest in the: 
amount of rupees one lakh given:to ‘the ~ 
deceased and declared that.the deceased 
was the, sole and| absolute owner of thè 
said amount, Within two yeers from the 
date of this instrument, on 3rd Јепе,1955 . 
the deceascd dicd and on his death the P 
question arose whether there: was: a dis: - 
position by the deccascd. in favour of a 
relative -and the, difference between the . 
value of the deceased's share and what hè ` 
actually received! was includible-in ‘the 
principal of the estate of the deceased, -:.. 


Held, that ә sum of Rs.2,37,234. being the’ 
difference betwcen Rs, 3,44,058: дпа Rs, 
1,06,724 (being the amount received by ` 
the deceased together with interest) was 
includible in the |principal value of the 
estate of the deceased. There was a dis- 
position by the deceased іп: favour. ofa ` 
By reason of section 27 (0. of 
the Estate Duty Act, 1953 it was . liable 
to be treated as a gift for purpose of . 
section 9 (1). E 


uen 
IE COURT) 





The definition of properties in section 9 
(15) bas to inform and must be read along 


„with section 9 and scction 27 and cannot 


be functional in| isolation. It is.not a 
substantive rule of law operative by itself, 
The expression “disposition” in section 
9 -must be read with the definition in > 
Explanation 2 to; -section 2 ( 15) since 





‘that is the whole purpose of a deeming 


provision in the shape of a definition, 
S:ction 27 also tracks down certain 
dispositions made by ‘deceased persons 
in favour of. relatives by treating theni 
as ‘‘gifts’’, The basic concept of 
disposition looms important in such 


circumstances, The concepr of **disposi- 


1j: 4 


tion ** ds not a tdem of art nor -legalese 
' -but plain English "with wide: import, - 
_ „What is; more, this; word -has acquired 
-beyond itsnormal ambit; an abnormal , 
“semantic expansion ‚ОЛ account + tof- a 
-special definition with an Explanation 
superadded. In short, ‘disposition’? in 
the Estate Duty Law of India enjoys an 
extended meaning. · The framers of 
the Act desired by a dceming. provision 
regarding “disposition” to cover cx- 
tinguishments of debts and all other 
rights at the схрейѕё of and made by 
the 'deccased in, favour of the 
beneficiary. The substantive, definition 
of **propcrty? in scction 2 (15) is not ex- 
chaustive but only inclusive and the sup- 
plumentary operation of Exflanation.2 
takes in whatis not conventionally regar- 
ded as''disposition", — Explanation..2. is 
deliberatcly designed to take into its 
emb:ace what otherwisc. may. not Бе 
“disposition”, "The. expression “other 
right” in, the Explanation is of the 
widest import and cannot be constricted 
- by reading: it ejusdem generis with “debt”, 
“Other right" in the -context,; . is 
expressly meant considerably to widen 

the- conccpt and thercfore suggests . 
somewhat contrery intention to’ е. 

application of the ejusdem gentris rule. 
[Paras. 17, 18, 19, 20 and 21.] 


The peculiar definition of ‘disposition’ ' 
injecting a triple hypothesis and fictional 
expansion covers the diminution in the 
share taken by the coparcener and aug- 
mentation of the share taken by thc other 
andimprosses the stamp of property on 
this process by the “deeming” provision. 
Sections 9 and 27 strengthen this con- 
clusion, Section 9, dealing with gifts, 
takes in property under a disposition 
made by a deceased and under section 
27 any disposition made by the deceased 
in favour ofa relative of his shall be 
treated for the purpose of - this. Act as 
а gift. So far as dispositions made within 
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two ycars of the death of -the deceased 
are concerned, here is -no qucstion of 
mála fides or bona “fides. All guch 


transactions ‘arè » caught ‘within the 


` coils of scction 5 read with scctions 9'and 


97i The requirement’ of bona fides lias 
nothing to do with dispositions within 2 
years end has much to do with those 
beyond 2 years, The dispositive fact of 
giving up by a coparcener ofa good part 
of what is due to him at the time of divi- 
sion to bisown dstrimcntend to the bene- 
fit of another coparcener can be called 
**disposition?' in law.” ‘Undoubtedly this 
operation is madé-up of simple jural facts 
that modify and extinguish jural, relations 
and create in thcir. place -new rights 
whereby one gives or gives up and 
ancther gains, This legal result, 

produccd by voluntary action, is 
“disposition”? within the. scope of 
Explantion 2 to section 2 (15). 

[Paras. 20, 25, 26 and 28.] 


1. 


Cases referred to :— 


- 


Valliammai Achi v. Controller of Estate 
Duty, (1969) 73 I.T.R. 806; Com: 
missioner of Gift-tax v.. Getti Chettiar, 
(1972) 1 An.W.R. (S.C.) 78: (1972) 1 
M.L.J. (S.C.) 78 : (1971) 82'L. T. R. 599: 
(1971) Tax.L.R. 1743: (1972) 1 LT.J. 
240: (1972) 1 S.C.J. 385: (1972) 
1 S.C.R. 736: A.L.R. 1971 S.C. 2410; 
Controller of Estate Duty v. K ancharla Kesava 
Rao, (1973) 89 ІТ.В: 261: (1973) 2 
S.C.C. 384: (1973) Tax, L.R. 1314: 
(1973) 3 S.C.R. 897 : ALR. 1973 S.C. 
2484; Stratlon’s Disclaimer, In rc, (1958) 
34 I. T.R. 47 (ED.); Crimwade о. Federal 
Commissioner of ` Taxation, (1949) 78 
C.L.R. 199; Trustees of Port of Bombay v. 
Premier Automobiles Ltd., (1974) 3 S.C.R. 
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1974 S.C. 923. - d 


Appeal from the judgment and order 
dated 26/27th Szptember, 1968 of the 
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Gujarat High’ Gourt in Estate Diy 
Reference No, 3 of 1967, ' ; 

220 ‘UW 
Appeal from , е judgment and: order 
dated 7th August, 1972, of the Madras 


High Court in Tax Case No. E of 


- 1965: , S esce 


8. ron Manchanda, pm Advocate, 
and А. Ne Sachthey, Advocate, With 
him,’ for Appellant n О. А. No. 1095 
of 1970). А 


К. Н. Kai.. Senior Advosaie t and 
I. N./Shroff Advocate, with him, for 
Respondent (In С. A..No. 1095 of 1970). 


б ТУ Desai, Senior Advocate ` and 
7: Ramamurthi, Advazate, with ' him, 
for Intervener. ` We 4 


5. Т. Реѕаі,. Senior Advocate, .and 
J. Ramamurtki, Advocate, with him, 
for Appellant (‘In С.А. No. 1677 of 1973). 


9. P.5Nayar, Advocate, ‘far Respondent 
(In А. A. No. 1677 of 1973). 


The J udgment of the Court was delivered 
by, | : . 

Krishi. Der, J;—Is it permissible. for 
Judges to speculate on the philosophical 
edge ofa human problem hidden by thc 
litigative scrcen hefore settling down to 
examine its forensic facct ? Ifit is,. we 
may, make an observation. about, the 
question posed - in this сазе without 
pojorative > implications, For many men 


in advancing age атгіусѕ ^ a stage 
in life when “Чо Бо. or not to. be^? 
stampedes „them. into doing things 


dubious before .God and evasive bcfore 
Caesar—and we have a hunch both the 
appeals before. Us, smack of such -a 
disposition аз wil be. cvident when the 
narration of facts and discussion of law, 
unfold the story. an ols i 


2. A bricf statement of thc citcumstances 
leading to the single critical legal issue, 
proliferatinginto a plurality ofpoints, may; 
now ke made, , We есіте мій the facts, 


-on the facts. 
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in the Gujarat Apps. (Kantilal .Trikam- . 
lal-w.-Gontroller оў ‘Estate Duty), sitice the’ ` 
Madras’ Appeal (Ranganayaki Ammal: v. 
IGontroller. `of ‘Estate's: Duty)? } їз raises 
virtually the same question, is plainer 
‘and may ‘conveniently 
be | narrated · immediately.‘ after. То 
appreciate the complex’ of facts we-choose 
‘to enunciate the! principal proposition: of 
law canvassed before us by thée»Revente 
in thetwo appédls, Does a relirquish- 
ment by-a decedent of a slice’ oft. share 
‘on a partition of joint property: in; such 
manner that he | takes less than his due 
effected within two years of his death with 
a view to relieve himself of a part of his 
wealth and protantoto benefit.the account- 





_ able person,-a near relation, have to suffer 


estate duty «under. the' Estate Duty Act 
XXXIV. of 1953 (for brevity, the Act) 2: 


3. One Trikamlal "Vadilal (hereinafter 
teferred 10 as the deceased) and his' son 
Kantila) (re ferrcd: tolater as the account. 
able per:on) constitutcd a Hindu undivi- - 
ded family. They continued as member: 
of a joint and undivided. Hindu family, : 
until 16th No: vember, 1953 whén an instrü- 
ment styled * *reléase deed’! was executed 
byand between the déceased and Kantilal. 
Considerable controvci. y bctween "the 
parties turns on the interprctatión of this 
‘instfurhent айа it! will therefore be neces- 
sary огуз to refer toits terms bric fly later. 
Suffice it to state forthe present that, un- 
der this instrument, a sum of} rupees one 
‘lakh out of the j joint family properties was 
taken by deceased in lieu of his share i in, 
the joint family | properties and he relin- 
quished his intérestin the remaining pro», 
perties of the joint family which were, 


: declared to belong to Kantilal as his sole 


and absoluteproperties and Kantilal also, 

in his turn, relinquished hisi interesti in the. 

antount of rupees one Jakh given to the 

deceased ard declared ‘that the deceased, 

was the sole and ‘absolute owner of the, 

—_——$—$—$—$—$_$_— O, 
1. (1969) 74 І.Т.В..353. ! EE Е 
2, (1973) 8B TTR, 96, ^ 
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| said Sinon P Within, two. years fromthe 
date ofthisinstrumeht; on Srd June,. 1955 
the.'deceased.died ‘and on his- death the 
question arose as'to what wasthe,estate 
duty chargeable on. his estate. Kantilal, 
who is.the accountable:person. before us; 
fileda return showing thestatus of thé 
deceased › as „i Jindividual ı >and  ;the 
principal, value, 'of.:-the  estate,‘;ias 
Rs, /1,06,724.., The Assistant - Control- 
ler was, however, ofthe view that the 
instrument dated..16th November, 1953 
operated as relinquishment by the decea- 
sed of his interest inthejoint properties 
in favour of Kantilal and thatthe consi- 
deration of rupees опе lakh for which the 
one-half share of .the deceased in.the 
joint. family properties at the "daté of 
the said instrument was Rs, 3,44, 058 arid 
there was, therefore, a disposition by the 
deceased in favour of a relative for partial 
consideration and it was, accordingly, 
by reason of section 27, sub-section (1), 
liable to be treated as agift for the purpose 
ofsection 9, sub-section (1), arid its value, 
vig, Rs. ` 3,14,058 ‘after deducting 
Rs, 1,06,724 (being the amount received 
by the deceased together with interest) 
was includible in the ‘principal, value of 
the estate of the deccased. ‘The Assistant 
Controller, accordingly included a sum of 
Rs, 2,37,234 being the difference between 
Rs, 3,44,058 and-Rs. 1,06,724 iñ the 
principal: -value ‘of the estate ‘of the 
deceased, ^ , 


4. On appeal by . the, 
person, ., the - assessment .made by 
the', Assistant Controller was: con- 
firmed ; by, the . Ccntral Board: of 
Revenue, Though the шай. ground 
on which the Central Board based its deci- 
sion was the same as that which found 
favour with the Assistant Controllcr; viz., 

that under.the ‘instrument there. was.a 
disposition. by the deceascd of his interest 
' in the joint family propertics in favour-of 
Kantilal for partial consideration and it 
was therefore by reason of section 27/süb- 
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section (1),.liable to be treated du gift 
for the purpose of. section. 9, «sub-section 
(1), anothér argument also appealed to 


ће Central: ‘Board and that was one -based 


on section 2, (15), Explanation 8.. The 
Board held. that; in any event, under the 
instrument there ` was “extinguishment at 
the expense of the deceased of his interest 
in the joint: ‘family properties and there 
Was therefore a deémed disposition by 
the deceascd of the, benefit which accrucd 
to Kantilatas,a result of such extinguish- 
ment and the charge to estate duty was 
accordingly attracted under section 9, 
Süb-scction (1) read with section 27, sub- 
section (1). | 


5. "On reference, ‘the High Court held i in 
favour of the assessee and the Revenue 
has appealed hopefülly relying, on а 
ruling ofthe Madras High Court which 
itself is the subje ct-matter, of the sister 
‘appeal. Here the tables were turned but 
the assessce has contestcd the argument 
ofthe High Court as contrary to the ratio 
of this Court's pronouncements, Were if 
so, it were bad ;, but judgments, , суеп to 
the sumirit Court, are not scriptural abso- 
lutes but relative reasonings and there is 
in them, read as a huntan whole, more 
than mcets the k gal cye which looks at 
helpful lines here and there.. We will 
examine them closely, especially. because 
several High Courts.are split on the cons- 
truction of “disposition” in the Act; and 
seek to resolve the conflict of views апа 
values. Behind cveryone's attitude to tax 
is an unspoken value judgment, © : 

6. - Before'" we .move. into, ; the -, arena 
of. argumint ‘we! inay i.silhouette 
the ;,facts . of, -the Madras; .casé. 
The deceaséd, Bheera. . Naidu’ and 
his predeceased .son?s widow and children 
constituted a Hindu undivided: family. 
A little withit' the two-year pre-mortem 
line'drawr by the Act he «ffccted a parti- 
tion and turning »bncgátor -took a smaller 
share instead of his legal half, benefiting 
the: others to the extent of tlie difference, 
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This différence was aed as disposition of 


propertyunder the Actand fiscal hicrarchy 
was upheld by the High Court, “The 
assessees assail that decision before us. 


7. The* forensic focus, has’ been rightly. 
turned on the interpretation of the critical | 


provisions in the Act bearing on this 
controversy. Тһе social design, “the legis- 
lative intent ‘and the grammar of statutory: 
construction vis-a-vis the Act may have to 
be: briefly surveyed - while studying the 
language of the text and the ED of 
the context, ' 


8. Thescheme and spirit of the Act need 
to be understood first, for сусгу social 
legislation has a personality and taxing 
statute a fiscal philosophy withoüt a feel 
of which a corréct perspective to gather 
theintentand effect ofthe separate clau- 
ses cannot be gained. Over four centu- 
ries ago Plowden said: .** Each law con- 
sists of two parts'viz,, of body and soul ; 
the letter of the law i$ the body of the law 
and the sense and reason ofthe law is the 
soul of the law”. Itis well known that 
death duties imposed on richer estates 
lave a socialistic savour being motivated 
by the State's policy ofparing ofunearned 
accumulation -of inheritances and of 
diminishing glaring disparities of wealth. 

This comprehensive but slow égalita- 
Tian purpose fulfils itself fully only when 
it operates on property at death and near 
death ; noris there any rational ground 
to save some types of disposition or subtle 
transference of wealth from exigibility, 
having due regard to the plain language 
of. estate’ duty measures, The broad 
object also includes inhibition of disposi- 
tions, unsupported by reasonable consi- 
deration, made on the eve of death or with- 
in the pragmaticline ofnearness to death, 
such transactions or manoeuvres, though 
sincere; being manifestly likely. to defeat 
death duties posthumously flowing from 
properties covered thereby. The fiscal 
policy. is dual (i) the collection of 
gevenue; and (ii) reduction of the quantum 
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. questions immediately arise. 
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of inheritance on a progressive basis direct- 


' ëd” towards-a gentle procéss of: equalisa- 


tion; ` The draftsman’s efforts have ‘been 


^ exerted to use words ofthe widest import 
` and whefe the traditional use of:words is 


‘likely to limit, to use legal fictions by deem- 
ing devicés; “to - expand the ‘semantics 
thereof and to rope in all ikinds of dealings І 


with property for inadequate" гот no consi: . 


deration within: the statutory proximity 
of death, The sweep of the sections which 
will be:presently set out must therefore 
be'informed by the ` language actually 


- used by the Legislature. Of course, if the 


words cannot apply to any recondite spé- 
cies of property, Courts cannotsupply new 
logos or invent unnatural sense to words 
to fulfil the : unexpressed -and unsatisfied 
wishes of the Legislature. Law, toa large 
extent, lives. in the language even if it 


expands with. the spirit of the statute, TD 


9. Itis good to rémember that the Indian 
Acthas some English genetic touch being 
largely based onthe English] Finance ‘Acts 
of 1854 onwards, This -historical factor 
has current relevance for one. reason. We 
may usefully refer to, although we may 
not be blindly bound by, English, autho- 
rities under the corresp onding statute and 
both sides have. sought | ‘trans-Atlantic. 
light ол this footing. : "E 
10. A skeletal projection « of the re to the 
extent that coricerns us here,may now be 
made, This Act exacts estate duty. The. 
charging sectión (section 5) authorises 
the levy ofa duty upon all property which 
passes on the death of a person dying after 
the commencement of the Act. Two 
*- What: is 
Property as envisaged in the: кшш secs 
tion-? When’:does property pass’ on the 
death of ‘a person? The answer to the first 
quéstion ‘is furnished in an inclusive defi- 
nition of “property” in Section 2 (15). .It 
is a wide ranging definition supplemented 
by two  'xpansive. ‘definitions. - Of 
immediate. moment -is «. Explanation: -2 
whichaeadii o=o 20 t oL s 


| к 


ке Explanation 4- he extii guishment 
^us аю схропзё ofthe decease dofa debt 


„or other rights shall. bc dcémed to havé..^ 
zurea predicablefraction." Sections- 7 and 
.29,- by! а deeming- process,;; cigcumvent 
this 
‘a’ clear share in the. coparcener at the 
";point immediately. ` before death. „Had 


— Been: adisposition made by. the deceased 
in favour of the person for whose bere- 
fit the debt! or right was extinguishéd, 
‘and iri ‘relation to such а disposition’ the 
^ expression “property” shall include the 
“benefit confcrrcd by the шшш: 
'ofa'debtorright." — '' 


What proper ty passes on the death ofi per- 
‘son is ‘indicated in an ‘inclusive definition 
$ct out in’ ‘section 2 (T 
гог after апу "interval and ‘on the death? 
includes ‘at a period ‘ascertainable only by 
reference’ to the death’. A glance at scc- 
tions 9 and 27 gives mórc compte hension. 
'Seétion 9, among ‘other provisions; intro- 
“duces 'alegol fiction and since the mean- 
ing and implication of thisScction hasbeen 
the subjzct, of some disputation we had 
better. allow the provision, „їп the first 
instance to speak for itself; .. - :, 


wit in К ` certain 


д др Gifts ts 

5 period. before be Fey. Property 
“taken "under "disposition made 
by the ааа" purporting _to 


“operate as an immediate gift inter vivos 
whether’ by way of transfer, delivery, 
declaration of trust, scttlement * upon 
'persons in succession, or ‘otherwise, 

“wh ith shall rot have been bona fide made 
"' two years or more bcfore ‘the death 
"of: the decéáscd ‘shall’ be ‘deemed to 
pass дп the death.” ` 


Both the. appeals deal: itt. Е 
persons !who are members of joint Hindu 
familics and the subject-matter of the dis- 
position was linked up with .their share 
in the . Hindu.  widivided family 
(accordingly: ^ speaking). For this 
 réason our attention has to be rivetted 
to sections;7 and-39-which:resolve a likely 
difficulty: dn: ascertaining’. the linterest in 
property which: passes en "the death ofa 
deceased ċoparçener, in ihe joizit, family 


5). It covers property ў 
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-pfoperty, ; the pristine rule of: Hindu law 
being. his:share.lapses in fevour; of- the 


.urvivors and:is:nota  descendible* 'estate 


|. contretemps : and .- :crystalize 


the ргорегіісѕ .of the сорагсспсг. been 


. partitioncd' immediately before. the death 


what share in the joint family property 
would have been allowed to the’ deceased 
represcnts the prircipal value of such 
share-for the purposes of computation of 


death“ “duty. Section 27 is 'a strategic pro- 
"vision which deems as a gift all dispositions 


made by the deceased person in favour of 
his tclations: unless such disposition was 
made for full consideration or the deceased 


"Was ‹ concerned. , im, a fiduciary. capacity 
“with thé property, “Relative” means, in 


this context, near relations set'out in sec 


"tion 27 (2) and it is sufficient, for our pur- 
‘pose, to know that in’both the appeals the 
„accounting persons are relatives falling 
‘within the statutory ccmpass, 


Onc more 
provision is pertincnt to our cnquiry and 


that deals with gifts within a certain 


period before death. While there are other 
provisions dealing with gifts bcfore death, 


we are dir:ctly concerned With scction 9 


only. It has already been zead ang will 
later be explained. 

11. Now to the boxing ring. The bcut has 
been fought over the import and ampli- 


` tude of property as widened by scction 2 
(15), especially Explanation 2 thercto, 


Shri S.T. Dx sai, appearing for the accoun- 
table person in the "Madras case, and Shri 
"Manchanda,.àrguing.for the Exchequer 
in the Gujarat case, have levelled multi- 
pointed attacks, but the crucial issue 
which is decisive of both cases is the 
same. What is “property” for the Fputpose 
of this fiscal law ? 


12. Is ita misfortune for "ET system 
that а battle of semantics, where able 


"1 


Judgés and erudite advocates fundameñt- 
ally disagree ‹ on ineanings of words pivotal ` 
to the very. levy, should be! a'bonanza:of -- 
the draftsrian ? ?. Simplicity and’ certainty 
is básié to the rule of law but isa corisum- 

matión^ devoütly to- be. wished in “our 
corpus juris’: Here мё find ‘ranged 
бд both sides more'thán one High Court 
taking contrary: but’ scholarly“ views. : A 
radically new legislative art is the urgent 
contempotary- need if comprehensibility 
to the laity is: to bė a-démocratic virtue 
of ыч, Жа : 


Bi We УШ first unlock Explanation, 2 to 
section 2 (15), “discover the signification ‘of 
property” expanded by- the deeming 
clause ‘and then read it in that wider, sense 
along, with the comprehensive | provisicns 
of sections 9; 27, ала 5. ; The. key concept 
that underlies: this- ‘fasciculus of sections 
is ‘Property, the tax ‘being chatged 
on,, property passing, en death. . onsi- 
derable , „controversy; . has ; ‘raged not 
only,on. ‘the ‘boundaries of the noticn of 
“disposition” as, ., specially defined by | 
importing a legal fiction, but'on the 
lightly ticklish and. tricky placement in 
section 9 of the expression © bona fide made 
two years or,mote before the death of the 
deceased” « Ifowe surmount these. construc- 
tional difficultic :5, the answer to “the core 
question arising in these appeals follows 
without much ado. 


eg of 


14. -In fairness tó counsel'we must; at the 
threshold, set out the seven propositions 
formulated “by Shri ‘Desai for pin- 
pointing the ‘discussion. see 


^W 
Й 
1 2o bh tee м 


s NEC: Е 


: бе ds Partition is merély: ar process’ in 
Я гапа Љу which: joint enjoyment is trans- 
.j ferred into ап enjoyment in severalty. 
Since.in.such:a case each one of the 

. 'coparceners' hdd an antecedent title 
- which extended to the whole ‘of the. 
joint far ily properties and had, there- 
fore, full interest in the specific property 

. which ultimately went to his shate,.sio 
' creation ofrightorinterst in such speci- 
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` fic property fakes XN place ^ ‘in “his 
E * favour’ nor "does: any cxtihgüishment of 
any right or intérest in ‘the other pro- | 
oo take. place to his detriment. Ч 


;2. Sections $ 9 (1). and 97 (1) form part of 
: asingle scheme. Тһе word ‘disposition ° 

; in scction: 27 (1) cannot be treated i in 
isolation, -and must take its colour and 
meaning from the, sense in which the 


` word has been used i in section. 9 Os, 


ES 


8. Disposition means: ‘giving away, ¢ or 
giving up by: AA person . of something 
which was . his own? Commissioner, of 
Income-tax , v. Getti |, Chettiar, , Nó 
"meaning howsoever , ' wide- “and 
ааа ГО, the expression 
. ‘disposition’ ~ can possibly ` ,take 
in- its ambit or coverage, partition. 
(Controller. of . Estate Duty. v. ' Kancharla 
Kesava Rao DES 


“4. The mere füct that д ona partition! à 
"coparcener takes а lesser share than! lie 

- could have démandéd'dócs not mean 
‚ that there is ‘disposition’ as contem- 
`., Plated in Explanation 2, ‘to, section 2 

à * (15) which defines proper ty’: In such 
. a partition there 4 ás no cxtinguishment, 
at the expense of such coparcener of 
any ‘debt’ or other right. In a partition 
whether €qual. or unequal, therejis, no 
др by a coparcener in favour of 
; any relative, nor can it be said. _ that 
, there is any purported, gift nor сап ‘it be 
. treated - as a gift. Of course,- ‘the - 
partition must - be bong fide and not , to 
evade du ty. 


e 
ЕНЕ сең! 


‚5. The scope ‘ard ips of Explona- 
. tion, 2 to section 2 (15) becomes more 
“clear when. it is read in juxtaposition 
| with Explanation 1. The extinguish- 
. ment? contemplated in Explanation 2 
сап Бе only in respect of any « debt: or 
кее ——_——— 
I. 82 I.T.R. 599, 606 (S.C.): (1972) iLTJ. 
240: (1972):1 S.G.J.-385.:.A:LR. 1970°S.C. 2410. 
2. (1973) 89 IT.R. 261.: (1973) 2 'S.C.C. 
384 : (1973) Tax. Т.К. 1314: ‚@973) 3 SOR. 
897 : А.Т.К. 1973 8.0. 2484; EOM “чие 
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other right which could have been 
created by the deccased and could have 


been. enforced against him. In. a 
partition, no such thing takes place. 


6. A definition is not. a substantive 
rule of law operative by itself. The 


definition of ‘property’ in section 2 (15) · 


has to be read along with sections 9 and- 
27 and not in isolation. 


7. Disposition, in scction 9, even if 
read along with Explanation 2 to sec- 
tion 2 (15), can only be of something 
the disponer had ashisown at the time 
ofthe allcgcd extinguishment. If it is 
of any interest in property it must be 
of an interest which was already vestcd 
in the disponer at the time of the dis- 
position. Ifof any other right, it must 
be of a right which had vested in him 
even when hegivcsitup.? . è 


15. This 7-point programme ofsubmissions 
really brings out all the issues and sub- 
issucs, legal and factual, and the last two, 
overlapping in some respects, deserve first: 
attention. Before that, we must state, in 
precise form, the facts with refercnce to 

which the statute must speak. The life 

of the ‘law is not idle abstraction or trans- 

cer.dental meditation but fitment tq con- 

crete facts to. yield jural results—a syner- 

getic action, not isclatcd operation. Our 

discussion will, therefore, be conditioncd 

by the matcrial facts found in the two 

cases. They are, tersely, though simpli- 

stically put, that the deceascd person, 

being a member of a joint Hindu family, 

within two years before his death, 

entered into a partition of family proper- 
tics bona fide not as colourable or sham 

transaction, where by he received towards 

his share an allotment substantially lower 

in value than would be his Icgalentitle- 
ment thus gladly suffering a diminution 
which would- to that extent benefit the 
accountable person by giving him a larger 
slice of thc joint cake than was his due. 
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16. We assume, for the purpose of argu- 
ment, that the division in status and the 
partition made by metes ar.d bounds have 
taken placc simultancously on the execu- 
tion of the сеа in question. W* «lso take 
it that the relcase, relinquishment or divi- 
sion inthe cases on hand has been bona fide 
made in the sense that one sharer has not 
over-reachcd the other or played fraud 
or together the sharers have not gone 
through a mere simulacrum of a parti- 
tion or exercise in colourable division. We 
proceed on the further footing—and that 
is law well-cstablished now-—that *'parti- 
tion is really a proccss in and by which a 
joint enjoyment is transformed into an 
enjoyment inseveralty. Each one of the 
sharers had an antecedent title and, therz- 
fore, no conveyance is involvcd in the 
proccss, as a conforment of a new title is 
not necessary." 


17. Now to the 7-points of Shri Desai. The 
6th point is a shade platitudinous and the 
other side docs not dispute its soundness, 
Certainly the definition of *property" in 
section 2 (15) has to inform and must be 
read along with section 9 and section 27 
cannot be functional in isolation. It 
is not a substantive rule Of law operative 
by itself. Similarly point Ne. 7 stated the 
way it has been, may not be and has not 
been dispute d before us, for the expression 
“disposition ’’in section 9 must be read with 
the definition in Explanation 2 to section 
2 (15) since that is the whole purpose of a 
“deeming provision’? in the shape of a 
definition, Granting that,the disponer can- 
not extinguish or part with what is not his 
—4ather a trite statement though—since А 
can give or give up only what he has at the 
time of alicnation or abnegation. Shri 
Desai contends, and rightly, that th: 
deceased could not dispose of any interest 
in property which did not earlier vest in 
him or at least at the time of the disposi: 
‘tion. No right can be given up without its 
being vcstcd in him when he gives up. This 
hypothesis in law tvrns the searchlight 


$y 


on the existence, at the tirre of the release 
or partition, of what has been disposed 
of under that decd. What then was dis- 
posed of? And did the deceased own at the 


time of disposition what he thus made 
over or extinguished ? As answer to these 


twin questions may be readily given, once 
we clear the confusion thet has crept їй 
at certain stages of the argument, Fy à 
process of inept importation and im- 
perfect - understanding of the rule of 
Hindu law regarding ороосу 


18. The proposition is trite thatin an undi- 
vided Hindu family coparceners have no 
predictable or defined shares buteach has 
an antccedent title in every parcel of pro- 
perty and is jointly the owner and in 
enjoyment with the others. But surely it 
is well-established that atthe very momcnt 
members decide upon a partition eo ins 
stanti, a division in status takes place where 
upon the share of the dercanding member: 
gets crystalised into a definite fraction and 
if there is division by metes and bounds 
the allotment of properties vivifies and. 
specifies such sharesi in separate cwnership. 
These two processes or stages may often 
get telescoped when by, consensus 
coparceners ' jointly divide the properties. 
nequaldivistons of properties knowingly 


made may not spell invalidity znd mathe- 


matical equality may not bé' maintained 
always іп a Partition while, ordinarily, 


substantial faiíness in division: is shown. А 
Granting these legal positions, the more- 


serious question which has been agitated 
before usis as to whether a willing, albeit 
bona fide, arrangement whereby a'substan- 


tially reduced sharé is taken: by the dece- . 


dent.conseqventiálly vestin g a propor- 
tionately larger estate in thz recipient isa 
disposition falling within Explanation 2 


to'section 2 (15) end therefore “property” 


within the substantive definition. In this 
context we may have to read sections 9 
and 27 for-property taken under a disposi- 
tion made by the deceased may be deemed 
to be a gift favour -of the accounting 
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person in the НЕСТ ЧИ ы їп 
section 9. Similarly section 27 also 
tracks down certain dispositions made by] * 
deceascd persons in favour of relatives, by 
treating them as *gifts"'/The basic concept 
cf disposition looms important in such 
circumstances, . ^  ,. ; 


19. Thisintroductorystateméntofthe law 
takes us to the other points of Shri Desai 
which we will tackle together, guided by 
the text of the sections aforesaid read in 
the lightof the citations aplenty, ‘of cases 
Indian and English. We may compendi- 
ously stete, forgettir g fcr a moment the 
complicaticn in the Gujarat case of the 


“releese deed exccutcd by the decedent 


being either a relinquishment or a parti- 
tion that in both the apreals, the decedent 
and the recipient сте members of an un- 
divided Hindu family and within the two 
year proximity of death the partition 
arrangement was effected whercunder а 
lesser share than due was allotted to the 
latter. And indeed, it is this difference 
between what was due to the right of the 
deceased and what was actually taken 
that was treated as a‘‘gift’’ by the Revenue 
based on the definition in scction 2 (15). 
Explanation2; plus sections 9 and 27. The 
cornerstone of tte whole cas: of the Re- 
venue is thus the concepts of “disposition ” 
which we may point oŭt, right atthe out- 
set is-not a term of art nor legelise but 
plain English, with wide import. What is 
more, this word has acquircd, be yond its 
normal ambit an abnormal. semantic, 
expansion on account of.a special defini- 
tion with-an Explanation super-addcd. In 
short, "disposition" :in the Estate: Duty 
Law of India enjoys an extended meaning: 
Evcen so, does it go so far as to cover г mere}, 
taking of a less-than cqual share by-the} 
deceased, the benefit on account of which 
has gone to the accountable : persor ? 


20. Bcforc we cnter the thicket of judi- 
cie] conflict regarding the meaning of 
“property” asextended Бу Explanation. 2 


> 


1) 


КЄ. 
to section 2 (15), 
as Courts that in a taxing statute cne has 
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e may remind ourselves ment by enjoyment in severalty. In hi$ 


view it is a confusion to mix up unequal 


to look merely at what is clearly said. partition with inadequate consideration 


,There is no room for any intendment. 
There is no equity abort a tax. While 
the rulings on thé point in the Act and in 
the allicd Gift-tax Act will be adverted 
to presently, we may begin ап incisive 
understanding of the Explanation 2 afore- 
said. The spirit thereof is obvious, The 
framers of the Act desired by a deemirg 
provision regarding disposition to cover 
extinguishments of debts and all .other 
rights at the experse of and made by the 
deceased in favour of the beneficiary. The 
substantive definition of ‘‘property’’ in 
section 2 (15) is not exhaustive but ‘only 
inclusive and the supplementary operation 
of Explanation 2 takes in what is nct 
conventionally regarded as **disposition."* 
Indsed, disposition", even according to 
law. dictionarics, embraccs **the parting 
with, alienation of, or giving up property, 
a destruction of property” (Black’s Legal 
Dictionary). The short question before us 
is whether the dispositive fact of giving ur 
by a coparcener of a good part of what is 


due to him at the time of division to his - 


own detriment and to the ‘benefit of ano- 
thercoparcener can be callcd“‘disposition”’ 
in Јам, Undoubtedly this operation, to 
use а neutral expression, is madeeup of 
simple jural facts that modify and extin- 
guish jvral relations and create in their 
place new rights whercby one gives or 
gives up ard another gains. This legal 
result, produced by voluntary action, is 
“disposition” within the scope of Expla- 
nation 2toscction 2 (15); — t 


21. The assessee's contention, effectively 
presented by counsel, takes a legalistic 
course, ignoring the purpose, language 
and amplitude cf Explanation 2. Argues 
Shri Desai, in a,partition, equal or un- 
equal, there is no element whatsoever of 
consideration, partial or full, since in a 
partition there is only an adjustment of | 


‘rights and’ substitution > of' joint enjoy- : 


_and it is a worse confusion to talk in terms 
ofbona fide and mala fide partition where the 
shares are merely unequal by choice. 
What is forgotton in this chain of reason- 
ing is. the office of Explanation 2 which is 
deliberately designed to take int its еще 
brace what otherwise may not be‘ “dis- 
position." Once we reconcile ourselves to 
the enlargement of sense imported by 
the Explanation, . we part company with 
the traditional concept. Ws have also tc 
stress the expression “ other right "in the 


` Explanation which is of the widest impor 


and cannot be constrictcd by. reading i 
ejusdem generis with ‘debt.’ Other right’ ir 
the context, isexpressly meant considera 
bly to widen the concept and therefore 
‘suggests.a somewhat contrary intention tt 
‘the application of the ejusdem generis rule 
We may derive instruction from Green’; 
construction cf the identical expressior 
in the English Act (section 45 (2). The 
learned author writes ; 


©“ A disclaimer is an extinguishment o: 
aright for this purpose. Although ir 
the event the person disclaiming neve! 
has any right in the propezty, he has'the 
. right to obtain it ; this inchoate righ: 
is a ‘right’ for the purposes of sectior 
‚ 45 (2). The ejusdem generis rule. does 
. notaprly to the words‘ a debtor othe1 
right’ and the word ‘right’ is a word ої 
the widest import. Moreover, the 
. expression ‘atthe expense of the deceas- 
cd'is used in an ordinary andnátura) 
manner ; and is apt to covcr not.only 
cases where. the extinguishment 
involves a loss to the deccased of a 
benefit he already enjoyed, but also 
those where it prevents him from 
acquire the benefit. 


“Phe моїй“ еј “person. for. whose bene: 
f the: debt or other right was extin- 
" guished? do got necessitate a conscious 
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intention to benefit some person ; it is 
sufficient that some person was in fact 
behefited. The motive or purpose of 

‚ the deccascd appears to me to be im« 
material, provided the transáction was 
gratuitous and did in fact benefit the 
other person concerned, 


The extinguishment of a right may also 
cover the release of his interest by one 
joint tenant in favour of another.” 


(Green's Death Duties, 7th Ed., 


Butterworths, p. 149.) 


22. Shri Desai and also Shri Kazi, appea- 
ring for the “accountable person" in 
the respective cascs, urged that this 
expansive interpretation takirg libertics 
with traditional jural conccpts is 
contrary to this Couit’s pronounccment 
іп Getti Ghettiar!, That was a case 
under the Gift-tax Act, 1958 and 
the construction of section 2 (xxiv) 
fell for decision, Certainly, many-of the 
observations there, read de hors the parti- 
cular statute, might reinforce the asses- 
see's stand. This Court interpreted the 
expression “transfer of property? in sec- 
tion 2 (xxiv) and held that the expression 
*‘disposition’’ ustd in that provision should 
be read in the context and setting of the 
given statute. The very fact that “dis- 
position"? is treated as a mode of transfcr 
takes the Icgal concept along a different 
strcet, ifone may use such a phrase, from 
the one along which that word in the 
Estate Duty Act istravelling. Mr. Justice 
Hegde rightly observed, if we may say so 
with respect, that 


** Words in the section of a statute are 

тої to be interpreted by having these 

words in one hand and the dictionary 

in the other. In spellingout the mean- 

ing of the words in a section, one 
= — 

1. (1971) 82 I.T.R. 599: 


P4 





(1961) Tax.L.R 


1743 : (1972) 1 Т.Т.]. 240 : (1972) 1 5.0.7. 385: _ 


(1972) 1 S.C.R. 736 : (1972) 1 An.W.R. (S.C.) 
78 : (1972) 1 M4L.J. (S. C) 78; ALR. 1971 5.0. 
2410, 


THE MADRAS LAW JOURNAL REPORTS—(sUPREME COURT) 


[1977 
. * 
must take into consNgration the sett- 
ing in which these terms are used and 
the purpose that they are intended to 
serve, [Pages 605-606] ` 


The word “transaction”? in section 2 (24) 
ofthe Gift-tax Act takes its colovr from 
the main clause, that is, it must be a 
“transfer” of property in some way. Since 
a partition is not a “transfer”? in the ordi- 
nary sense of law, the Court reached the 
conclusion that а mere partition with 
urequal allotments notbcing atransfer 
cannot be covercd by section 2 (xxiv). A 
close reading of that provision ard the 


-judgment will dissolve the mist of mis- 


understanding and disclcscs the danger 
of reading observations from that case ‘for 
application in the instant case. The 
language of scction 2 (15), Explanation 2, 
is different end wider and ths reasoning 
of Getti Ghettiar*, cannot therefore control 
its amplitude. It is perfectly true that in 
ordinary Hindu law a partition involvcs 
no conveyance and по question of transfer 
arises when all that happens is a severance _ 
in status and the common holding of 
property by the coparcener is ccnverted 
into separate title of each coparcener as 
tcnant-in-common. Мог does rubse- 
quent partition by metes and bounds 
amount to a transfer. The controlling 
distinction consists in the difference in 
definition between -the Gift-tax Act 
(scction 2 (xxiv)) and the Estate Duty Act 
(section 2 5). g 


23. The Madras High- Court in Valli- 
ammai Аса, took the correct vicw when 
it said on similar facts: 


“ The facts of this cass, in our opinion, 
scem to sqvare with the second Expla- 
nation to section 2 (15). That, 
no doubt, isan Explanation to th: in- 


- clusive definition of property. But the 


lenguage of it scems to go further end 





r (1972) 1 L*T.J. 240 : (1972) 1 5.С.]. 385, 
‚ (1969) 73 L'ER. 806, 
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coins a degfred disposition in the 
nature of a transfer, The mechanics of 
the transfer for the rurpescs of Expla- 
nation 2 consist in th» extinguishment 
at the expense of the deccesed of a 
right and the acctval of 2 benefit in the 


‚ form of the right so given up in favour 


ofthe person benefited. Transfer in a 
normal sense and as understood with 
reference to tke Transfer of Property 
Act connotes a movement of property 


. от interest or right therein or thercto 


from one person to another in praesenti. 
But in the kind of disposition contcm- 
plated by the second Explanation, ons 
can hardly trace such a transfcr 


. because of the mere fact of extincticn 


of a certain right of the deccased which 
doesnot involve a movemert, a benefit 
is creatcd in favour of the person bene- 
fited thereby. In the present case 


- the son who was a quondam coparcéncr 


had a pre-existing right to every part of 
the coparccnary property, and if by a 
partition or a relinqvishment on the 
Гаї of one ог more of the coparceners 
the joint ownership is severcd in fz vour 
of severalty, the process, having regerd 
to the peculiar conception of a coparce- 
nary, involves no transfer... .But Expla- 
nation 2 is concerned. not with that kind 


_ of situation, but an extinguishment of a 


right and creation of a benefit ther: by 
ard this process is statutorily deemed 
to be a disposition which is in the 
nature of a transfer, ? : 


This line of reasoning has our g2neral 
approval. 


24.From what we have said, the broadlires 
ofopposing views emerge and they hinge 
on the connotetion of disposition. The 
High Courts, in their **divergent" stands, 


have lined up before both strands of rea- 
soning. Madras, a Fvll Bench of the 


. Punjab High Court,and thc classic observ- 


ation ir Inre,Stratton s Disclaimer !, support 
supp 





J. (1958) 34 I.T, R. 47, 


3 


the point of view championed in Rang: 
nayaki Ammal. The contrary thinkin 
finds support in Andhra Pradesh and Pur 


-jab as well es in Gujarat ( Kantilal) 2, ‘Th 


sense of sur statutcs modellcd as they ar 


‘on a series of Erglish Acts, is bcst c» 


pressed so fer as the concept of dispos. 
tior is concerned, by Jenkins,L.J., in In : 
Stratton’s Disclaimer®, relating to sectio 
#5 ofthe Finance Act, 1940 (which rur 
similar in strain to section 2 (15) 
Notir g the strength of the sweeping an 
unperticularizcd reference to “a debt c 
other right", Jenkins, L.J., repelled tk 
application of the ejusdem generis rule en 
imparted to th: word *rigbt" the wide: 
im pert : 


“Mr. Russel did notssek tolirit th 
effect of the words ‘debt or other righ 
by an application of the ejusdem gener 
tule, and, in ry view , it would not Е 
possible to do so. Jn the absence « 
any such restriction on itsmeaning th 
word ‘right’ is a word of the widest in 
port, and if, in accordance with m 
view, Mrs. Stratton can proper] 
be held to have hada right in re: 
fect of the specific bequcst an 
devise pending disclaimer, I sce n 
ground for holding that it was not 
right within the meaning of section 4 
(2). 39 

ж * 


ж ж 


“I confess that І am disposed to de 
precate recourse in revenue Icgislatio 
to swceping generalities of this kinc 
but the mete fact that en enactment : 
covched in general ard comp rehersiv 
terms 2ffords no grcund for excludin, 
from its operation trarsactions fallin, 
fairly within its provisicns, genere 
though they may te.” 


Roxburgh, J., emphasized the impact c 
tbe legal fiction and. observcd : 





1. (1973) 88 L.T.R. 96. 
2. (1969) 74 I.T. R. 353. 
3, (1958) 341.Т.Б. 47, 


38 
** А certain state of facts is to be deemed 
to be a different state of facts, and the 


line*between fact and hypothesis seems 
‚ to me to be drawn by the word ‘deemed’, 


If this,be so, only thrce actual facts ` 


are expresed to be necessary in order 
to involve the hypothetical situaticn, 
(1) the existence of a right, (2) it extin- 
guishmient, (3) its extinguishment at 
the expense of the deceased. When 
these three facts concur, the hypothesis 
goes into action, and the hypothesis 
is that these facts are equivalent to a 
dispcsition made by the deceased in 
favour of the person for whose benefit 
the right was extinguished. These 
words, in my opinion, all form part of 
the hypothesis: and the concluding 
words are necessary tó define the hypo- 
thetical disponee. * | 

The conventional construction of “‘dis- 

position ”has to submit to the large: sweep 

of the hypothetical cxtension by definition, 


25. The Gujarat High Court has gravitat- 
ed towards the nzrrower construction of 
“disposition” and or *right."" It makes ro 
specific reference to Stratton’s Disclaimer}, 
ара the learned Judges have insisted or 
transfer of intercst as a necessary irdicium 
ofévery dispgsition. Partition does not 
involve 2 transfer and therefore, cennot 
be a disposition, rens the logic of the 
Gujarat judgment. Likewise, “ other 
right" in Explanation 2, it is argued, 
cannot cover the case of partition as 
in the learned Judges’ view a transfer 
is a sine qua non, We cannot agrce, 
for reasons already stated, with this ap- 
proach which defeats the intendment 
of tke Act and the express object of 
Explanation 2 to section 2(15). Fhe pecu- 
liar definition of ''disposition" injecting 
a triple hypothesis and fictionalexpansion 
covers the diminution in the share teken 
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by the coparcener and augmentation of . 


theshare taken by the other ard impresses 





(1958) 34 LTR. 4. = `7: 
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2 > e 
the stamp of property OQ this process by 
the “dseming’’ provision. Sections 9 and 
27 strengthen this conclusion. 


26. We were confronted by Skri Desai 
with Kantharla Kesava Ran’, for contending 
that giving away or givirgup could not in 
all ceses be dispcsiticn where the transac- 
tion is a partition. This Court,in the above 
rulirg, held that a partitiou in a coparce- 
nary was just an adjustment of rights not a 
trensfer in the strict serse. Shri Justice 
Hegde, speaking for the Court, placed on 
section 24 of the Act more cr less the same 
interpretation as wes put in Getti Ghettiar® - 
by this Court. Whztever might be the 
interpretation of “disposition” in section 
24 of the Act, we are satisficd that the 
only straight-forward construction of that 
expression in section 27 is as we have ex- 
plained at length above. Section 9, dealing 
with - gifts, takes in property under a dis- 
position made by a deceased, throwing up 


' the question *^what is -a gift?” Section 27 


supplies the'answer any ‘disposition made 
by the deceased in favour of a1elative of 
his shall be treated for the purposes of this Act 
as а gift, unless, of covrse, it is made for 
full consideration." There is no limita- 
tion, environmental or by the society of 
words, warranting the whittling down of 
‘the unusually wide range of Explanation 
2 to section 2 (15). Kesava Rao !, cannot cut 
back on the liberality ofscction 27. In the 
realm of legal fiction, law cannot be con- 
fined within traditional concepts. It is 
pertinentthatas between the Gift-tax Act 
and the Estate Duty Act; there is basic 
difference in that the tax cffect in the. first 
is on transaction inter vivos znd in the 
second on the generating source of trans- 
mission by death. Comparisons in con- 


‘struction cannot therefore be pushed too 


far, 





1. (1973) 89 I.T-R.261 : (1978) 2 S.C.C. 384: 
(1973) Tax. LR. 1314-: (1973) 3 S.C.R. 897: 
.A.LR. 1973 S.C. 2494. 

2. (1972) 1 S.G.R. 736 : (97) 1 LTJ. 240: 
(1972) 1 $.6.J. 385, 2 


tr 


ü ^ GÓNTHOLLER off É. p. д. КАТА тынды: а yet, 7) 


e 

27. Before wiling up this part of the 
discussion, we may refer to Grimwad v. 
Federal Commissioner of Taxation!, where 
Williams, J., dealing with the expression 
«disposition of property’? defired some- 
what in similar lines as inour Act, 
Observed : 


“The whole emphasis of paragraph (f) 
isupon a transaction entered into by 
one person, which seems to тте to 
mean that where there is an act dcre 
by one person with the requisit2 intent, 
and as z result there is a transfer of 
value from any property of that person 
to the property of another person; tlie 
conditions of liability are satisfied. ” 
Each statute has its own mint and the 
coinage of words bears a, special stamp. 
That is our only commert when we de- 
part semar tically from other jvdicial an- 
notations of the expression *dispositicn?". 
If A is entitled to- a moiety in property 
worth rupees five lakhs (от let us assume 
that much of cash in the till belongs jointly 
to4 and B) and by г partition, relinquish- 


mert, disclaimer or otherwisz, A accepts 


somsthing.substantially less than his due, 
say rupees one lakh as against rupess two- 
and-à-half lakhs and the remainder goes 
to the benefit 5f В who gets four lakhs 
as against 
monsense, concurrently with Explanation 


2, draws the inference that 4 has made 
over at his expense and to the benefit of - 


- В a sum of rupees one-and-a-half lakhs 


which may be designated a ТОЗОН ШГ 


by him in favour of B, 


28. Shri Desairightly stressed that in cons- 
truing section 9 weshovld not confusz' be- 


tween a mala fide transaction and unequal. 


partition. He is right. But th» simple 
scheme of section 9may be stated to erase 
misapprehension, Whatthe provision dec- 
lares is thet ifthe disposition rr ade by the 
deceased is more th en two years before 
death, the property covered th ereby shall 





1; (1949) 78 C.L.R, 199. 


two-and-a-half lakhs, *com- - 


36 


not pess on the death unless it shall ne: 
have been bona fide. That is to say, even 


“if the transaction were mere than twc 


years before the death, if it were entered 
into in bad faith, estate duty ‘may stil: 
attachto that property.So far as disposition: 
made within two years of the death of the 
deceased are concerned, there is no ques 
tion of mala fides or bona fides. All such 
transactions асе caught withir the coils 
of section 5 reed with sections 9 and 27, 
The requiremer t of bona fides has rothing 
to do w'th dispositions within 2 years and 
has much to do with those beyond 2 years. 
The marginal obscurity in section 9 is due 
perhaps to compressed drafismenship. 


29. Now tocosts. Ws havealready indicat- 
ed how serious arguments have appeeled 
in contrary ways to.seveval judges of the 
High Courts and certain observe tions of 
this Court have themselves been capable 
of different shades cf sense from what we 
have read irto them. Indeed the point 
involved in the case is cf gereral public 
irfortence which, ‘on accourt of the 
conflict ir the High Courts, needs to be 
decided by the Supreme Court. One of 
the major functions of this Court .is to 
declar the law for ths country urder 


Article '141 of the Constitution, although 


under our adversary system it is only 
when litigation spirals vp the Court acts 
and declares the law. 


30. While dealing with a similar sitva- 
tion, this.Ceurt in Trustees of Port, 
Bombay", obsetved : 


** Is it fair in these circumstances, that 
one party, albeit the vanquished one, 
should bear th: burden ofcosts through= 
outfor providing the occasion—not pro- 

> vocation—for laying down the correct 
law in a controversial situation ? Faced 
‘with a similar moral-legal issue, Lord 
Reid observed : | 

Lom e C — iaces SEM 
1. (1974) 3 S.Q.C. 397 : (1974) 48.0.8.710: 

А.Т.К. 1974 S.G, 923, 
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“Т think we must consider separately 
costs in this House and costs in the 
Gourt of Appeal. Cases can cnly come 
before this Housc with lIcave, and 
leave is generally given because some 
general qucstion of law is involved, In 
this case it enabled the whol: vexed 
matter of non est factum tobe re-examined; 
This scems to be a typical case where 
the costs of the successful respondent 
should com: out of public funds. 

The Evershed Committce on Supreme 
Court Practice and Procedure had 
suggested in England that the Attorney- 
General should be empowerzd to issue 
a certificate for the use of public funds 
in appeals to the Hous: of Lords wherz 
issues of ovtstanding public importar ce 
‚ ате involved’, 


“Мау be, a scheme for a suitors’ fund to 
indemmify for costs as recommended by 
a sub-committee of Justiceisthe ans- 
wer, but {Тезе are matters for the consi- 
deration of the Legislature and the 
Executive. We mention: them to skow 
that the law in this branch cannot, be 
rigid. We have to make a compromise 
between pragmatism and equity and 
modify the ldser-pays-all doctrine by. 
exercise of e flexible discretion, The 
respondent in this case need not bea 
martyr for the сгиѕе of the certainty of 
law under section 87 of the Act, parti- 
cularly when the appellant wins on a 

point of limitation.(The trial Court had; 
even held the appellant guilty cf negli- 

gence). In these circumstances we 

direct thet the parties do beer their 

costs throughovt. ” 


31, We adopt the same covrse and while 
allowing Civil Appeal No. 1095 of 1970 
зга disrrissing Civil Appee! No. 1677 of 
[973 the parties in both the apr zals are 
lirected to bear their respective costs 
throughout. EU 
Y.K.K. Order. accordingly. 


. 
——— 
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THE SUPREME COUNT OF INDIA. 
(Givil Appellate Jurisdiction.) 


PnzsENT:—A.JV. Ray, CJ., М.Н. Beg'and 
Jaswant Singh, FF. 


РЫ ы H 
neronte—(surnent GOURT) . 


R. R. Dalavai .. Appellant® 
I. 
The State of Tamil Nadu 

.. Respondent, 


Constitution of India (1950), Article 351— 
Pension Scheme formulated by Tamil Nadu 
Government granting pension іо anti-Hindi 


, agitators—Not | competent— State can claim 


refurd. 


The pension scheme formulated by the 
Tamil Nadu Government granting pen- 
sion to anti -Hindi agitators contains the 
vice of dis-integration and fomenting 
fissiparous tendencies. , If any State will 
be*engaged in exciting emotion against 


` Hindi or any other language such provo- 


cation has to be nipped in the bud because 
these are anti-national and anti-demo- 
cratic tendencies. Thercisno] gislative 
sanction for such a pension scheme. The 
Government by an executive order could 
not authorise payment of pension scheme. 
The pension scheme is unconstitutional 
and the budget sanction is cqually un- 
constifutional. -. [Paras. 6, 7.] 


The State will be competent to claim 
refund of moneys illegally and unconsti- 
tutionally paid. [Para. 9.] 


Appellant in person. 


A. V. Rangam апд Miss A. Subhashini 
for Respondent. 


The Judgment of the Court was delivered: 
by 


Ray, CF.—This appeal is by special leave 
from the judgment datéd 21st January, 
1975 of the Madras High Court. 





+ C.A. No. 1116 of 1975. 
Tih May, 1916, 


į- 


5 I 
2: The appefant, made an application 
under Article 226 challenging the power 
of the Government. of Tamil Nadu to 
grant pension to anti-Hindi agitators. 
The -appellant further challenged the 
power of the ntate to make payment from 
the. Consolidated Fund of the Beate 
Exchequer. 


3. Article 351 of the Constitution says 
that it shall be the duty of the Union 
Government to promote the spread of the 
Hindi language to develop so that it may 
serve as a medium of expression for all 
the elements of the composite culture of 
our country. The appellant contend- 
ed that. the spirit and letter of Article 
351 is violated by the Pension Scheme 
ofthe Tamil Nadu State. The appel- 
lant said that the agitators who brought 
about violence broke. the law and were 
honoured by the pension scheme of the 
State. | 


4. Тһе High Court said that the State 
Legislature has control ovér purse and 
that in the view of the State Legislature 
the agitators against Hindi ‘fought for a 
cause and, therefore, those who are eligi- 
ble should be granted pension. The 
High Court found that if a scheme is 
provided which is not destructive of the 
Directive Principles but aimed atamelio- 
rating those who the legislature thought 
deserve that treatment Article 351 was not 
- violated; 


5. The High Court found ux code 


of Appropriation "Act XXXVIII ^ 
of 1974 it could.not. be said that 
payment was illegal. І 


6. In our opinion the pension scheme 
formulated by the Tamil Nadu Govern- 
ment contains the vice of disintegration 
and fomenting fissiparous tendencies, If 





any - State will be engaged in exciting. 


emotion against Hindi or any other langu- 
age such provocation has to be nipped in 
the bud because these are anti-national 
and anti-democratic tendencies. 


- fuAdlavan Бев b, 


> - * CLA, No. 325 of 1970. 


UNION of tibia . | 4 


7. 'The Madras Budget Manual 4t 
Edition was referred to by the appellan 
The appropriation in the prestnt ca: 
shows that a fund was kept apart to met 
the pension scheme. There js no legi 
lative sanction for such pension schemi 
The Government by’ ап executiv 
order could not authorise payment « 
pension scheme. ‘The appellant is rigt 
in his contention that. the pension schem 
is unconstitutional and the budget san 
tion is equally unconstitutional, 


8. For these reasons the judgment of th 
High Courtis set aside, К 


9. A mátdamus will go directing th 
respondent to forbear from implementin 
the pension scheme. . The State will Е 
competent to claim refund of moneys ilk 
„gally and unconstitutionally раіс 
The ‘appellant is entitled to costs to Ъ 
paid by the State. 


Ук: СС Appeal allore: 


ye 


_THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 
PRESENT :—4. N. Ray, GJ. M.H. Beg, RA 


Sarkaria, Р.М. Te and = Faswar 

Singh, 77. . й 

S. Narayan Iyer .. Appellant 

v. . 

The Union of India and another 
Respondent: 


Constitution of India (1950), Article 226- 
Telephone rates and charges fixed. under. India 
Telegraph Rules—If can be challenged in 
writ petition. 


Courts have no jurisdiction under Articl 


: 226 of the Constitution to go into the rez 


sonableness oftelephone rates and charge: 
There are three principal reasuns why 
writ petition is incompetent. First, whe: 





30th April, 197€ 


19 


шу subscriber to a telephone enters into ` 


1 contract with the State, the subscriber 
аз theoption to enter into a contract or 
Wt. Ifhe does so, he has to pay therates 
which’are charged by the State for instal- 
ation, A subscriber cannotsay that the 
‘ates are not fair. Noone is compelling 
me to subscribe. Second, telephone tariff 
is Subordinate legislation and legislative 
wocess, Section 7 of the Telegraph Act 
>mpowers the Central Government to 
nake rules inter alia for rates. These rules 
эте laid before.each House of Parliament. 
The rules take effect when they are passed 
by the Parliament. Third, the question 
ofratesis first goneinto by the Tariff 
їйгу Committee. The Committee is 
aeaded by non-officials. The Tariff rates 
are placed before the House in all the 
budget proposals. The rates, therefore, 
become a legislative policy as well as a 
legislative process and is not for judicial 
letermination, [Paras. 6, 7.] 


K.S. Ramamurthy, Senior ^ Advocate 
(Е. Jayaram and R. Ghandrashekhar, Advo- 
sates with him), for Appellant. 


L.N. Sinha, Solicitor-Gencral cf India 
€ 5. N. Prasad *and Girish Chandra, 
Advocates with him), for Respondents. 


rhe Judgment ofthe Court was delivercd 
©у 


Вау, GJ.—lhisappeal is by certificate 
Krom the judgment dated, 28th March, 
1969 of the High Court of “Madras. The 
‘question in this appeal is whether the 
appellant in a writ petition can challenge 
the telephone rates and charges and ob- 
tain any relief in that behalf. 


2. The appellant is a retired District 
Manager (Telephones), Madras. He 
filed a writpetition in the High Gcurt for 
a writ ofprohibition directing the General 
Manager (Telephones), Madras to forbear 
from enforcing the revised Telephone 
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Tariffasper the IndianTeNgraph Amend- 
ment Rules, 1966. Under the rules, the 
rental and call charges were increased by 
50 per cent. and trunk call charges by 
abovt 30 to 35 per cent. The petitioner 
alleged that the telephone system is a 
public utility service and rot а revenue 
earning establishment and the charges 
can be only in the nature of a fee which 
niüst be commensurate witk. the cost of 
rendering. the service. Tle petitioner 
further alleged that the. loss incurred by 
the Governmentin another establishment 
service is not a legitimete ground for reis- 
ing telephone rates. 5 


3. The tria] Court held that Telephone 
Tariff was unjust -and unreasonable. 
The trial Court allowed tke writ petitior. 


4. The High: Court on appeel eld that 
the High Court could not interefere with 
tke tariff. The High Court said . that 
the: principle upon which -public ultility 
rates regulation as hes developed i iv. the 
United States is not appliceble h here in 
our country. E 


B. -1t should be said at the ovtset tbat 
there was.some discussion in the jvdg- 
ment on- Article 19 but counsel for the 
appellant properly abandoned any. refer- 
ence to Article 19. The appellant’s 
contentions are three.. First the 
expression "rates" in section 7 (2) of 
the Indian Telegraph Act meavs rates 
which are to be determined shov ld 
be. fair, just and reesonable from the 
point of view of both the consumer end 
the producer. Secord, the Court has 
jurisdiction to determine whether the 
rates fixed by the Government are reason- 
able... Third the‘ rates are increzsed 
expressly for the purpose of off-settir g the 
losses in the Post end Telegraph. services. 
Tf a proper allocation is made accordir g 
to proper. commercial accounting it will 
be found that there isz wrongfrldeducticn 
of crores of rupees as' revenue expense 


I] 


e 
and ur lawte f debit, ‘These errors in 
the accounting have resvlted in reducing 
tke profits earned by the Telephones, 


6. Thereere three principal reasons wl y 
the writ petition is incompetent and rot 
maintainable and tke appeal should fail. 
First, wEen any subscriber to a telephone 
enters into a contract with the State, tte 
subscriber has the option to enter into a 
contract or not. Ifhe does so, he has to 
pay the rates wLich are charged by the 
Stete for instelletion. A subscriber can- 
not say that the retes ате not feir. No 
ore is compelling ore to svbscrike. 
Second, Telephone Tariff is subordinete 
legislation and а legislative process. 
Underthe Indian Telegraph Act, sectior 
7 empowers the Central Goverr ment: to 
make rules inter alia for rates, These 
cules are laid before each House of Parliz- 
ment. The rules take effect when tfey 
are passed by the Parliamert. Third, 
the question of rates is first gone into 
by the Tariff Enquiry Committee. The 
Committee is headed by non-officiols. 
The Tariff rates ere placed before tke 
Hovse in the shape of Budget proposals. 
The Parliament goes into 211 the Budget 
огороѕа]ѕ, The rates are sanctioned by 
tke Parliament. The rates, therefore, 
become a legislative policy as well as a 
legislative process. 


7. Tke Courts’ have no jurisdiction 
under Article 226 to go iato reasonablenes 
of rates, Trese 
policy matter in fiscal planning. There 
is legislative prescription of rates. Retes 
are a matter for legislative judgment ard 
and not for judicial determir ation. 


A -o a i A e —Po M II 


8. The appeal is dismissed. There will 
be no order as to costs, 


V.K. 








Appeal dismissed. 
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rates are decided as. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction, ) 


PRESENT: —AH. Р. Khanna and V.R. Krishna 


Iyer, FF. а 
Commissioner of Income-tax, 
Madras ‚+. Appellant® 
2. 


2.9.8. Investments (Р.) Ltd. 

T Respondent. 
Finance Act(X1 of 1958) , Schedule 1, Part 11, 
paragraph D, clause (iii) of Explanation — 
Super-tax—Declaration of dividend —Computa- 
tion of quantum of rebate— Position of profits 
and gains Consideration. of —Whether as 
existed in previous year or in years prior to that, 


Clause (iii) cf the Explanation contained in 
Paragraph D of Part II of the First Sche- 
dule to the Finance Act, 1958, provides a 
formula which has to be applied for deter- 
mining the amount of dividends which 
Shall be deemed to have been distributed 
in considering the quantum of rebate 
for assessing the super-tax payable by a 
company. According to that formula 
the amount distributed as dividends shall 
be deemed to be such proportion therecf 
as the total income of the previous years 
bears to its total profits and gains for that 
year other than capital receipts, reduced 
by certain allowances, The words “for 
the previous year” and *'for that year” 
indicate that in finding for the purpose 
of rebate the amount of dividends which 
shall be deemed to have been distributed, 
one has look to the figure of total income 
and the amount of profits and gains other 
than capital receipis of the company 
reduced by certain allowances in the pre- 
vious year alone and not earlier years. 
Clause (122) introduces a fiction with regard 
to the amount of dividends which shall be 
deemed to have been distributed. Such a 
fiction can operate only within the limit: 
prescribed by the language of the statute 





_* Ci As. Nos. 1853 (A) and 1854 of 1971. 
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reating that fiction. The language used 
n clause (iii) points to the conclusion that 
he taxing authorities have to take into 
account the company's total income and 
he profits and gains other than capital 
єсеїрїв reduced by certain’ allowances 
only in the previous year, 7.e.,the year in 
which the dividend was distributed. The 
fact that those profits and gains accrued 
in years prior to the previous year and 
included portions which were exempt 
from tax under the provisions of the 
Inccme-tax Act would not be of much 
relevance as the language of the clause 
requires the taxing authorities to look 
into the position of profits.and gains in 
the previous year alone. Therefore, for 
computing the reduction in rebate under 
Paragraph D of Part III of the First 
Schedule to the Finance Act, 1958, the 
position of profits and. gains as it existed 
in the previous year should be taken into 
account and not in the years prior to that. 

[Paras. 9 and 11.] 


Appeal by from the judgment and order 
dated 18th April, 1969, of the Madras 
High Court in Tax Cases Nos, 18 and 19 
of 1966. 


V. +S. Desai, Senior Advocate 
(7. Ramamurthi and М. N. Shroff, Advo- 
zates, with him), for Appellant. 


T. A. Bamachandran, Advocate, amicus 
curiae, for Respondent. . 
The Judgment of the Court was delivered 
by 1 


Khanna, f.—lhis judgment would dis- 
pose of two Civil Appeals Nos. 1853 (А) 
and 1854 of 1971 which have been filed 
on certificate by the Commissioner of 
Income-tax against the judgment of 
Madras High Court (reported in 
(1971) 79 ІТ.К, 456) answering 
the following two questions referred 
to it in two references under 
section 66 (1) of the Indian Income- 
tax Act, 1922 in the affirmative in favour 
of the assessee and against the revenue: 


(1977 


"1. Whether on Мас and in the 
circumstances of the case, the Appellate 
Tribunal was right in holding that for 
computing the reduction in rebate 
under Para, D of Part II to the First 
Schedule to the Finance Act, 1959 
(in В.А. No. 169 of 1965-66) and of 
Finance Act, 1958 (in R.A. No. 168 of 
1965-66) in the composition of profits 
of the year from which the divi- 
dend had been declared should be 
looked into, and 


. 2. whether the Appellate Tribunal 
was right in law in holding that the 
paid up capital of the assessee-company 
should be proportionately reduced for 
the purpose of reducing: the rebate in 
corporation tax in the manner 
directed,” 


2.: The matter relates to the assessment 
of the respondent-company for the assess- 
ment years 1958-59 and 1959-60. For the 
sake of convenience we may set out the 
facts relating to the assessment year 1958- 
59, Itis the common case of the parties 
that the decision about that year would 
also govern the point of controversy 
relating to the other year. The assessee 
is a private limited company. In the 
previous year ending on 31st December, 
1957 relevant for the assessment year 
1958-59, it declared a dividend of 
Rs. 99,000. Its paid-up capital was 
Rs. 1,65,000. The total income of the 
assessee-company was determined at 
Rs. 73,255 made up as. under: 


: ‘Rs, 

Business Nil 
Other sources 26,554 
Capital gains 46,701 
Total Income * 73,255 


Asthe dividend of Rs. 99,000 declared by 
the assessee-company was in excess of 6 
ver cent of the paid up capital of the com- 


ec 


e 
pany, the Incogfe-tag Officer worked 
up the super-tax payable By the asscssce 
as under: 


D ТА 





| ‚ Юз. 
Corporation tax at -50 T» 
per cent, on Rs, 26, 554 .13,277.00 
Léssrebaté at 30 per cent ` 
on Rs, 26,554 — * .. 1,966.20 
Reduction in.rebatez.«— «s 9v 
"Up to 6 per-cent. of the - - а 
-paid-upcapital9900: . . · . :' 
etg б Nil DUX 
* 6 per cent to 10 
per cent of the 
‘| paid up capital pP жой 
іп 6,600 аё . TE 
- 10 percent. ^ 660.00 5: . " 
Balanceat20 << ©). wl. 
- per'cent, Т Р 
82,500 at » D 
' 90 per. cent. 16,500.00 
) 17,160.00 
‚ Balance carried. forward s 
. 9,193.80 


to next year 


3. The assessee-company objected | to the 
above computation of the ѕирег-їах and 
took the matter in appeal to the Appellate 
Assistant Commissioner. It was urged 
on behalf of the assessee that the dividend 
of Rs, 99,000 declared during the year 
ending -1957 was out of the profits of the 
previous year whichended on 31st Decem- 
ber, 1956. According to the assessee, the 
dividend income’ détermined for the 
assessment year 1957-58 was Rs. 1,74,196 
which included capital gains to the extent 
of ‘Rs, 1,10,105. The dividend ' of 
Rs. 99,000 it was,urged, should be appor- 
tioned between the capital gain: of 
Rs. 1,110,105 and the other income of 
Rs. 64,091 after taking into account the 


tax payable thereon. The assessee: 


eamnuted . the fionres as nnder: "7 


G.1.7., MADRAS 9. Р.8,5. INVESTMENTS (P.) LTD; (Khanna, 7.) 


45 
H C CT G Rs. 
Capital receipts not oo 
: ‘assessable ^: ^ 6 ‘+ + 44,279 
~ Capital gains assessed less’ i 
"tax С” А 75, 423 
Other income, less tax 22,492 
оу, 081149194 


x3 ug 


The assessee claimed ‘that rebate should 


be reduced only with reference to the 
sum of Rs, 15,659 being proportionate 
part, of the’ dividend declared during the 
previous year еййїп on 31st Deceniber, 
1957 ` which had come out of thie other 
income assessed to income-tax and super- 
tax'in-the assessment year 1957-58. The 
figure of Rs. 15,659. was: arrived at by 
the assessed asunder:' ' : 
- 99,000 322,492 .. 5 1 


E 


К . 1,42,194 БАР. sg er ER 
4. The Dun Assistant Commis- 


sioner accepted i in principle the assessee’s 
contention that the' components of the divi- 
dend should be considered with reference 
to the profits of the previous усаг; -- He, 
however, computed propóitionate divi- 
dend at a higher figuré by including the 
capital gains of Rs. 75,423 with the sum 
of Rs. 22.492 as shown below: . 


5 Rs, 
Net available’ profits attri- 
butable to’ assesséd i income 
(22, 4924-75; 423) 97,915 
--Net available profits 1,42,194 
Dividends declared 96,000 


Proportionate dividend: 


97,915 x 99,000 
——————=68171 
и 142194 


The Appellate Assistant - бошай 
"retained the paid up capital at Rs.1,65,000 
as ner balance-sheet without apportion- 
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ment on the basis of taxed and non-taxed 
income. 


5. The department took the matter in 
appeal to the Appellate Tribunal. The 
Tribunal dismissed the appeal holding 
that the “previous year under Explana- 
tion (iii) to Paragraph D of Part II to the 
First Schedule to the Finance Act, 1958, 
refers only to the previous year out of 
the profits of which the dividends were 
declared and therefore the composition of 
the profits and gains of the company out 
of which dividends were declared had 
to be looked into for working out the pro- 
portion under Explanation (iii) to Para- 
graph D of Part II to the First Schedule 
to the Finance Act of 1958, 


6. At the instance of the Commissioner, 
the questions reproduced above were 
thereafter referred to the High Court, 


7. In appeal before the High Court, it 
was argued on behalf of the revenue that 
dividends having been distributed during 
the accounting year relevant to the assess- 
ment year in question, it is that year alone 
which has to be taken into consideration 
for calculating the super-tax under the 
appropriate Finance Act. The fact that 
such profits were traceable to the profits 
earned during the year prior to the 
accounting year, according to the submis- 
sion, was not of significance and had to 
be ignbred for the purpose of working 
out the quantum of rebate in such super- 
tax made available in the Finance Act. 
It was accordingly urged that the year of 
distribution, namely, the accounting year, 
is the only basis for the calculation of 
the rebate. As against that, it was 
submitted on behalf of the assessee that it 
would be unreal if the years in which the 
profits had been admittedly earned was 
to be ignored and reliance was placed for 
calculation of rebate on the ministerial act 
of distribution, The High Court, while 
answering the questions referred to it in 
favour of the assessee and against the 
revenue, observed as under; 
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“If, therefore, ‘distrikution’ is thus to 
be understood as a ministerial act resul- 
ting from the indoor management of 
· the company, can that be the sine qua 
non to decide the question of quantum 
ofrebate to which the company would 
be entitled under a particular Finance 
Act? If the year in which distribution 
is to be effected is considered for pur- 
poses of the Finance Act and for the 
determination of the quantum ofrebate, 
then it would result in a notional imple- 
mentation of the benefit contemplated 
by the legislature to a company in the 
nature of a rebate and would not 
amount to a realistic approach of such 
a vital problem connected with the 
finances of the company. It may be 
that in any particular year when dis- 
tribution of dividends has been made, 
the paid-up capital might have been 
*reduced or increased, as the case may 
be. Is that paid-up capital going to be 
taken as the basis for working out the 
relative benefits or disadvantages to be 
enjoyed or suffered by a company? 
We are of the view that it is neither the 
intention of the legislature, nor could 
it be said to be areasonable inference 
of the provisions thereto. In fact, the 
Explanation to the Finance Act, 1958, 
which elucidates the term ‘paid-up 
capital’, gives the key to the inter- 
pretation of the word ‘distribution.’. 
*Paid-up capital’ means the paid-up 
capital of the company on the first day 
ofthe previous year relevant for the 
assessment year ending on 31st March, 
1959. It is, therefore, clear that the 
paid-up capital of the company during 
the assessment year cannot be said, 
for purposes of paragraph D of Part IT 
ofthe First Schedule to the Finance 
Act, 1958, to be the paid-up capital 
ofthe year in which'the profits arose 
and from which dividends were distri- 
buted during the assessment year." 
8. Before dealing with the contentions 
advanced, it may be appropriate to refer 
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- to the relevangf provisions, According 
to section 55 of the Indian Income-tax 
Асі, 1922, іп addition to the income-tax 
charged for any year, there shall be char- 
ged, levied and paid for that year in res- 
pect of the total income of the previous 
year of any individual, Hindu undivided 
family, company, local authority, unregis- 
tered firm or other association of persons, 
not being a registered firm,or the partners 
of the firm or members of the association 
individually, an additional duty of income- 
tax (in this Act referred to as super-tax) 
at the rate or rates laid down for that year 
by a Central Act. Clause (Б) of section 2 
of the Finance. Act, 1958 (х1 of 
1958) provides, inter alia, that — subject 
to the provisions of sub-sections (2) and 
78), with which we are not concerned, for 
the year beginning on the па day of 
April, 1958, . 


“(b) super-tax shall, for the purpose 
of section 55 of the Indian Income-tax 
Act, 1922 (XI of 1922) (hereinafter 
referred to as the Income-tax Act), be 
charged at the rates specified in Part 
Il of the First Schedule.” . 


We are concerned in tke present case 
with Paragraph D of Pert II of the First 
Schedule to the Finance Act, 1958. „The 
relevant part of the above paragraph 
reads as under: 


* RATE OF SUPER-TAX 


In the case of every other company, — 


RATES OF SUPER-TAX 


On the whole ofthe port income. .50% 
Provided that,— 


(#2) arebate at the rate of 40 per centon 
-so much of the total income as consists 
of dividefids from a subsidiary Indian 
company and a rebate at the rate of 30 
per cent on the balance of the total 

` income shall be allowed in the case of 
any company which satisfies condition 


(а) but not condition (b) of the pre- 
ceding clause; • 


ОКИ В 
Provided further that,— ° 


(2) the amount of the rebate undcr 
clause (i) or clause (4) shall be redu- 
ced by the sum, if any equal to the 
amount or the aggregate of the 
amounts, as the case may be, compu- 
ted as hereunder:— 


(¢) in addition, in the case of a company 
referred to in clause (ii) of the preced- 
ing proviso which has distributed to 
its shareholders during the previous 
year dividends in excess of six per cent, 
of its paid-up. capital, not being divi- 
dends payable at a fixed rate— 


(а) in the case of a company which is 
not such as is referred to in sub-section 
(9) of section 23-A of the Income-tax 
Act— 


on that partof the said 
dividends which exceeds 6 


. per cent, -but does net = 


exceed 10 per cent, of the* 
paid-up capital: 


.at the rate 
"m" of 10% 
on that part of the said ` 
dividends which exceeds 
10 per cent. of the. 
paid-up capital: 
at the rate 
of 20% 


Explanation. —For the purpose of this 
paragraph— "E . 

(D usas СИЕ | А 
ПРУТИ 


(i) where any portion of the profits 


` and gainsofthe company is not inclu- 


ded in its total income by reason of 
Such portion heine exempt from tawv 


4g 


under any provision of the Income-tax 
Act, the ‘paid-up capital’ of the com- 
pany, the amount distributed as divi- 
dends (not being dividends payable at 
a fixed rate), the amount. representing 
the face value of any bonus shares and 
the amount of any bonus issued to the 
shareholders shalleach be deemed to,be 
such proportion thereof ‚аз the, total 
income of the company for the previous 
year bears to its total profits and:gains 
for that year other than capital 
receipts, réduced by such allowarices 
as may be "admissible `` under the 
Income-tax Act which have not been 
taken into account by the company. in 
its profit and loss account for that 
year.’ 


9. ‘In appeal before "us" Mr. Desai on 
behalf of ‘the appellant has urged that 
dividend having been" distributed duri ing 
the accounting year relevant, :to the 
assessment year'in . question, it is the 
profits and gains of: that; year . alone 
which should be taken into .consi- 
deration for, calculating the _ rebate 
in the levy of super-tax.', The fact that 
such dividend was distributed out of he 
profitstarned ih the yéarsprior to that Was 
according te theilearned counsel, irrele- 
vant, Particular stress in this; context 
^as been laid upon the language of clause 
(iii) of-the Explanation containedin para- 
graph D of Part IL of the First Schedule to 
the Finance Act, 1958. ‘As against that, 
Mr. Ramachandrari who. has argued, the 
case amicus curiae has canvassed for the 
correctness of the view taken by the High 
Court, 


10. We have set out above, the:relevant 
part of paragraph D of Part-IL.of. the 
First Schedule to the Finance Act, 1958. 
The language in which the above para- 
graph is couched is so complex: aiid is 
hedged in, with so many exceptions and 
provisos-that it can hardly Бе: -regarded 
às a model of clarity in legislative drafts- 


manshio) Paragraph D initially prescti- 
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bes the rate of super-taXat 50 per eae: cn 
the total inccme of the company. The first 


‘proviso then makes provision: for rebate 


in, the assessment of the super-tax.. The 
rebate for a company like the respondent 

with no income in the form of dividend 
from a subsidiary company, is to be at 
the rate of 30 per cent. The second 
proviso carves out reduction in the rebate. 
Clause (c) of that proviso sets out the for- 
mula for calculating that reducticn at а 
sliding scale in case the amount distribu- 
tedasdividend excecds 6per cent, cf the 
paid-up capital. "There then follows a 
third proviso but we: are not concerned 
with that, : At the end comes the Expla- 
nation consisting of three clauses. For the 
purpose ofthe present case,the relevant 
clause.is (ii). The said clause makes 
provision ; in :cases- which fall within 
its ambit for a further reduction in the 
feduction mentioned above. To put 


it in other words, the, paragraph seeks to 


prescribe the rate, “of Super-tax, It 
then proceeds to grant | some * “relief to the 
taxpayer, ^in the levy ` “of super-tax, It 
thereafter” ‘makes a cut "in that relief. 
Finally; it prescribes“ a cut in that cut. 
The intelligence of even those with legal 
background .gets staggered in this conti- 
nuous process .of carving exceptions to 
exceptions, It seems more like a conun- 
drum, baffling the mind and requiring 
special acumen to unravel, its mystique. 
One сап only wonder as to-hbw the ordi- 
nary taxpayers, most of whom ate lay- 
men, can keep. abreast of such laws. Yet 
the maxim is that everyone is presumed 
tó-know the’ law: THe’ one redeeming 
feature is that the above pattern was given 
up after 1959, From 1960 to 1964 there 
was another pattern, Since 1965 the 
charge of super-tax has been discontinued 
and the rates of income-tax have been so 
increased. as‘ to absorb fully the бзи 
levy of epee 


11. The fate of these appeals, as would 
appear from the above, dépends upon ‘the 


БЯ 


oh 
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1] CILT., MADRAS 0, Bus. avai (ey LTD. (Khanna, zy ) 46 
ы i. 
wording of абве (ш). of the Ésllanalion we. are not concerned, The words en 
The Said clause contemplates, inter, alia, the previous year » and * for Шаў} year ^ 
that i in calculating the. amount deemed 19, indicate that in finding f for the purpose o! 
have beeii distribited as dividends, certain rebate the amount of dividends -whicl 
proportion of the amount actually distri- shall be deemed to have been distributed 
buted has. to be taken inio а account, Tke we have to look to the figure of total in 
said ‘clause, shorn, of the | portions ‘with, come and ‘the 'amóunt of profits ‘and gain 
which 'we are. not кенеа, reads. as other than capital receipts | ofthe compan: 
under’: : ` NICA з ея reduced by certain allowances in the pre 
vious year ‘alone апа not\éarliervyears 
Clause (222) introduces a fiction with fegar 
‘ 'gains of the company is not iricluded i а to the amount of dividends which en b 
{в total income ‘by reason of such pori deetied t6- Have bien distribuit cde 
tion being exezbpt from tax under ány a fiction can operate only within thé fiini 
"provision of the Incoiné-tax Act .'.; the А 
| 4 Prescribed by the language of the statut 
‘amount distributed 'as dividends... sia Ё . 
creating that fiction, The language use 
shall,..be déémed to bé such: proportion . 1 PER E Riso thi 
thereof as the total income of the'com- сарае (fit) Points to thie cohicfiBioh thi 
the taxing, authorities have to take int 


~i pany for the previous year bears! 0118 account the company’s total income an 
total profits and gainsfor- tliat year othér the‘ profits arid gains othér than. capit 


i than capital TE ts, reduéed: by = receipts reduced by certain ‘allowanct 


era ob vu Й s АТ ij which. the i dividend was distributed, TE 
; the company 19 profit dnd: dos fact that those: profits and gains accrue 
сни for that SU qq od in'years prior to the j previous year г and i 
Co) s уур o4; Cluded portions which were exempt fro; 
The above, lence provides а formula tax under the Provisions of.the Incom 
which: has to be applied for determining tax Act ‘would not ‘be of much relevanc 
the amount of dividends which .shall be аз the language of the clause seqerires tt 
deemed to have been distributed in consi. taxing authorities.to look to the positio 
dering the quantum of rebate for assessing €f profits and gains in thé Previous yez 
the super-tax payable by. a company, The alone. We would therefore. modify th 
occasion for applying this . formula -is answer given by the High: Court to que: 
indicated by the opening linesof the clause ` tion, No. (1) and answer; the aforesai 
and arises when any. portion of the pro- question in the: negative.. The : .cCorre( 
fits and ,gains of the company 18 mot: in- answer, in our opinion, should be. that fc 
cluded i in its total income Бу reason of computing the reduction i in .rebate unde 
such portion being exempt from tax under Paragraph. D;of Part II of. the Firs 
the provisions of the Income-tax Act.: Schedule to the Finance, Act, 1958 th 
Once such an occasion. arises, we have. to. position of profits and gains ;as it.existe: 
apply, the formula contained,in the:latter in the previous year should be taken int 
part of the clause. According ,to..that account ane notin the years prior to. that 
formula, the amount distributed as divi- _, 
4ends shall be deemed to be such propor- 0. № arguments have been addresse 
tion therecfa asthe total incomeofthe previ- before us on the answer to questior 
“us year bears to its total profits and gains No. (2). 
for that year other than, capital Teceipts, 13. We accordingly actept the appeals, Зе 
reduced bycertain allowances with’ which | aside’ the ji adgment of the High Court anc 


m Lj] 


A Where? any portion of the різ and 


0 


Swer to question No.(1) in the negative 
s indicated above. The parties in the 
ércumstances shall bear their own costs 
1 this Court and in the High Court. 
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RESENT:—H.R, Khanna and V.R. Krishna 
wer,’ FF. ` | 
lommissioner- 
fadras 


of:  Income.tax, 


e Appellant® 
t, M, Chidambaram Pillai, ete, 


+» Respondents. 
А) Indian Income-tax Act (XI of 1922), 
‘ctions 2 (6-В), 16 (4) (b), 16 (1) (b) — 
alary —Assessee, partner ir registered firm— 
йт? income partly agricultural and partly 
on-agricultural—Salary received by assessee 
‘om firm— Whether portion of salary is agri- 
uturol income ard. exempt from income-tax, 


(B) Indian Income-tax Rules, 1922, rule 94, 


‘be assessees weré partners in two regis- 
ered firms whioh owned tea estates, The 
ea sold yielded income ccmposite in 
haracter, being largely agricultural and 
'artly non-agricultural, The assesses 
чеге in addition to their share їп pro- 
~ts,entitled to salaries for services under 
he firms, The question was whether 
he sums so drawn as salaries were wholly 
sable to income-tax or only to the extent 
f 40 per cent, thereof which fell within 
the non-agricultural sector, 


kld, that only 40 per cent, of the Salary 
i liable to income-tax and 60 per cent, 
; exempt as representing agricultural 
icome, 


= 


C.Aa. Nos. 17 to 21 of 1972. 


zug 
У 
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A firm is not a legal person even thdvgh 
it has some attributes of*personality, 
Partnership is a certain relation between, 
persons, the product of agreement to share 
the profits of a business, “Firm” is a 
collective noun, a compendious expres- 
sion to designate an entity, not a person, 
In Income-tax Law a firm isa unit of 
assessment byspecial provisions, but isnot 
a full person, Since a contract of employ- 
ment requires two distinct persons, viz., 
the employer and the employee, 
there cannot be a contract of service, in 
strict law, between a firm and one of its 
partners, So that any agreement, for 
remuneration ofa partner for taking part 


іп the conduct of the business must be 
N 


regarded as portion of the profits being' 
made over as а reward for the human capi- 
tal brought in, Section 13 of the Part- 
nership Act brings into focus this basis 
of partnership business, This legal 
ideology expresses itself insection 10 (4) 
(b) and section 16 (1) (5) ofthe Indian 
Income-tax Act (XI of 1922), Payment of 
salary to 2 partner represents a Special 
share of the profits and is therefore part 
of the profits and taxable assuch, Salz- 
ries paid to partners are regarded by the 
Income-tax Act as retaining the character 
of profits and not excludible from the 
tax net, whatever the reason behind it be, 
The procedure for computaticn of the 
totzl income of a partner found in section 
16 (1) (5) also fits into this understanding 
of the law behind the law, It is implicit 
that the share income of the partner 
takesinhissalary. The telling test is that 
where a firm suffers loss the salaried 
partner’s share in it goes to depress his 
share of income, Surely, therefore,salary 
is a different label for profits, in the 
context of a partner’s remuneration, 
[Paras, 5, 6,7 & 8.] 
The scheme of the Act, eyeing “it with 
special reference to secticns 10 (4) (6) and 
16 (1) (4), designates employee's salary 
as profit, where the servant isnone other 


go ad 


than a partnep j.¢.,co-owner of the busi- | 


ness, If such be the rationale of the 


relevant provisions, the key to the solu-, 


tion of the problem is within easy reach, 
Salaries are profits known bya different 
name and must be treated as such for 
taxation purposes, 
fits from tea sales by a grower, which is 
agricultural, is insulated from incidence 
and exaction by the Constitution ‘worked 
out through rule 24, which means that 


bythat modus operandi 60 percent, of the 


total income as representing the agricul- 


tural sector is set .aside and the salary to. 


partners paid out of it, being only profits, 
enjoys the same invulnerability to exigi- 
bility that rule 24 admittedly confers on 
the agrarian portion, By statutory dicho- 
tomy, 60 per cent. of the tea income is 
agricultural in character and central 


income-tax cannot break into its inviola-, 
bility. This conceded, the flexible arrange-, 


ment among partners regarding dis- 
tribution of this sum may take many forms 
but the essential agricvltural character 
and consequential legislative immunity. 
cannot be lost because of tags and labels, 


. [Paras, 9, 10. & 23]. 
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Appeals бот the = and 
order dated Sth ^ December, 1669 


of the Madras High Court in Tax 
Cases Nes, 114 and 115° of: 1964 
(References Nos, 48and 49 of 1964). 


В.В, Ahuja and К.М. Sachihey, mevocates, 
for Appellant, | 


$. ‘Swaminathan, Senior Адеке (Mrs. 


Saroja, Gopalakrishnan, Advocate, with 
him), for Respondent, 

| The , Judgment of the ‘Court “was 
delivered by ` ` Е V 


Krishna Iyer, J.—A fine point сЁ Лам, 
which lends itself to subtle spjnning- of 
gossamer webs of argument, falls for deci- 
sion in these appeals by certificate, 
Were. the policy of the law plain, 
the language should have been clearer 
and the labours of Courts cculd have 
been lesser, "The arguments have been 
exbaustive, the precedents, in profusion, 
cited to the point ofno return and the 
short issue expanded into learned length; 
but, at the end of the forensic journey, we 
are, hesitantly inclined to leave the judg- 
ment under appeal undisturbed as: the 
law set out therein hes ‘better appeal. and 
theoretical soundness than the rival view 
point well-presented by Sri Ahuj ja for the 
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пенни 
appellant (Revenue). The planning 
and pruning of case-law is perhaps neces- 
агу if gme-cónsuming Coutt proceedings 
are to be curbéd “All our life is crushed 
by the weight ‘of words: the weight of 
the dead”; said Luingi | Pirandello, 

Heavy 'case-law must not clog judicial 
vavigation, ue 

1. Мехї © onc statement tof the 
facts which: project the :legål issue can- 
уаззей before 05,1 Two téa estates were 
owned by two firms with several partners; 
two of whom were the réspondents, in the 
two sets of appeals, C. As, Nos, 17 to 19 
and G/As, Nos.20 and.21 of 1972; The -tea 
sold yieldéd incorne composite in charac- 
ter, being largely agricultural and partly. 
non-agricultural, The complex. situa- 
tion of apportionment between the two 
heads for purposes of income-tax , has 
been taken care . of by rule 94 of ‘the 
Income-tax Rules, both the firms haying 
been registered under the Act, 


3. The МОРАТИН те мете iu d 
dition to their share in profits, entitled 
to salaries forservices under the firms, 
The sole controversy turnson whether the 
sums so drawn as salaries were wholly 
liabl& te inconfe-tax or, only to the 
extent of 40 per cent, thereof which fell 
within the non-agricultural sector, Until 
ihe assessment year ending with’ 31st 
March, k959, the income-tax was so 'ASSeS- 
sed that the whole ofthe agricultural 
income t.e. ‚60 percent, ofthe total income 
was outofbounds for income-tax "which 
included 60 рет cent. of the salaries of the 
(respondent-partners), But, for the years 
1959-60 and 1960-61, the two assessment 
years ‘thvolved in these ‘appeals, a diffe- 
rent course was followed. The mechanics 
is simple but the, bone ‘of contention 
between the Revenüe and the assessee is 
as to whether any portion of the salaries 
so drawn for services rendered are at all 
agricultural i income to be non-exigible t to 
income-tax, 


TE 
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4. Departing from the previous practice 
and in the prescient light of the lawlater 
laid down in Mathew Abraham v. Commis~ 
stoner of Income-taxt, the _whole salary 
was’ subjected by: “the Income- 
tax Officer ' to jhcome-tax as 
incoie from other’ sources in terms of 
section 10 (The Inconie-tax Officer had 
almost. anticipated Mathew Abraham v. 

Cominitssioner’ of ` Income-tax), This 
computation ' “was contested success- 
fully before the "Appellate Assistant Com- 
missioner but that decision suffered a 
reversal EU the Appellate Tribunal 
since, then," Mathew Abraham 
v. "Gin our | of ‘Income-tax*, had’ 
been decided in favour of the Revenue. 

The case escalated to the High Court 
where'a FullBench' upset the earlier view, 
and upheld’ ‘the exclusionary argument of 
the assessees, ‘The ‘Revenve has atri- 
ved before us ‘to dssail the interpretation | 
of section’ 10 (4) (b), rule 24 and of 
other provisions the High, Court hes 
adopted, There is plausibility in both 
apptoaches but, after some reflection on 
the scheme as expressed in the statutory 
text, we are disposed to affirm the deci- 
sion "апае! appeal," If the intendment 
ofa legislation misfires іп Court, com- 
petency being granted, the answer is 
amendment, not more litigation, 


5. First principles plas the, bare text of 
the statute fornish the best gvidclight to 
understanding | the message and mean- 
ing of the provisions oflaw, Thereafter, 
the sophisticated exercises in precedents 
and booklore. Here the first thing that 
we must grasp is that a firm is not a legal 
person even thcugt ithassome attributes 
of persenality. Partnership is a certain 
relation between persons, the product of 
agreement to share the profitsofa business, 
*tFirm" is a collective noyn, a compendi- 
ous expression.to designate an entity, not 
a.person, In income-tax law a firm isa 





i: (1964) 51 LT-R. 467 (Май). ` 


n. 


unit of assessment by special Provisions, 

but is rot a ful¥ person ‘which leads, to 
the, next step that, since a contract of 
employmentre quires two distinct persons, 

viz., the „employer . and’ the employee, 

there cannot be a contract of service, | in 
strict law, between a firm and опе ófi its 
partners, , So that any agreement. ‘for 
remuneration of a partner. for taking g part 
in the coridüct of the’ ‘business | must be 
regarded as portion of the profits being 
made. over as a. reward for. the human 

capital broughti in. Section. 13 of the Part! 
nership Act brings into focus this basis of 
partnership business, | 


6.. This eval ideology canteens itself in in 
the Income-tax Act» in ѕесіср :10.:(4) 
(6) and section; 16,1) (6). A firm, .. part- 
ner and partnership, according‘to section 
2 (6-B) of the Act bear-the. same sense as 
in the: Partnership. Act, Тһе. taxable 
income of.a firm has:to' be its. business 
profits, as provided in..sections 10 (1), 
10.(2) апа 10 (4). , What. is the. real 
nature of.the..salary peid . to.a. partner 
vis-a-vis the income of. the--firm?, On 
principle ,ipayment of salary to a partner 
represents'a special share:of the .profits 
ard is, therefore, part cf the profits and 
taxable as such. Ard section. 10 (4) (P) 
stipulates accordingly. May be, we may 
usefully read here sections, 10 a) ahd 10 
(4) % the extent relevant: 


. 10. (1). The tax shall be payable ae 

` assessee :under the head “profits:and 

gains of business, profession cr vocaticn' 

in respect of the profits or gains of any 

business ‚ profession or vocation carried 
on by him: Dl 

коа жж 


(4) Nothing in clavse (xi) or clouse 
(xv) of sub-section (2) shall be deemed 
to authorise the allowance of anyisum 
‘paid on dccouritofany cess, rate or tax 
.:levied'on the profits or gains of any 
: business, profession or vocation or 
asséssed “at a proportion of or other: 


41.7, MADRAS д, CHIDAMBARAM PILLAT, (Krishna ber, J-) 
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` wise on the , basis’ of апу such! 
profits or gains ; ; and nothing i in clavse 
(a9), of sub-section, ( (2). shall he deemed 
чо, authorise. "mr ad epi 


Dd "I „ # Gs 3 | 


{жї e' 


'(5) any allowance in respectof’ any рау-' 

ment by way of interest, salary, com- 
.'mission or reníunerátionimade by & 

- frm to any partner of the гт? 
LIED I D 







7. Itisplain thetiglaries paid to partners 

are regarded. by the Income-tax Actas 
retaining the character of profits and по; 
exclud ible from the: tax net, whatever. the 
reason behind it be, The procedure for 
coinputátion of the total i inconie ofi a part- 
ner, found in section’ 16 (1) (b) also fits in to 
this understanding of the law. behind’ the 
law. “Section 16 (relevarit part) саб thus: 


16 (1): In пороте, totelincome! 
OF, ап assessee-— : ;; 


ЕЛИ. v СЕ } 


" (b). when the assessee. isa S ofa 
„firi, then, "whether; the firm has made a 
^ profit: or а loss , bis: sh are (whe ther a ne t 
"profit: of à inet] loss) shall be taken io be. 
any ‘salary, i interest, com missior.ar other 
remuneration payable to, him Љу фе 
' firm in réspect' of е’ previous year in- 
d creased or ‘decreased respectively by. his 
- shate in the balance df the’ profe or ‘loss 
"of the: firi after the’ ‘deduction’ of; ahy 
 intéfest salary, ‹ commission оте "other i Pè- 
"imunéràtion payable to any pértner іо 


- respect of the’ previous year: QM i 
НА iut pes ` Й - ad 


‚ Provided thatif. his share so. "сарона 
isa, loss, Such loss may be seticffor 
. carried forward апа set off in accor- 


dance, with.the provisions of section 24; 
by 


E 
i 

i 

mes ous asl 
' ! 

| 

| 

і 


eel сзсз 
m уу. у.б dr ions 
8. The anatomy: of the provision isi: M 
vious,even if the explanation;or.motiva- 
tion for.it may, be more, than one.'....Tt is 


корней thap, the, herr apee nf te 
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partner takes in his salary, The telling 
test is that where a firm suffers loss ‘the 
salarfed partner’s share in it goes’ to 
depress his sk are of income, Surely; there- 
fore, the salary is a different label for 
profits, in the context ofa partner's remu- 
neration,' 


"u { ut 
std t 


9. The scheme of.the Act eyeing ‘it with 
special reference to sections 10 (4)(b) and 
16 (1) (b), designates employee's salary 
as profit, where the servant is none other 
thani a' partner '£,e,, co-owner of the busi 
ness, If such be tlie rationale of the rele- 
vant’ ‘provisions, the key to the sohition 
of the problem i is within; базу, reach! ' 


10. Salaries are prófits ‘awa: Љу а ‘diffe 
rent name and must be treated as such for 
taxation purposes, ‘The portion of profits, 
from ‘tea sales by a grower, which i is agri- 
cultural, is insulated from incidence and 
exaction by’ the ‘Constitution’ worked! out 
through rule 24, Which means that’ by 
that modus operandi.we set aside:60 per cent, 
of the total income as representing. the 
agricultural sector, ard the ‘salary ,to 
partners, paid out öfi it, 'beiñig only profits 
enjoys the same invulnerability to. exigi- 
bility that ‘rule! 2g admittedly conifers on 
туттар portion” '""'- 


wt net чен bra 


11: Sri ' Ahuja, has; an attractive. counter- 
theory which merits disturbing, attention, 

It is a variant, wWersion . of. the,:ratio „іп 
Mathes Abraham ; У, Commissioner.of Income- 
tax, ‚Не took us along: a i different 
street with plausible insights,, Ordin arily, 
salary for services to an employer i issalary 
all the same and there is no agricultural 
salary as:such, Therefore}: the’ ‘item is 
taxable as salaryincome under: section 10. 

The mere fact that its ultimate: source was 
‘agricultural will nct make its cutrent com- 
plexion agricultural income, because the 
payment was received not as part of his 
profits from agricultural: ‘property but as 
remuneration due to him for -work done 
as employee,’ The source does rot leave 
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an indelible stamp on the stream or its 
tributaries, The nature of the income 
being Salary, taxability is inevitable, 
Section 10 (4) (5) is a special provision ; 
50 alsosection 16(1) (b). The Parliament 
has power to provide for possible leakages 
and „safeguard ` against loss of revenue, 
Often times, partners siphon off substan- 
tial Profits i in the guise ofsalaries and so 
atrange such distribution of income via. 
salaries’ that tax evasion becomes legally 
protected. To pre-empt such possibility 
the law has goüe outofits way to exclude 
manipulation by including salaries as pro- 
fits. This special provision cannot alter 
the nature ofsalaries as is obvious in com- 
mercial calculations, striking of balance- 
sheets, in sving for unpaid salaries and 
the. like. ` Moreover, Indian Law does 
recognise a firm as a person for many pur- 
poses and. the cenuary tenor cf English 
Taw has no.tenability in our covntry. The 
very йёей for sections 10(4) (5) and 16 (1) 
(b) ‘stresses that otherwise “salary” will 
retain its true character and not be regar- 
déd as profits, The other categories in 
both ‘these sections also bring home the 
purpose їо Бе to prevent evasion, not to 
inject: jurisprudential changes, 

12. Both sides are armed cap-a-pie with 
rülings for their respective positions, 'The 
Weaponry in forensic battle is precedent- 
ry; also their profusionis fraught with 
confusion for the laity inthe law, We will 
dealwith citations presently but goingby 
basics we feel that albeit the forceful plea 
of Sliri Ahuja, the Revenve isin the wrong. 


13: The whole project of taxation of tea 
plantations is disclosed in rule 24. Chidam- 
baram Pillai у. Gommissioner of Income-tax!, 
explains it and we unfold it by reading 
here a relevant portion : 
:**TIncome derived from the sale of tea 
: мй зы and manufactured by tbe seller 
. in the-taxable territories shall be com- 
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puted as if it Were income derived 
from busines% and.40 per. cent. of. such . 
income shall be deemed: to, þe. income, 
profits and gains liable to tax, - 

Yi 


Plainly,only 40 per éent. of the- “income 5 


from {еа sales is treated аз taxable, The 
balance viz., 60 per cent, is regarded ‘as 
agricultural ‘andexempt, 60 percent, ofthe ' 
salaries to partners comes out of this’ ex- 


empted grosssum and Shares the benefit : : 


(of course, this may be exigible, by ‘the 
same token, to agricultural income-tax, if 
there be any). The core of the logic—ard 
failure to grasp thisias faulted the rea 
soning-in Mathew Abrakam, v. Commis 
stoner of Income-tax!—Às that the: , true 
character of the salary (2.6.5 the impu: 
gned 60 per | cent, ) is the same as that. of 
theprofits, Bothareagricultural and thus 
itis clear that the amount does not escape 
tax if the State- has—and now it has—a 
levy on agricultural income but the ‘title 
of the State to tax this.sum- is таш, ‘not 
of the Union. pus 


14. We may now embellish this: - brief 
. judgment with some Se 
aud citation of rulings, `` cen i 2 wok 


a 1 


15. Is the firm a person. or ra mere- short 


"Lon 


nersbip Act itis nota a person, but, a rela- 
‘tionship among persons, : Lindley, , on 
Partnership °, has this : 


"The firm is not recognised by fingi 
lawyers as distinct from the members 
composing it, In taking partrership ; 
accounts and in administering partner, 
ship assets, Courts have-to some extent — 
adopted the mercantile view, and, 
actions may now, speaking generally, 
ke brought by or against. partners. in, 
‚ the name df their firm.;:but, speaking 
generally, the firm as such has 2d ! = 
1. (1964) 51 LT.R. 467.0 
2. 12th Edition, page 2814; Sweet and Maxell, 
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с Tecognition, The law, ignoring the firm, 
. looks. to. the. partners . ‘composing it; 
Е “any ‘change : amongst them. destroys the 
v enti. of the firm ; whati is called.the 
property. ; of 'the. firmi istheir . Property, 
"and мћаё are called the debts and lia- 
bilities of the firm are their debts and 
; "their liabilities: Ід. pointi of: ‘law, a 
: ; partner may be the debtor or the credi- 
tor of his co-partnérs, but he cannot be 
| either debtor or credito ofthe: firm 
«tof, which. he: is ‘himself a. member, 
3or,can he be employed by his firm, for 
a mau cannot be his own DOES » 


16: "The Indian Taw, of Partnership is 
substantiélly the same “and the refei ence in 
counsel's’ submission’ 'to the Scottish view 
ofa firm being a legal entity is neither 
here' дог ете. ' ‚ Primarily, .. our "study 
must Zero onthe Indian Partnership Act 
and ‘not borrow | covrage, from foreign 
systems: In Bhagwanji' Morarji Gokuldas, v. 
Alembic Ghemical. Works Сд Ltd.3, the Privy 
Council riled that the Indihn Parinership 
Act Went beyond the English Partnership 
At Y 1890, "the law in India attributing 
pérsonality t0 a partnership being more 
in accordance’ with the, law of Scotland, 
Even so , Sir John Beaumont,i ir Ань, 
. póintéd'óut that the 1 ndiàn. “ct did not 
паке, а fim a corporate body, 'More- 
OVer, we’ ате not! ' persuaded Љу thot 
riling of the Privy Council, partieularly 
Sinicé a pronouncement of this Court 
Ti Dillichand Тахтіліта f v. Commissioner 
of Tncoine-tas®, site a con шу note. „Ме 
quote: ders 


Je 'In some systems. of nw this’ separa te 
` personality. of a, firm apart from its 
Members, has received full and formal 
"recognition as; for instance, in Scotland. 
-Thati is, "however, гоё the English com- 
` mon ‘law conception ofa firm.; En glish 
= LL 5° 


^1: ` (1948Y 18 Comp: Cas.205 : (1948) 2 MLJ. 
237 : 75 L.A. 147 : A.I.R. 1948 P.C. 100. 

2. (1956) 29 1.T.R.535: 1956 S.C.R. 154: 
1956. 5.0.7. 317 : (1956) 1 M.L;J. (S.C.) 164: 
AR. 1956 S.C. 354: tot acl 37 Pope К y$ 
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e lawyers do’ not recognise” а firm , as 
a "am "entity distirict from ‘the ' members 
i 'сотарозїй it. Our partnership Jaw is 

~ based of! English law anid \ We'have also 

“adopted the notioiis of English’ lawyers 
ag regards’ a Bartriership firm ^, ^ 


sdb rs We 


gery thas ч 
The Ше ofitlie udin lowiof partnership 
depends ољ its own terms althougli habi- 
tually Courts, a$ a hahgover ofthe гразі, 
have beenireferring'to the: English: daw сп 
the point,’ The matter is- concluded ' by 
thie. further observations of this: ‘Gourt: 
SPON 1 dad. vere M Et et. 

«ці is clear from the АЕ discussion 

' that the law, English as , well ав, Indian, 
has. for some specific purposes, some cf 

[n which: are, referred to above, relaxed its 
rigid notions and extended, a limited 
personality, to а. firm, ne Vevertheless, 
the general concept of а, partnership, 
„шу established i in. both, systems, of 

; lows still listhota а firmi is pot an-entity or 
‘person / in ‘law bet i is, merely ar as 

| "'gociationof individuals. and a firm name 
ds only: a collective name ofthose indivi- 
‘duals. who; constitute the firm, In 
other words, E firm name is merely an 
expression, у only, a compendious mode 
of. designating, the, persons who have 
agreed to. carry on business in partner- 
ship. According tothe principles of 
English, jurisprudence; which ‚ме have 
adopted, for the -purposes of determin- 

‚ ing, legal rights, ‘there is no, such. thing 
‚аза fitm known to the. law? as was said 
"by James, L i in Ex parte Corbett*: In re, 
Shand’, In these circumstances .to 
“import ‘the ‘definition of, the ‘word 
‘person’ | Securring ` in" " "Section 
"gr (42) of thé General: Clatises Act, 1897, 
- into section 4 of the Indian Partnership 
Асі will, dccordihg to lawyers, Englisb 
"ór Indian, ‘be totally repugnant to the 
subject of, partnership law as they know 

and understand it.to be. Pui ery at 
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Jn Addanki Narayanappa % Bises Krish- 
‘nappa’, the view taken by.this Court .ac- 
cords with the position above stated, 


17. The necessary inference from бёр pre- 
mises that а partnership is only a colle- 
ctive of separate persons and not a legal 
person in itself lends to the further con- 
clusion that the ‘salary stipulated to, be 
paid to a, partner from the firm is in 
reality a mode of division of the firm's 
‘Profits, ‘no, person being his own servantin 
law since a contract ofservice, postulates 
twod ifferent: persons, 


£N 


18 Counsel for the- respotidenteited the 
Aüstraliáii IncomeztaX^Taw айа Practice 
by’ F, C. Bock and F, F; Мапгіх& in 
Support of the] P óposition. thatà partner’ 8 
salary" is Бива а кооп of thé profits:: ; 


P 4, 


an follows. that where the partnership 
"income; consists.of income; from pro: 
; perty; the. salary:is also income from 


property,” ел Toy aly 


19. In an вагу Madras case, Gommissioner of 


-Income-tax v. B;S. Mining Co.3, the Madras 


High Court had held, with : reference :to 
the 1918 Tncome-tax Act: **we have no 
hesitation’ ib ‘answering that the deawitigs 
of the ‘partners, by, whatever neme they 
are déscribed, are partof the ‘profits arid 
therefore,’ ахар,» tlie’ question raised 
being one’ ‘with reference to the character 
of salariés paid: to partners, , м с 


20., Other cases from other High oie 
have been brou ght to our notice but strong 
réliance Was placed on’ Commissioner ` of 
Ticome-tox’ у. Ramniklal Kothari®, Óf this 
Court for ‘réaching the conclusior that 
the business of a firm was business of 
the partners, that the profits of* the 
firm were profits of the partners and that 

“1; (1966) 2'S.C.J.490 : (1966) 2°M.L.J. (SiC.) 
60 : A.I.R. 1966 S.C.1300. 

2. (1968) Ed. Vol. III, page 3092. 

3. (1922) 1 I. T.C. 176. 

‚4,_ (1969) 74 Т.Т.&, 57 : (1969); 2 LTJ. 282: 
‘ALR, 1969 S.C. 862; © 
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the expenditufe incurred by partners 
in earning such share was admis- 
sible for deduction in arriving at the total 
income under section 10 (1). 


21. Contrary views are not wanting in 
some rulings, but a catalogue of cases on 
the otherside may be productive of con- 
fusion and not resolution of conflict, We 
abstain from that enterprise and confine 
ourselves to the statcmentof the law that 
althovgh, for purposes of the Income-tax 
Act, а бст hascertain attributes simu- 
lative of personality, we have to take it 
that 2 partnership is nota person but a 
plurality of persons, 


22. Coming to basics over again, this 
Court, in Karimtharuvi Tea Estates v. State 
of Kerala! and in Anglo American Direct Tea 
Trading Go. у. Commissioner of Agriculty- 
ral Income-tax?, has set out the nature of 
and manner of assessment of composite 
income-tax derived by the sale cf tea: 


“In Karimtharuvi Tea Estates Ltd, v, 
State of Kerala’, this Court held that 
Explanation 2 to section 5 of the 
Kerala Agricultural Income-tax Act 
. added in .1961 disallowing certain 
deductions .in the computation of 
agricultural income did ‘not .apply to 
computation of agricultural income 
derived from tea plantations, The 
reasons for this conclusion may be 
` summarised thus: The definition of 
agriculturalincome in'the Constitution 
and the Indian Income-tax Act (XI of 
. 1922), is bound up with rule 24 ofthe 
Income-tax Rules, 1922. Income 
derived from the sale of tea grown 
and manufactured by the seller is to 


be computed under rule 24 as ifit were ` 








I. (1963) 48 LT.R. 83: (1963) 1 S.C.R. 
(Supp.) 823 : (1963) 1 $.C.]. 265: A.I.R. 1963 
S.C. 760. 

2. (1968) 69 I.T.R. 667 : (1968) 2 I. T.J. 408 : 
(1068 9 S.CLT. A74 ATR. 1988 & Ст. 1919. 
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income derived from business in accord- 
ance with the provisions of section 10 of 
the _Indian-Inccme-tax Act. ‘The 
Explanation to section 2 (a) (2) of the 
Kerala Act adopts this Rule of compu- 
tation, Ofthe income so computed, 40 


‚ per cent.is to be treated as inccme 


liable to income-tax and the other 60 
per cent. only is ‘deemed to be 
agriculturalincome within the meaning 
of that expression in {һе Income-tax 
Act. 'The powerof the State Legis- 
lature to make a law in respectof taxes 
on agricultural inccme arising frcm 
tea plantations is limited to legislating 
with respect to agricultural inccme so 
determined, The Legislature cannot 
add to the amourt of the agricultural 
income so determined by disallowing 
any item of deductions allowable under 
rule 24 read with section 10 (2) (xv) of | 
the Indian Income-tax Act. Explona- 
tion 2to section 5ofthe Kerala Act 
if applied to income from tea planta- 
tions would create ап agricultural 
income which is not contemplated by 
the Income-tax Actand the Constitu- 


` tion and wovld be void, and it should 


therefore be construed* not тору to 
the computation of income from tea 
plantations," 


In Tea Estate India P. Ltd, v. Commis- 
отт of Income-tax1, this Court sum- 
marised the scope and implicaticns of 


tule 24: 


"Income which is realised by sale of 
tea by a tea company which grows tea 
on its land and thereafter subjects 
it to manufacturing process in its factory 
is an integrated inccme, Such inccme 
consists of two elements cf components, 
One element or component consists of 
the agriculturalincome whic is yielded 
in the form of green leaves purely by 
the land over which tea plants are 





1. (10763 103 Y. 'T.R 7855. > 
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grown, Тһе second element or сот- 
ponert consists of non-agricultural 
income whichis the result of subjecting 
green leaves: which are plucked from 
the teå plants growa on the land to a 
particular manufacturing processin the 
fáctory ofthe tea company. Rule 24 
prescribes the formula which should be 
adopted for apportioning the inccme 
realised asa result of the sale of tea 
after itis grown and subjected to the 
manufacturing processin the factory. 
60 percent. istaken to be agricultural 
income and the same consists cf the 
first element cr component, while 40 
per. cent, represents non-agricultural 
, income and the same comprises the 
secord element or component, 


We are fortified in the above conclvsicn 
"by two decisions of this Courtin the 
cases of Karimtharuvi Tea Estates Ltd, v. 
. Stateóf Kerala! and Anglo-American Direct 
` Tea Trading Co, Ltd. v. Commissioner 
‚ of Agricultural Income-tax?, Ir the case 
of Karimtharwi Tea Estates Ltd,1, it was 
observed while dealing with the income 
. derived from the sale of tea grown 
and manufactured by the seller in 
the: context of rule 24: 


Of the income so computed, 40 per 

cent. is, under rule 24, to be treated as 

inconee' liable: to income-tax and it 

would follow that theother 60 percert 

‘only will be deemed to be ‘ agricultural 

income’ within the Meaning of that 
' expression in the Income-tax Act. 


In the case of Anglo-American Direct 
‚ Tea-Trading Go, 1113, the -Constitution 
Bench. of this Court held that income 
from the sale of tea-grown and manu- 
: factured by the assessee is derived partly 
-, from business ənd partly from agricul- 


* 


T EM Lope... f ? 
I. (1963) 48 I.T.R. 83 : (1963) 1 5.0.7. 265; 
2, (1968).69 I.T.R. 667 : (1968) 2 I.T.J. 408 : 
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ture, This income hasto be computed 

. as if it were income from business 
under the Central Iacome-tax Act and 
the Rules made thereunder. Forty 
per cent, cf the income so ccmpvted is 
deemed tc be income derived from 
business and assessable to non-agricul- 
tural income-tax. The balance of 60 
per cent, of the incomeso computed is 
agricultural income within the meaning 
of the Certral Income-tax Act.” 


23. It follows that by statutory dicho- 
tomy, 60 per cent, of the tea income is 
agricultural in character and Central 
income-tax cannot break into its inviola- 
bility. This conceded,the flexible arrange. 
ment among partners regarding distri- 
buticn of this sum may take many 
forms but the essential. agricultural 
character and consequential legislative 
immunity cannot be lost because of tag: 
and labels : “That which we call г 
rose, by any other name would smell 
as sweet", Needless to say, the position is 
different if the situation is of a stranger— 
not a partner—drawing a salary. 


24. With ideological clarity, this legal 
position has been set forth by a learned 
author (Law of Inccme-tax by А. С, 
Sampath Iyengar, 6th Edn. 1973, pages 
1063-1064, Vol. II) whom’ we refer to 
(by no means, rely on) compendious’ as 
his summary is: 


“Any . interest, salary, bonus, commis- 
sion or remuneration paid by a firm to 
any of its partners cannot be deducted 
by the firm as ап experditure in its 
profit-computaticn, The reason is this: 
The partners in a firm are ultimately 
entitled to the entire profits of the 
firm, according to their Sbares in the 
business, Therefore the entiretyof such 
profitsshould be brought totharge and 
„по portion be exempted by giving the 
same zway іо `а partner as-his salary, 
bonus, commission, remuneraticn 
‘of interest, A partner is bound to find 


Q 
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the necessaryefinances for the partner- 
ship and hence any interest on capital 
supplied by the partrer is not deducti- 
ble, A partner's rendering services to 
the firm stands on the same footing as 
his providing capital; only instead of 
in money, in lind, Further, no remu- 
neration is permissible to a partner 
for his rendering services to the firm, 
since the carrying on of the business of 
the partnership isa primary duty which 
allthe partners, or Some of the part- 
ners acting for all, are required to do 
by the law relating to partnership. 


The,matter may be looked at in another 
way too. In Јам, а partrer cannot be 
employed by his firm, for a man can- 


not be his own а А contract 


can only be bilateral and the same 
person carnot be a party on both sides, 


particularly in а contract cf personal. 
employment, А svpposition that а. 


partner is employed by the firm would 
involve that tbe employee mvst be 
looked upon as occupying the position 
of one of his own employers, which is 
legally. impossible, ' Consequently, 
when an arrangement is made by which 
a partner works and receives sums as 
wages for services rendered, the agree-. 
ment should in truth be regarded* as а 
mode of adjusting.the amount tbat 
must be taken to have been contribu- 
ted to the partnership's assets Ey a 


partner who has made whav is really а. 


contribution in kird,.instead of con- 
tribution in money. Hence, all the. 
aforesaid payments are -non-deducti- 
ble.” 


25. The contrary view favoured by Mathew 
Abraham У. Commissioner of Income-tox, 
proceeds on the following reasoning: 


Though‘ for piirposes of computation 


of income hisshare income of the firms, 


is clubbed along with the allowance 





1. (1964) ST LT.R.467, 


and commission, it is obvious that 
the character ofthe receipt ofthe Jatt r 
_amounts „though related to the business, 
cannot be said to partake of the same: 
character of their receipt by the firm, 
~ The assessee who is a managing partner ' 
was entitled to receive the amount not. | 
by virtue ofthe relationship between . 
“him and theothermembers of the firm : 
` as partners but by virtue of the special 
agreement between the partnérs by: 
which his services to the partnership 
: were agreed to be remunerated,” 


26. We regard this conclusion as unscund, 
the source of the error being a failure, 
to appreciate that the salarycf a partner 
is but an alias for the return, by way of 
profits, for the human capital—sweat 
skilland toilare,inoursocialist republic, 
productive. investment—he has brought 
in for common benefit, The immediate 
reason for payment of salary wes service 
contract but the causa causans is partner- 
ship. р 


27. "We dismiss the appeals. When this 

Court, asthe apex adjudicator declaring 

the law for the country and invested 

with ` constitutional creden tialsewader. 
Article 14], clarifiesa confused juridical 
situation, its substantial role ig of legal 
mentor ofthe nation. Such isthe spirit 
ofthe тиг in Trustees of Port. of 

Bombay у. Premier Automobiles Ltd.?. 

If parties have been fair, the cost of 
tbe litigaticn must come out of the: 
national exchequer, not out of a. 
party's purse. We direct both sides to 

bear their costs throughout. 


T.K.K, | ———— Appeals dismissed. 


3 
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THE SUPREME COURT OF INDIA, 
(Civib Appellate Jurisdiction.) 
Present: —H. №. Khanna, N.L. Untwalia 
and Jaswant Singh, FF. 
The State of Kerala 
b. 

The General Manager, Southern 
Railway, Madras Respondent, 
Ratlways Act (1X of 1890), sections 3 (6) ant 
80—Ctoil Procedure Codz (У of 1908), section 
29 —Frame of suit —Sut for compensotirn 
against railway administration for short deli- 


very and damage—Avainst whom should be 
filed. ` 


Appellart™ 


The Railways Act does not deal with tle 
question as to who should be impleaded 
asa defendant wien a suit is brought 
against the railway administration, This 
is essentially a matter relating to the frame 
of suits ard is dealt with by the Code of 
Civil Procedure,  Accordirg to section 79 
of tte Code, in a suit by or against the 
Government, tte authority to be named 


as plaintiffor defendant, as the case may 


be, shall in the case ofa suit by or agairst 
the Central Government, be the Unicn cf 
ІТ is rôt disputed that Southern 
Railway is owned by the Union of India. 
As suck, a svit dealing with the alleged 
liability of that railway should be brought 
against *tte Uricn of India, [Para. 5.] 


The definition of ‘railway admir istration’ 
in section 3 (6) of the Railways Act, 
that it would mean the manager of the 
railway does not warrart the inference 
that a suit agairst the railway adminis- 
tration can be brought against the mana- 
ger ofthat railway. We have to bear in 
mind the distinction between the owrer 
of the railway, namely, the Union cf India 
and the authority which actually runs the 
railway and to whom duties have been 
assigned for tl is purpose by the Railways 


Act. The manager of the railway, is such 
ee 
* С.А. No. 1397 of 1958, 30:8 August. 1976, 
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authority. When, howewer, liability is 
sought to be fastened on the railway admi- 
ristration ard a svit is brought against it 
on that account, the suit would have to 
be brought against the Union of India asit 
is the Union who owns the railwey znd 
who would have the funds to satisfy the 
claim in case decree is awarded in such 
suit. [Para. 7.] 


The demarcation of the different State- 
owned railways as distinct units for admi- 
nistrative and fiscal purposes cannot 
have the effect of conferrirg the status 
ofjvridical person vpon tke respective 
railway administrations or their General 
Mar agers for the purpose of civil suits. 
[Para. 9.] 
Cases referred to :— 
Deminion of India v. 
Казир Prasad, AJR. 1950 Nag. 
86; Sukhanand Shamlal v. Oudh and 
Rohillkhand Railway, А.К. 1924 Bom. 306; 
Hirachand Succaram Gandhy v. G.I.P. Rail- 
way Go., A.1,R. 1928 Bom. 421; Sheikh 
Elahi Bakhsh у. Е.І. Railway Administration, 
АЛ.К. 1921 Pat. 326; Chandra Mohon | 
Sako v. Union of India, ALI.R. 1953 
Assam 193; P.R. JVarayanaswamy Iyer v. 
Union of India, I.L.R. (1959) Mad. 929: 
72 L.W. 556: /1959) 2 M.L.J.479: A.I.R 
1960 „Мад. 58. 
5.V. Gupte, Senior Advocate and К. М. К, 
Natr, Advocate with him, for Aprellant. 
Mrs. Shyamala Pappu, S:nior Advocate 
B. B. Sawhney, Raju Ramachandran and 
Girish Chandra, Advocates with her) for 
Respondent. 
Tle jv dgment of the Cist was delivered 
by 
Kharna, J.—This appeal by special leave 
by the State of Kerala is against the Full 
Bench decision of the Kerala High Covrt 
affirmirg cn appeal the judgment znd 
decree of the trial Court whereby tke suit 
for recovery of Rs. 28,208.70 filed by tke 
appellant ageinst the General Marager, 
Southern Railway responderi was dis- 
missed, ; 


Firm, Musaram . 
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2, The appellant booked 2,000 tors of 
rice in 21,310 bagsfrom Bereilli Railway 
station for beirg transporetd to Triven- 
drum Central Railway station as per 10 
railway receipts durirg the period from 
25th June to 5th July, 1950. According to 
the case cf the appellant, the rice delive- 
red at Trivandrum Central Railway sta- 
tion was short by 79,278 Ibs. It was also 
averred that the rice ir 327 bags was 
fourd to be damaged. The appellants 
accordingly claired Rs, 28,208.70 as 
damages from the respondent. 


3. The respordent resisted the claim of 
the appellant, inter alia, on the ground 


that the svit was not mraintair able as tbe. 


Urion of India Fed not bee: impleeded 
asa deferdant to the suit ard that a suit 
by а State against the Unicn 
of Irdia соса be instituted only 
іп the Supreme Court of Isdia 
under Article 1:1 of tke Constitv- 
tion, It is rot necessary to set-out the 
other pleas cf the respondent. As many 
as nine issues were framed by the trial 
Court. Two of tke issues, namely, issues 
Nos, 1 and 3, were treated aspreliminary 
issues and arguments were Heard cn those 
issues, Issues Nos. 1 ard 2 read as under: 
“1, 15 the svit maintainable? Can a 
decree be passed against the defendant 
as now impleaded? 
2. Will tle suit Пе in this Court ? Is the 
suit barred by tke provisions of the 
Constitution of India?” 
On Issue No. ? it was held by tbe trial 
Court that sivce the Union of India hed 
not beer: made a party to the svit, clavse 
(a) of Article 131 of the Corstitution had 
no application, 'The suit was accord- 
ingly held to be not liable to be dismissed 
on that grourd, Ор issve No. 1 the 
trial-Covrt held that the Union of Irdia 
was a necessary.party to the suitard as tke 
Union of India had not been impleaded 
as a party, the svit was incompetent, As 
а resvlt ofits findirgs on issue No. 1 the 
trial Covrf*disn issed the suit, The deci- 


sion of the trial Court on issue No. 1 we 
affirmed in appeal by the High, Court 
An applicatior was also filed at the hear 
ing of the appeal before the High. Cour 
for impleading the Union of India as : 
party to the svit. The High Cour 
rejected that application on the grour. 
that no usetvl purpose would be serve: 
by allowing that application. It we 
observed that if the application we 
allowed and the Unior of India was mad 
a party, the suit wovld have to be di: 
missed as under Article 121 (a) of th 
Constitution a suit by one State apain 
the Union of India could only lie in tt 
Supreme Court. In the result, the Hig 
Court dismissed the appeal filed by tk 
appellant. 


4. Jn appeal before us Mr. Gupte о 


behalf of the appellant has invited ov 


attention to the definition of “railwa 
administration” in section 3 (6) of th 
Indian Railways Асі (JX of 1890 
(hereinafter referred to аѕ the Act) whic 
reads as under: 


“railway administration or ‘admini 
tration’ in the case ofa railwgyadmini: 
tered by tre Government means th 
Manager of the railway and include 
the Goverrment and, in the case of 
railway administered by a railwa 
compary, means the railway company, 


He has further referred to secticns 72, 7: 
76 ard 80 of the Асі, Accordirg t 
section 72, the responsibility of a railwa 
administration for the loss, destrvction c 
deterioration of animals от goods delivere 
to the administration to be carried b 
railway shall, subject to other provisior 
ofthe Act,be that ofa bailee under sectior 
151, 152 ard 161 of the Indian Contrac 
Act, 1872. Section 74 absolves th 
railway administration of any respors: 
bility for the loss, destruction or deteriora 
tion of any luggage belonging to or i 
charge of a passenger unless a railwa 


Д 


егуарі has booked and given a receipt 
herefor, Section 76 deals with burden 
of proof in svits for compensation agair st 
«railway administration for any delay, 
oss, destruttion, deterioration or darrage.> 
Jection 80 at the relevant time read 
5s tnder: 


*80. Suits for compensation for injury 
fo — through-booked — traffic. —Notwith- 
standing enythirg in any agreement 
purporting to limit the liability of a 
railway administration with respect to 
traffic while on the railway of arother 
administration, a suit for compensation 
for loss of the life of, or personal injury 
to, а passenger, or for loss, destruction 
or deterioration of animals or goods 
where tke passenger wasor the arimals, 
or goods were booked through over the 
railways of two or more railway adminis- 
trations, may be brought either against 
{һе railway administration from which 
the passenger obtained his pass or pvr- 
chased his ticket, or to which the 
animals or goods were delivered by the 
consignor thereof, as the case may be, 
or against the railway administration or 
wheseszaway &he loss, injury destruc- 


tich or deteripration occurred." 


tis urged by Mr. Gupte tkat as, accord- 
ng to section 3 (6) of the Act, railway 
idministration mears а Manager of the 
ailway and as some of the sections 72 to 
0 make express reference to svits against 
ailway administration, a suit against the 
3eneral Manager of the railway cor cern- 
d is competert. The trial Court ard 
be High Court, according to the learned 
ovnsel, were in error in holding that tke 
wit was rot maintainable because of the 
Jnion of India having not beer impleaded 
43 a party to the svit. — | 


$. The above argun‘ent bas the quality of 
veing ingenious, attractive and not lack- 
ng ір apparent plausibility, А closer 
:Xamination, however; reveals its infirmity 
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ard after giving the mattet our егггезі 
consideration; we find it difficvlt-to accept 
it. The Act deals witk and specifies, inter 
alia, the rights and liabilities which arise 
in case tbe goods consigned to the railways 
are not delivered to the consigree. It 
likewise deals with short délivery of those 
goods as well as the cases in whick tke 
goods get damaged drring transit. Most 
of tl e railways in India are owred ky tke 
Ur ion of1ndia, but there were some minor 
railways which till recently were owned 
by railway comparies. The defnition 
of “railway administration” as given in 
section 3 (6) is comprehensive and deals 
with both types of railways, 7.¢., railways 
administered by the Governmert as well 
as those administered by railway com- 
panies, The words “railway administra- 
tion" have been used in sections 72710 80 
because those secticnspertain to rights and 
liabilities of the parties in both types of 
cases, 5.е, cases wLere liability js incurred ' 
by Government administered reilweys as 
wellascases in which liability is incurred 
by railway administered by railway com- 
pany. The Act, however, dces rot deal 
with the qvestion as to who should be 
impleaded as a defendant when a suit is 
brovght against the railway administra- 
tion, 'LLisisessentially a matter relatir p 
to the frame of suits, ard is dealt with by 
the Code cf Civil Procedure, According tc 
secticn 79 of the Code, in a svit by o: 
agair st the Government, the authority tc 
be named as plaintiff or deferdant, as 
the case may be, shall /a) in the case cfa 
suit by or against the Central Govern- 
ment, be the Union cf Irdia, and (b) in the 
cascofasuit by.or agair sta State Govern- 
ment, the State. This secticn is in accord- 
ance with Article 300 of the Ccustitr- 
tion, according to whick tte Government 
of India may sue or be sued by tte name 
ofthe Union of Irdia arid the Gcverr- 
mert ofa State may sue or be sved by the 
name of the State. It is not disputed 
that Southern Railway is owned by tle 
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Union of Irdia. As such, a · suit dealing 
with the alleged liability of that 1ailway 
should bave been brought against tke 
Unior of India, 

6. Section 80 ofthe Code of Civil Pro- 
cedure provides infer alia that no suit 
shall be institeted against the Govern- 
ment until the expiration of two months 
next after the notice in writirg has been 
delivered to or left at the office of, in tle 
case ofa svit against the Central Goverr- 
ment where it 1elates to a railway, tke 
General Manager of that railway. The 
above provision clearly contemplates 
institution of a suit against the Certral 
Governmert even though it relates to a 
railway. A suit against tke Central 
Government in terms of section 79 of the 
Code wovld necessarily Fave to be brought 
against the Union of India, 


7. The Act no doubt makes provision 
for the liability of the railway adminis- 
tration, but from that it does not follow 
that the railway administratior isa sepa- 
rate legal entity having а juristic perso- 
nality capable of being sved as such. The 
definition of “railway administration in 
section 3 (6) of tre Actthatit wovld mean 
the Manager cf the Scuthern railway does 
not warrant the inference that a suit 
agairst the railway administration can be 
brought against the manager ofthat rail- 
way. We have to bear in mind the distir- 
поп between the owrerofthe railway, 
namely, the Union of India, and tke au- 
thority which actually rvnsthe railway and 
to whom duties have been assigned for this 
purpose by the Act. The marager of the 
tailway under tke Act is such authority. 
When, however, liability is sought to be 
fastened on tke railway administration 
and a suit is brought against it on that 
accovnt, the suit, in our opinion would 
have to be brought against the Union of 
India because itisthe Union who owns 
the railway end who would have the 
funds to satisfy tre claim incase decree 
is awarded@asuch suit, 


i 


8. The scheme of the Act, even thoughi 
there are row Lardly any compary- 
owned railways in India, is to treat differ- 
ent railway administraticrs as differeryl 
units, although all of them may be owned, 
by the Urion of India, Neither the defiri- 
tion of the “railway administration’ inl 
section 2 (6) of the Act nor the langvage 
of sections 72. to 80 of tre Act lends 
support for the view that the railway 
administrations are to be treated as sepa- 
rate persoralities, ertities or separate 
juridical persons as seems to have been 
observed in the case of Dominion of India v. 
Firm Musaram Kishunprasad*, Yet the 
treatmert of the different railway adminis- 
trations as different units for the purpose 
of fastening liability on the Union of India 


' has got significance and relevance,....! 


Viewed in that light, it would follow that 
the definition of the “railway admiris- 
tration" given in section 3 (6) of the Act 
does not make tbe railway administra- 
tion or Из General Manager a legel 
entity or a corporate body or a jvridical 
person to represent the railway adminis- 
tratior as such in suits. Tbe claim in a suit 
for recovery of money under the. Act 
against the different railway adpinistra- 
tions owned by the Central Government 
in accordance with the general principle 
oflaw contained in Order І, rule 3 of the 
Code of Civil Procedure has got to be 
made egainst the person against whom 
the right to relief is alleged to exist, 


9, The ` significance of treating the 
variovs riailway administrations as sepa- 
rate - units, even though they may be 
State-owned, isto be found in sectior 80- 
ofthe Act, and section 80 of the Code of 
Civil Procedure, For claiming a decree 
against the Union of India under the Act: 
the plair tiff has got to specify tbe railway. 
administration or administrations ` on 
account of which | liability is sought to'be 
fastened upon the Union of India, as con- 


1, А.Б, 1950 Кар. 85, 


; 
if 


emplated by section 80 of the Act. The’ 
nstitution of the suit has to be preceded 
yy service of notice under section 77 of 
he Act and section #0 of the Code to tke 
рргоргіаѓе authority which is the Generel 
Manager of the railway concerned, The 
‘equirement cf clause (5) ofthe secticn 80 
ofthe Code that anotice in the case’ of 
a suit against the Central Government 
where it relates to a railway must go to 
she General Manager of the concerned 
‘ailway or railways is also based upon 
che assumption that it is primarily the 
liability of the railway administration 
of the said railway or railways to 
satisfy tke claim of ‘the svitor in 
accordance with section 80, of the Act. 
[he demarcation of the differert State- 
»wned railways as distinct vhits for adr i- 
iistrative ard fiscal purposes cannot have 
the effect of conferring the status of 
jeridical person upon the respective rail- 
way, administrations or their General 
Managers for the purpose of civil svits. 


10. The Bombay High Court ir two 
cases, Sukhanana Shamlcl у; Oudh and Rohil- 
khand Railway}, and ' Hirachand Succaram 
Gandhy @ndotherst v. G.LP. Roilway Ce*,. 
hasheld that a suit against a State К ailway 
should be brougkt against the Goverr- 
ment, Similar view was expressed by the 
Patna High Court in Sheikh Elaki Boksh v. 
Е.І. Railwoy Administratior®, and a Full 


Bench of the AssamHigh Courtin the cese 


of Chardra Mohan Saha and‘another v. Union 
of India and another*. The observations ofa 
Division Bench of tte Madras Higk Covrt 
in the case of P.R. Narayanaswamy Iyer ard 


others v. Union of India®, also lend support. 


to the above view. .Jt may be stated 
that the reasonir g employed in the cascs 
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mentioned above was différert ard rot 
identical, but whatever. might be the 
nature of tkat reasoning the fact remains 
that the learned Judges deciding these 
czses were all at one onthe point that 
suct a suit shovld be brovght against the 
Government, which mean? in the presert 
case tke Union cflndia. Any contrary 
view would be against the well-establisted 
practice and procedure of law, 2s evidenc- 
ed by variovs decisions of the High 
Courts, and as svch, must be rejecte d. 


11. Submission has also been made on 
behalf of the appellant tFat the High 
Court should have гПомед the appellart , 
to amend the plaint, We agree with the 
High Court that the present is rot an 
appropriate case ir whick fermissicr to 
emend the plairtshovld have been 
granted. 


12. The appeal consequertly fails ard 
is dismissed but in the circumsterces 
withovt costs, 


V.K. ———— Appeal dismissedt 
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